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ECCLESIASTICAL LEGISLATION. 

THB OABBIDXir CASS. 



Or the many eases of disputed settlement which 
have oocarred since the pasting of Lord Aberdeen's 
Aet| there has been none perhaps possessing more 
interest for a lawyer, or presenting more peculiar 
featnres, than the Carriden Case. 

The £icts may be stated in few words. The Ber. 
Spgcr Hall was licensed by the Presbytery of Hamil- 
ton in the year 1854, and shortly afterwards he was 
appointed assistant to Dr Dunbar, in the parish of 
Applegarth. In that sitaation he continued till 1858, 
disehargiog, so far as was competent for a licentiate, 
all the duties of a parish minister to the entire 
satisfaction of the parishioners, by whom he was pre- 
sented, on his leaving them, with a handsome testi- 
monial as a token of their esteem. In the autumn 
of 1858 Mr Hall was invited to become the pastor of 
a Scotch church established at Hurst, in the neigh- 
bourhood of London, where he officiated till the 
spring of 1860; and here also he appears to have 
acted in aU respects as a sealous and fiiithf ul minister. 
Eariy in 1860 he resigned his chaige at Hurst, and 
in the month of May following he was presented, by 
the Duke of Hamilton, to the church and parish of 
Osrrideo. It should be mentioned that this was 
not a presentation made without consulting the 
parishioners. The Duke allowed the people to have 
a leet of candidates, and to vote upon them, reserving 
only to himself to select either of the two who should 
have the greatest number of votes. The people 
aequlesoed in this arrangement Mr HaD and another 
were selected, and submitted to the decision of his 
Qraoe, and the Duke gave the presentation to Mr HalL 
Here, if ever, was a case where a harmonious settle- 
ment might be expected. 

But the decision of the General Assembly in 
the Scoonie Case has apparently given the people 
quite a relish for ecclesiastical litigation. Under | 
I^>rd Aberdeen's Act they are beginning to dis- 
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cover that they have an extent of liberty which is 
likely to run into license, and a crop of "cases" is 
already sprmging up which promises to give the 
General Assembly enough to do for some time to 
come. Be that as it may, when the Presbytery of 
Linlithgow met to induct Mr Hall, a paper was pre- 
sented, signed by some fifty of the parishionersi 
objecting to the settlement Whether the list com- 
prehended any of those who had voted for Mr Hall, 
or, if it did, why they now objected, we do not know. 
But it would appear that, after the presentation, 
rumours had been spread in regard to the health of 
Mr Hall, and as the parish had for many years been 
much neglected, owing to the bad health of the last 
incumbent, the people would seem to have been 
sensitive on that point, and naturally so. As it was, 
objections were lodged. Against the sermons of the 
presentee, or his prayers, or his character in any re- 
spect, nothing was objected. Indeed, on all hands, 
it appears to have been conceded that on these points 
nothing could be said but what was to the honour and 
credit of the presentee. The objections resolved into 
these,* (1) that his appearance in the pulpit on the 
occasion of the two triid sermons "led the objectors 
to the conclusion that he had a weak constitution;" 
and (2) that his voice was weak, so as to be "inaudi- 
ble to the aged, and to many of us who occupy seats 
remote from the pulpit'* 

These objections were held to be relevant Mr 
Hall gave in defences pointedly denying the aver- 
ments both as to his health and to his audibility, and 
the Presbytety allowed a proof, "in terms of the 
Overture and Interim Act of the last General Assem- 
bly." Both parties appear to havis made a very full 
precognition, and the eminent counsel for the pre- 
sentee, in an opinion which was read to the Presby- 
tery, and which became, as will be seen, one of the 
documents in the case, stated, on his professional re. 
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•ponsibility, that the result of the precognitioo, made 
on behalf of his dient, was, ''in the highest degree, 
favoarable to Mr Hall,** and that the objections as to 
his health and to his voice coold be disproved by an 
overwhelming mass of evidence. Tet, when the 
Presbyteiy met on the 10th of December last, to pro- 
ceed with the proof, the presentee abandoned his 
case, and this, as he publicly stated, on the advice of 
his connsel, Mr Logan, as expressed in the opinion 
referred to— the same opinion in which Mr Logan states, 
M his deliberate condnsion, drawn firom a precogni- 
tion taken ''with great folness and apparent accuracy^ 
— ^that Mr Hall most have been successful had the 
case proceeded, and been tried in a legal and consti- 
tational manner. It is this which forms the distinctive 
feature of this very curious case, and which invests it 
with an interest and importance not to professional 
men only— as a mere abstract point of law — but to 
the country at large, as aflfecting the position and the 
power of the Church Courts. For what remains of the 
£Msts it will be sufficient to quote the opinion. It is a 
very able document expressed in the dose, clear, and 
logical style which is characteristic of the learned 
counsel, and not the less cautiously expressed, it may 
be believed, that it was to become part of the records 
of the Presbytery, and was to form the grounds of 
the important step to be taken by the presentee. 
We now turn to the opinion. 

After stating his grounds for coming to the con- 
dusion, that as regards health and all other points, 
''the result of the fullest inquiry could not be other- 
wise than in the highest degree favourable to Mr 
Hall," and that the objections "will after investigation 
resolve into this single matter — ^that the voice of the 
presentee is weak, and that he was imperfectiy heard;** 
and after referring to the causes which had contributed 
to prejudice the minds of the people on this point, 
the learned Sheriff proceeds as follows: — 



foundation^ I cannot, judging from the preoognitions 
bdbfe me, entertain a doubt. First of all, there is the 
evidence of several individuals who were present in 
chnrdi, some of them aged, and one even dull of hesring, 



"With pre-poeseasions thus arising and thus fostered, 
it is not unnatural to suppose that those parishioners 
who heard the trial discourses listened with little desire 
to hear, or that they, perhaps unconsciously to them- 
selves, ascribed to a want of power on Mr Hall's part 
what was traly attributable to their own want of atten- 
tion. Cue objector, indeed, after stating that ho could 
not hear distinctly, seems candidly to have admitted that 
this might arise from lus not paying attention. But, be 
it as it may, it is clear from the precognitions that a 
large proportion of those who heard the two trial dis- 
oouTsee have made up their minds to stand by their 
objections, and to depone before the Presbytery that Mr 
HalPs voice is so weak that they could not hear him 
distinctly. Now, if it be proved that the precientee has 
a weak voice, the Church Coarts must jnve effect to the 
objection. If it be disproved, there will be an end of the 
opposition ; for it appears to me to be the only objection 
on which the presentee could be excluded. 

*^In this state of matters, it becomes the duty of the 
presentee, and of his friends, carefully and at once to 
consider his present position and probable prospects. 

"That the objection of inaudibility is without any real 



who state that they heud everv word at all the services, 
which could not poMibly have been the case if Mr Hall's 
voice was so weak and inaudible as the objectors represent 
it. Again, there is a mass of evidence establishing the 
uniform clearness of voice and audibility of Mr Hdl, on 
numerous occasions since his ordination in 1854 down to 
the present time. Every one at Hurst who attended the 
Scotch church thei^ S^P^"" ^ ^^® heard Mr Hall 
clearly and without difficulty during all the period of his 
ministrations. There is evidence that he haiB repeatedly 
preached in the parish of Cambuslang— -a church, as X 
understand, twice ss large as that at Cairiden, and that 
he was heard there with ease by all. He is proved also 
to have preadied with like result m a chapel at Strone, 
a building described as difficult for hearing; also in the 
pmh churches of Old and New Monkland and East 
Kilbride, diurches, it is said, more than twice as large an 
Carriden; bv all in these congregations who have been 
precognoeced, including many poor and ased persons, he 
appears to have been heard with ease. He has likewina 
preached on numerous occaaions in the churdi of Apple- 
garth, where for four years he officiated as assistant to 
Dr Dunbar; and there also he was heard with ease, and 
80 in many other churches. The testimony is thus ex- 
tensive, ss wdl ss dodded, that, wherever Mr Hall has 
offidated, he has been well and clearly heard; whilst 
there is no evidence of his having been otherwise than 
in good health during the whole <n the time since he was 
licensed. 

**In any of the ordinary courts of law and justice in 
this country, a mass of such testimony would not fail at 
once to annihilate anjr objection to the presentee founded 
on his alleged inaudibility. But, unfortunatdy, the Courts 
of the Church of Scotland are at present not like other 
courts; inasmuch ss the rules of so-called evidence, by 
which the General Anembly has resolved that she her- 
self and her inferior judicatories shall be guided in cases 
like the present, are different from those which prevail 
in all other courts in this kingdom, whether civil or 
ecdesisstical. 

I '*By section 10 of the interim Act of Assembly, en- 
titled 'Overture and Interim Act of Regulationa to be 
observed in the induction of ministers,' it is enacted, ^a# 
to ohjectiom to the utterance or manner of the preaentee 
in the puipity the evidence to he Ud thaU have regard ex- 
chMoely to the aervicee conducted by him in the Aurch of 
the vacant parish by appointment of the PreAytery; and 
no evidence shall be competent in proof or refutation of such 
ohjectionsy except from members of the congregation who 
were present on one or both of the occasions referred 



to: 

"By this piece of ecdesisstical legislation, which I do 
not characterise too strongly if I duJl call it unresson- 
able, and unjust, and absurd, there is cut down at a 
stroke almost the entire mass of the evidence by which 
alone the objection of the objecting parishionen could be 
refuted. It does more. It deprives the presentee of 
the evidence of those members of the Presbytery who 
heard him preach those ver^ trial disoouraes; ss also of 
tiie evidence of several witnesses among the common 
people, who, although they heard these discourses, and 
beard them without difficulty, happen not to be *roem- 
ben of the congregation.' Nay, further, it deprives him 
also of important evidence from among the objectors 
themselves; for, though several of them admit on pre- 
cognition that they heard Mr Hall perfectly well on the 
occasion on which he preached as a candidate, this testi- 
mony will be of no avail, since the Presbytery must ex- 
dude it, because the Act of Assembly compels them to 
disallow as evidence all that does not le&r totheserviceB 
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OQDdncted by appointment and in preeenoe of the Pres- 
bytery. 

^^That a regnUttion thns operating is contrary to the 
qririt and terms of the Act anent Benefices^in other 
words, contrary to statute law — ^I entertain no doubt; 
the true intendment and just meaning of the Act of 
Parfiament being that all objections to the induction of a 
psesentee must be tried and disposed of according to law 
•^tbat is, according to the laws and rules of evidence re- 
eognised by the common law, and in force in all the 
Gnnia of tiie kingdom— such ss prevailed and were prao- 
tJNd in the Courts of the Church of Scotland herself at 
the time when Mr Hall received his presentation. In 
esses of disputed settlement, almost above all others, it is 
of importance that those just and salutary rules shoi:dd be 
implicitly followed and observed— for, if objections are 
vrged not resting on matter of opinion but on a pure 
matter of fiict, such ss audibilitj; if those objectioDs csn 
eompeienily be disproved onlv by members of the con- 
grei^itioD, that is (it may be) only by the parties who 
themselves urge the objections— and if, further, the pre- 
sentee ia to be judged by his audibility only on the 
occasion of two trial discourses before, it may be, he has 
learned to modulate his voice to a place in which he has 
never spoken before, and before the hearers can have 
become aceostomed to the sound of his voice, and while, 
periiaps, be might be labouring under a temporary agita- 
tion, or It may be was under occasional indisposition — ^if, 
under soeh or the like circumstances, he is to be precluded 
ihmi proving that his voice is constitutionally good, and 
his utterance habitually clear and distinct, that every- 
where else and in all other circumstances he is uniformly 
hesid with esse liy all, and with difficulty by none, the 
result of all this, being such in effect, would not be 
QDtmly called a plain and manifest denial of justice. 

''TiJcing, therefore, all the circumstances of the case 
into ffrmye consideration, being satisfied that the admission 
or rmection of the presentee must turn on the objection 
founded on inaudibility, and being satisfied that, owing 
to the present most unhappy condition of the Church*s 
regulations, that objection cannot be really tried nor 
ligfateoosly determined, I cannot advise Mr Hall to fol- 
low oat his presentation. On the contrary, I decidedly 
give ny opinion that he oc^ht to abandon it; protesting 
merely that, though the objection is notoriously unfound- 
ed, and the all^iation on which it rests is absolutely un- 
true, the Church Courts are at present without the 
power either of inciuiring into and ascertaining the truth, 
or of aeting upon it." 

The report of the case bears that the agent of the 
presentee, Mr Ma<^george, in expressing his entire 
ooncarrenoe in this opinion, took occasion to bear his 
own testimony to what Mr Logan had stated in 
regard to the minute of the case. *'The inquiries 
wUdi he had made," he said, ''had been carefd, 
miniite, and extended, and the result had been in the 
highest degree favourable to his client — favourable 
to Ms high moral character — to his ministerial gifts, 
and to his ceal and devotion as an earnest and &ith- 
fiil Christian minister.*' 

Here, then, is a very extraordinary state of matters. 
A yonng clergyman, of unimpeachable character, and 
with ministerial gifts of a very high order, is pre- 
sented to this parish of Carrideu. Nothing can 
be objected, except the pnrely physical objection 
of a weak voice — the objection being made by 
some fifty individuals, who, we suppose, were all 
who were present when he preached the two trial 
diseoiuMa. His defence is, that he is not inaudible, 
that hia voice is not weak— in shorty that the state- 
; of the oljeetors is nntrae — and this he ofiera 



to substantiate, not by fifty bat by five hundred, or, 
if necessary, by ^ve thousand witnesses, old and 
young, and middle-aged people who have heard him 
under every variety of drcnmstances, and in churches 
of all sizes and of every variety of structure. All 
these witnesses are ready to beiur testimony on oath 
to the truth of the defence — that is, that the presen* 
tee's voice is habitually dear and distinct, and that 
he is uniformly and everywhere heard with ease. If 
the question thus raised is ''to be cognosced and de- 
termined on judicially ** — as the Act of Parliament saya 
it is to be---can it be a question with any sane man 
that any judge so cognoscing the matter would de- 
termine the question according to the preponderance 
of evidence — ^that is, that he would hold that the testl* 
mony of the five hundred witnesses outweighed that of 
the fifty t Such would of necessity be his conclusion 
in any ordinary Court of justice, and it would certainly 
not be reckoned an immaterial point that the five 
hundred witnesses were third parties who had no in- 
terest whatever in the question, and that the fifty 
witnesses on the other side had, every one of them, a 
direct interest in the matter — ^were, in fact, parties in 
the cause, and therefore under a strong bias to give 
such testimony as would best support their own ease. 
Yet the General Assembly says that such shall not be 
the result of this "judicial** cognition. The fire 
hundred witnesses they say shall not be heard at all, 
and, in the face of tWi or fiYe hundred times that 
amount of clear, oondusiye, unsuspected evidence, the 
evidence of the fifty objectors in their own cause shall 
prevail. Well might Mr Logan characterise this ex- 
traordinary piece of ecclesiastical legUilation as " un« 
reasonable, unjust, and absurd." 

Observe, it is not a question of opinion. A member 
of Presbytery, Mr M'Farlane of Muiravonside, in a 
feeble attempt to defend the Assembly*8 regulations, 
tried to represent the objections as if it were a matter 
of opinion. "Their business," he said, ''was not to 
mind what people at other ends of the earth miffht 
think, but tfiJuU was thought by the congregation over 
which the presentee was to preside." But the 
question is not one of any man's thoughts or opinions, 
like a question affecting the style of a sermon or the 
structure of a prayer. It is a purely physical fact 
that is in issue — the question whether a minister 
does or does not possess such a power of voide as to 
make himself audible to an ordinary congregation. 
This is as much a question of £ict as whether the 
presentee had or had not lost one of his legs. Bnt^ 
under the present regulations of Assembly, if a man 
with a voice like Wesley's was the presentee, and 
offered to prove that he had been heard without effort 
by every one in an assemblage often thousand people, 
he wopld be rejected if a small knot of parishioners 
made up their minds to swear that he was inaudible 
in one of the smallest of churches^ which that of 
Carriden is. 

There is something monstrously absurd in such a 
state of things, and it would excite only dirision, 
were it not that feelings of a graver character are 
exdted when the gross hardship and injustice which 
it entails on the victims of it are considered. That 
the regulation is illegal — contrary to statute law and 
to common law— there cannot be two opinions. That 
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tucfa indeed mast he the opinion of most of the 
well-informed ministers in the CSiarch itself we can- 
not donbt Dr Bell of Linlithgow, one of the mem- 
bers of Presbytery — a gentleman who is always, heard 
with respect — said emphatically, in rqpird to the 
opinion of Mr Logan, thi^ " he ooncnrred iti every state- 
ment made in it;" and Mr Smith of Torphichen, the 
Presbytery Clerk, expressed a similar opinion. We 
may oon6dently predict, therefore, that the regula- 
tion will be rescinded by the Assembly of 1861. To 
poor Mr Hall, who in the meantime has been made 
the Tictim of this great jadicial injnstice, that wiU 
be bat little consolation; and if there is within the 
Chnrch that feeling of equity and fair dealing which 
ought to prevail in a community of professing Chris- 
tians, some compensation must be made to him. It 
is for 08, however, and for the public at large to see 
that a similar injnstice shall not again be perpetrated. 
But another qaestion arises, Why these regulations 
at allt The Benefices Act was passed in 1843, and 
since that time the (General Assembly has been con- 
stantly tinkering at it In May, 1844 — the first 
Assembly after the passing of the Act — ^they adopted 
an Interim Act, oootaining certain " regulations re- 
specting the induction of ministers,** which were ap- 
pointed to be " observed in time coming." The very 
next session (1845) various alterations and amend- 
ments were made, and a new set of regulations were 
enacted. In 1846 they were again at it; the Act 
of the preceding year was superseded, and different 
regulations passed for the guidance of the Church. 
These, like their predecessors, survived but one year. 
They were changed in 1847, again in 1848, again in 
1849, and again in 1850. Here there was a pause, 
and these r^ulations of 1850 were continued from 
year to year for four years. The Presbyteries of the 
Church appear to have got utterly tired of the subject, 
and would give no opinion upon it, and thus in each 
of the years of this interval, the Interim Act was re- 
transmitted for further consideration, on the gronnd 
that there was '' not a majority of Presbyteries either 
approving or disapproving of it.** But in 1855 the 
process of alteration and amendment was resumed, 
and in that year a new set of regulations were made, 
and again transmitted to the Presbyteries as an 
Interim Act. Now, however, it would appear that 
something final had been arrived at, for in 1856 the 
Interim Act of the preceding year was adopted as a 
permanent Act, and for another interval of four years 
the Church had rest from this interminable law- 
making. In I860, however, they were at it again. 
It was found that the Act of Assembly of 185G was 
directly opposed to the Act of Parliament of 1842, 
among other things in limiting the lodging of objec- 
tions to one diet It was accordingly superseded, and 
in 1860 a new Act was passed, in which what was 
illegal in the preceding regu)ation.s was expunged, 
but only to be replaced by something still more 
monstrously illegal — that, namely, of which Mr Hall 
was the victim — an enactment that where certain 
charges involving matters of 'purely physicil fact 
are made against a presentee, he Rball not be en- 
titled to rebut them by ordinary legal evidence — 
by the only mode, in short, in which, in many cases, 
such charges could by possibility be met 



Thus, in the short space of sixteen years, no lest 
than nine different Acts have been passed regulating 
the procedure in the induction of ministers, every one 
of them differing from the other in some important 
particttUr, and in repeated instances going directly in 
the face of the law. That the Act of 1860 will share 
the fate of its predecessors we assume as a matter of 
course. If the General Assembly of 1861 should be 
bold enough to re-enact a law so iniquitous in itself 
i^d so directly opposed to the common law and the 
Act of Parliament, we only hope that some presentee 
with more means and with less of the sensitive deli- 
cacy of Mr fisll, will bring the matter before the 
Civil Courts, where it will be disposed of in a very 
summary way. We trust, however, that the good 
sense of the Chnrch itself will prevail, and that &ese 
regulations will be expunged from its records, not to 
be replaced by any others whatever. They are oee- 
less and uncalled for, and can serve no end but to 
produce and encourage litigation. The Act of Parlia* 
ment is in all matters of importance sufficiently dear 
and explicit, and in matters where it is silent, the 
Church may safely leave to its Presbyteries to rega" 
late their own procedure in sach a way as to meet 
the circumstances of each particular casa The matter 
certainly cannot rest where it is. 



A Trbatisr on thb Lirns of Attornbys, SoLicrroRB, 
AND OTHRR Leoal Practitionkrs. By Whitlet 
Stokes, Esq.. of the Inner Temple, Barrister-at-Law. 
London: H. Swret, 1860. Pp. 235. 
Tbis 18 an important work on an important snbject. 
To the legal practitioner, who hss so frequently occasion 
to resort to his remedy of lien, the importance of the 
subject is obvious; and, in regard to the work itself, it ia 
sufficient to say that it is the first in which, to our 
knowledge, the subject of lien has been fuliy treated. 
In some respects the law and practice of Scotland differa 
from that of England, but the broad general principles 
are the same, and as so much intercourse now ezista 
between the two kingdoms, and as the laws of Scotland 
are in so many points being brought into harmony with 
those of England, a work like the present cannot fail to 
be of great value to every Scots practitioner. Mr Stokea* 
book is peculiarly valuable from the large reference which 
it makes to decided cases — ^a feature always of importance 
— but peculiarly valuable here, in consequence of the 
inaccnracy with which the subject has been handled by 
the English text- writers. Mr Stokes, in noticing this, 
observes — '^It is enough to say that we find one or other 
of the writers of our current text-books laying down that 
the retaining lien cannot attach on an instrument requir- 
ing registration ; that it would revive if the possession 
of the subiect-matter be regained by false pretences; 
that on redemption, the title deeds mav be retained 
against the mortgager for costs due from the mortgagee; 
that an attorney may have a general lien on a fund 
recovered, when he has in his poeseanon the instrument 
in which his client's title or right to such fund depends ; 
that the charging lien attaches on a real estate recovered 
by a solicitor prosecuting a suit in equity to a decree. 
These errors, (he adds) at all events, will not be found 
in the fnllowing pages." 

^Ir Stokes, in our opinion, has exhausted the sub- 
ject, while the arrangement of the work and the facilities 
for reference— a not unimportant matter — leave nothing 
to be desired. We recommend this work to the notice of 
our legal friends. 
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SHERIFF COURT RECORD. 



GLASGOW POLICE BILI^ 



Ws proceed with our remarks upon the dauses in 
this propoaed BilL 

Secdon 374 provides — ^^Any person who erects or 
irho alters, in any of the respects herein-before men- 
tioned, any boilding within the city, or who converts 
any apartment which has been stated to be an apart- 
ment not intended to be let or need for sleeping in to 
an iq[Hurtment to be let or nsed for that pnrpoae, with- 
ont ft warrant, or otherwise than in conformity with 
a warrant of the Dean of Qnild, shall be deemed 
gml^ of a guild offence, and be liable to a penalty 
not exceeding J^ pounds, besides being bound il^ 
snd in so far as required by the Dean of Guild, to 
take down and remoYs the said building, or to restore 
it to the state it was in previous to the alterations 
thereon, or to alter it in such way as the Dean of 
Gufld shall direct, so as to make it in conformity with 
his said warranto" 

The penalty provided in this dause seems extrava- 
gant and oppressive. In place of fifty pounds, the 
maximum amount should be restricted to five pounds; 
and even a penalty of that amount would be exorbi- 
tant in ninety-nine cases in a hundred of the offences 
in question. 

The proposal to render liable to a fine, of whatever 
smonnt, any one who converts any apartment which 
has been stated to be an apartment not intended to 
be let or uaoi for sleeping in to an apartment to be let 
or tiiei for that purpose, without a warrant, or other- 
wise than in conformity with a warrant of the Dean 
of Guild, is utterly preposterous. Men and women 
eannot be dealt with as children, and they must be 
left to manage their own affidrs in their own way in 
the interior arrangements of their housea Sanatory 
improvement is a most desirable object^ and no doubt 
every exertion should be made to further it; but, at 
the same tame, our exertions in every cause, however 
good, should be controlled by moderation and good 
senses otherwise they will tend to retard instead of 
pomoting the attainment of the object desired. 

list OS mppoae the section now under oonsidenition , 



to be passed into kw, how is it to be enforcedt 
Plainly it could only be carried into effect, as regards 
sleeping apartments, by a system of domiciliary visits 
and espionage, to whidi the community would never 
submit. The ultimate result would be that, after a 
few weeks of feverish and mischievous activity on the 
part of the officials and police, the provisions as to 
sleeping apartments would become a dead letter. The 
worst possible state of the law, on any subject, is 
when it is so stringent that it cannot be enforced. 

The 375th section prohibits the building of any 
erection, except stone walls not exceeding six feet 
high, within twenty feet of the centre of statute 
labour roads within the city, or within thirty feet of 
the centre of turnpike roads. 

The 376th section provides — " It shall not be law- 
ful for the Dean of Guild to grant a warrant to erect 
or alter any building unless or until he is satisfied, 
and finds that the plan and sections which are ngned 
with reference to such warrant, and which shali be 
permanently kept by the clerk of court, and be access- 
ible to all parties, make satis£Eu:toiy provision with 
respect to the several matters specified in this sec- 
tion, vix,: — 

"That the outer walls and the party walls, or 
separate side or end walls, as shown on the plan, 
are of sufficient strength and stability. 
"That the level of the lowest storey in the build- 
ing is such as to admit of complete drainage 
into an adjoining public or common sewer. 
''That any cellar or vault proposed to be con- 
structed under the footway or foot-pavonent of 
a turnpike road or public street wUl not inter- 
fere with the level, or safe use or improvement 
thereof 
"That ample ash-pit and water-closet or privy ac- 
commodation is shown on the plan, or exists in 
connection with the land or heritage. 
"That proper ventilation is secured by the plan. 
"That in the case of an hotel, or of a theatre or 
other building intended for holding large num- 
bers of people, the doors and passages are so 
planned as to admit of easyi quick, and safe 
entrance and exit, 
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''That tbe plan does not contemplate the raising 
or lowering of any article from windows, or 
openings, towards any turnpike road or public 
or private street or court 
''That the plan does not show any passage forming 
part of a court, and leading thniugh tbe build- 
ing, of less width than/oicr feet; or any passage 
forming part of a private street, and leading 
through tiie building, of less width than ten feet; 
or any common stair of less width than fintr feet; 
and that the dimensions of every such passage, 
entry, or stair, are adequate for the traffic 
"That every apartment, except those distinguished 
00 the pLvn as not intended to be let or used for 
sleeping in, is of such size; and has <me or more 
windows with such free space in front of every 
window thereof, as to be in conformity to the 
provisions hereinafter contained. 
"That the plan provides for an adequate supply of 
water, or that such supply exists in connection 
with the land or heritage. 
"And the erection or alteration of any building 
in conformity with the said plan and sections, and 
warrant, shall take place at the sight of the Master 
of Worics, but neither the warrant of the Dean of 
Qoild, nor the superintendence of the Master of 
Works, shall relieve the proprietor firom any responsi- 
bility in respect of the said building." 

We postpone our remarks on this section till onr 
next number. 



INTERIM ALIMENTARY ACTIONS. 



Ws direct attention to two cases reported in the 
Jowmal for this month — Herd y. Herd, and Dow v. 
2>oi0— both from the Sheriff Court of Coupar, in which 
preliminary objections to the competency of this class 
of actions were pleaded and repelled. 

In Herd*s case the action of interim aliment was 
in anticipation of an action of adherence, and the 
grounds of the objection are thus stated in the 
Sheriff-Substitute's Note:— That the action of adher- 
ence is competent only in the Supreme Court — that 
any application for aliment fell to be made and con- 
sidered in that action, and that the establishment of 
a claim to interm aliment in the Sheriff Court involves 
a large amount of litigation which must afterwards 
be repeated in establishing a claim to permanent 
aliment in the Supreme Court In Dew's case aliment 
was sought in consequence of the alleged cruelty of 
the husband. In both cases, though the pleas were 
repelled, the Judge attached conditions to the decer- 
nitore of aliment, the substance of these being that 
the nsoal averment in summonses of this dass, (that it 
is the pursuer's intention to ndse an action in the 
Court of Session,) was a reality, and not mere words 
of ityle. In some Conrts we believe they are nothing 



more than words of style, the pursuer never having 
any serious intention of raising an action. In a case 
reported in the Dundee Law ChronideyL, p. 217, the 
Sheriff of Ross held that such actions were incompetent 
where one of the parties offered to adhere, while in 
another case reported in the same Chronide, pp. 206- 
208, the Sheriff of For&rahire held that they were 
competent We are not aware that the plea of in- 
competency has ever been taken in the Court at Qlas- 
gow, but we are led to understand that the practice 
is very various in different couutiea 

We do not know of any dednon of the Supreme 
Court on the objections now stated; and although the 
decisions of one Sheriff Court are not binding on anj 
other, yet until we have an anthorative judgment, we 
think that nniformity in the decisimis on the point 
is desirable. For this purpose we invite the assist- 
ance of Sheriffs and practitioners by sending records 
of cases, or notes of the practice in their respective 
Courts, which we shall publish firom time to time. 



CANADIAN EXTRADITION CASE. 

{From the SoUcUori Jcmmal.) 

With reference to this case — now watched with such 
universal interest — ^it may not be uninteresting briefly to 
review the legal bearings of the writ, by virtue of which 
the authorities at Caoada are directed to bring up Ander* 
son before tbe Queen's Bench at Westminster. 

The writ of habeas corpus^ though usually applied to 
vin<Ucate the liberty of tbe subject, is also used for other 
purposes; for there axe several writs all called gene* 
rally writs of habeas corpus^ which have distinctive edi- 
tions corresponding to their several oljecti; and it haa 
been recently held that the writ cannot issue in a general 
form, but must be for a specified olnect recognised bf the 
law (see Benns v. Morleyy 2 G. B. N. S. 116). Thus the 
habeas corpus ad respondendum is sued out in order to 
remove a prisoner confined by the prooesi of any inferior 
court, to charge him with a new action in one of the 
superior oourtd: though, since the abolition of arrest on 
mesne ytooem^ and tbe almost complete desuetude of 
borough and other inferior courts, this species of the writ 
could scarcely occur in practice. Then there is the haheoM 
corpus ad satisfaciendum^ which is for the purpose of 
charging in execution a prisoner confined elsewhere than 
in the prison of the court out of which the process of 
execution issued (see 15 and 16 Vict c. 76, s. 127.) 
And again, there is the habeas corpus ad testificandum^ 
to remove an execution debtor confined in prison, in 
order to give evidence in some court of justice (see 16 & 
17 Vict c. 30, s. 9; and 19 & 20 Viet. c. 108, s. 81.) 
Another species of the writ is the habeas ad faciendum ei 
respondendum (otherwise called an habeas cum causd)^ 
which isBues to remove civil proceediugs from an inferior 
to one of the superior courts— togetb^ with the defen- 
dent therein, if m custody. 

The most common and by &r the most important 
species of the writ, however, is the fiunous habeas ad 
wbjiciendumy used for the deliverance firom illegal oon* 
finement. This writ may be directed to any person who 
detains another in custody, and commands hun to pro- 
duce to tbe Court whence the writ issues, the body of 
the prisoner, with the date and cause cf his caption and 
detention. It may isme from any of the supenor court* 
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of law or irom the Court of CbaDcerj, and either in 
term time or Taeation; and it rwM into all parti of ike 
iammuma of the Crown; for, (lays Blackstone), 'Hhe 
king is at all timeB entitled to have an aooount why the 
liberty of any of hit satgects is restrained wherever that 
TCStraint may be inflicted.** 

The writ is so far a writ of right, and not to be denied 
to any applicsnt, that it is neceanry only to make appli- 
catioa for it sapported by sffidavitB establishinff to the 
mtidutioa of the Coart some probata eaute which the 
psrty has tobedeliyered (seeper Yaoffhsn, C J., Btuheffe 
Caaty 2 Jon. 18), and when awsrded, the only return 
whieh Gsn be made is to faring np the body of the 
prisoner if alive. 

The proceedings on this writ are psrUy regulated by 
the common law and partly by two statutes—the 81 Csr. 
S, e. 3, (ouiBlly called the Haheae Conme Act), end the 
66 Geo. m., c. 100. 

Id neither of these Acts, however, is any mention made 
of the Golonies, though privileged places and the Channel 
Uands are ezprenly brought within their provisions; and 
it is therefore apprehended that the authority for ieraing 
tiie writ to the Canadian tribunsk must be exclusively 
eongfat in the doctrines of the common law, and that the 
§tatulabU practice under the writ hss no application. 

For an Msoe of the writ to a colony such as Csnada, 
there seems to be no sufficient precedent; but the coone 
which hss been taken by the Queen's Bench Twhile it 
mnt/b command the approve! of tiie feelinn of all) seems 
ampfy justified by the principles of the English law, if 
not sapported by express authority. And, particularly, 
it is in strict accordance with the proposition of BIsck- 
ttaoe above referred to, the value of whom, as an autho- 
rity, is great (ss remarked by Lord Denman in the 
Canadian Prieonert^ Caee^ 9 A. & £. p. 780), because it 
riiowB the general opinion that prevsiled at the time when 
he wrote & coomientsries. 

It cannot, however, be denied, that none of the in- 
itaaces cited at the bsr in support of the application for 
the writ are much in point. The esse in Burrows (Rex, 
V. Oomle^ 2 Buis. 886), wss an application in reference 
to a "certiorari," directed to the Mayor and Corporation 
ef Berwick. Cams Wi]son*ft esse (7 Q.B., 984) decided, 
It is true, that the writ runs to Jersey, and, probably at 
eommcm law ; or, in other words, that the statutes quoad 
hoc are declaratory merely; but then Jersey and Canada 
cannot be considered ss both of them colonies in the 
ssme sense of the word. The same remark may be made 
with regard to Crawford's case (18 Q. B., 618), which 
ri»w8 only that the Isle of Man is in the same position 
with regard to this writ as Jersey. As for the Canadian 
prisoners' case (esse of Wation and Others, 9 Q.B., 781) 
that was an habeae corpus, directed to an EngUsh gaoler, 
who detained the prisoners at Liverpool under a warrant 
from the Canadian Government— a very different matter 
from the one in hand. And, lastly, as to the recent case 
of EacparU Lees (1 E. k E., 878). in which a writ of 
habeas corpus was applied for to be directed to the 
snthoritieB at St Helena, to bring up the body of a 
prisoner then undeigoing three years' imprisonment, for 
sa assault with intent to do grievous bodily harm;— in 
tiie first place, the application was refused; and, in the 
next nbce, the Court (under the presidency of Lord 
Campbell) made an observation very pertinent to the 
ease now proceeding. After remarking that some old 
precedents of writs issued out of this Court to the French 
dominions of our early English soverei^ (probably 
aOnding to the case of Duke of Gloucester^ imprisoned at 
Cahus, 1888) had been cited to show that such writs 
miriit now lawfully issue, his Lordship thus continued:— 
** jTo precedent of any such proceeding with respect to a 
dspendency like St Helena for several centuries wss 
Ixoog^t before us; and it was not at all explained in 
vhat manner our writs of error, c^r^iorart, or habeas 



corpus, could be enforced in such dependencies." It may 
be hoped, however, that this difllculty will not present 
itself to the Canadian mind, or that it will willingly 
waive the solution in favorem vita. 



Sebuto. 



Thx Local Courts of Emolahd ahd SooTLavD. A 
Paper partially read before the Juridical Section of 
the Sodal Science Association at the Meeting in Glas- 
gow in September, 1860. By Hugh Babcult, Esq., 
LL.D., Sheriff-Substitute of Perthshire. Edinburgh : 
T.& T.Clark, 1860. 
Wn noticed some of the observations contained in this 
paper at the time its author submitted a portion of it to 
the Judicial Section of the Social Science Association; 
and we have now perused it in its entirety with mueh 
satisfaction. The learned Sheriff sets out with a brief 
notice of the local courts of England, which are now, as 
he observes, more matters of history, than of much eiist- 
ing practical importance ; and we have then a concise and 
dear account of the progress and present position of the 
county Courts of that kingdom, with a reference to the 
leading statutes by which these Courts have been gradually 
regulated, and a digest of the power of the Judge in 
these Courts, and of the provisions of the statutes by 
which the mode of procedure is regulated. This is evi- 
dently the result of great care and labour. The author, 
turning to Scotland, refers in a few paragraphs, to the 
Burgh and Police Courts, the Courts of the Barons and 
of the Justices of the Peace, and he then passes to the 
Sheriff or County Court. In about twenty pages we 
have a condensed history of this important local Court, 
resulting in a statement of its present constitution— a sum- 
mary of the cases in which the Sheriff hss and has not juris- 
diction — a catalogue of the ministerial and official duties 
which are imposed on him— and lastly, the mode of pro- 
cedure in the various daeses of cases, and the power of re- 
leview exercised by the higher Courts are stated andshortly 
explained. The whole paper, and particularly the por- 
tion just noUoed, is a most successful effort to convey to 
the mind even of a non-professional reader, a knowledge 
not only of the present condition of our local Courts, but 
also of the gradual steps by which that condition hss 
been reached, and of the modes of procedure by which 
daims may be enforced or resisted. In short, a csrefbl 
study of the portion which we have already noticed, will 
enable any one intelligently to consider the "practical 
bearing" which the author gives to it. This part of the 
paper is divided into seven different heads. 1st. The 
jurisdiction of local Courts. 2d. The remuneration of 
the local Judges, and the other inducements held out to 
those who are qualified for the office of Judge. 8d. The 
right of appeal and the necessity of securing an intelli- 
gent bar. 4th. Jury trial. 6th. The question of Costs. 
6th. The Small Debt Courts of Scotland. 7th. The 
enforcement of a judgment obtained in one part of the 
kingdom in any other. We notice shortly the author'a 
observations under some of these heads. Any one who 
is conversant with the duties whieh are already imposed 
on the Sheriffs— and every Session of Parliament adds to 
the number of these duties— may be inclined to come to 
the coodmion that in pqpukros diatriots they have ahready 
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quite enoogb of work; bat| upon the other hand, when 
the edTtatages aUendant npoii a looal adminktratum of 
joBtioe are taken into aoooont, and the &r(her oircom- 
stanoe that where the labour is great, there la no reaaon 
why the nnmber of bboorarB ehoold not be increaaed, ia 
kept in yiew, all who are disinterested will ame with 
the aothor that the Sheriff's joriadiotion should be con- 
siderably extended. For inrtanoe, as regarda qnestiona 
of heritable rights, he nnanswmbly reoiarks, "Now 
that property is so diffused, it is anomaloos that he (the 
Sheriff) may decide aa to the right in monej' to an nn- 
liniited extent, bat cannot determine the right of pro- 
perty in the meanest hovel in the Umd.'* Aa a necessary 
oonmtion, howerer, of any extension of the jnrisdiction, 
the anther darideratea that the resident Judges shonld 
be better paid, and be not only eligible for promotion bat 
enooonged to expect it— that an intelligent bar aboald 
be secnrad, and a cheap and expeditaooa ap|)eal to a Sn- 
perior Coort secured. The learned Sheriff cannot be 
aospected of meaning that there ia at present anr want 
cf talent on the local bench. He has lonff himself been 
an ornament to it, and it ia now oocopiecrby many men 
of decided ability. Bht, doubtleas, m the progieas of 
Society, with the widely-extending field for profesrional 
energy, and the increased incomes which may be gained by 
its exercise, it is time that the scale of remnneration, now 
awarded to rendent Judges, were renMd. Many of them 
have only £600, and only foor haTc more than £700, while 
the maximum sakry is £1000. In England, where the 
Jmiediction of the County Coort ia much oKxre limited 
than in Scotland, the salary is now fixed at £1300. 
Again, the hope of promotion is entirely taken away from 
the resident Sheriff. Sheriff Barclay atates *'that there 
la oniT one inatance on record of a x«sident Sheriff being 
ra^ed eren to the rank of an appeal Sheriff." Indeed, 
where the resident Sheriff haa been chosen from the k)cal 
bar, which ought to be, and in many counties undoubt- 
edly is, the best source from which the local Judge can 
be taken, he is ineligible for fhrther promotion. Surely, 
after a certain period of seryioe, he soould be placed on 
the same footing as respects the office of appeal Sheriff 
as an advocate whose sole recommendation may be a 
political connection and some trifling party aenrices. 
The adoption of some such rule would go far to elevate 
the status of the bcal bars, and thus secure the twofold 
ol^eot of securing better Judges, and a more intelligent 
bar. Passing to the rig^t cf appeal, the author states 
the difi&oolty thus: — ''The proUem is to render the mode 
of appeal not so diflicult as to place it b^ond the reach 
of any but the rich or the recklesB, and yet not so easy 
as to invite litiffante without reasonable ffroonda to seek 
review.*^ On Ais subject aa well aa the &Uowing-^ury 
l^ial— we have already, in noticing the paper at the time 
it was read, expressed our views. As to Jury Trial, 
without meaning any disparagement to the local Judges, 
we still think we have enough of it. In dvil causes we 
believe it to be— and we are certain the opinion will be 
endorsed by i^ who have run the ffanntlet of a Jury 
1>ial— a great evil. We close this notu)e with two quota- 
tiona— the first re&ra to the procedure in the Small 
Debt Court:— 

«« Whilst the County Court Judge has but one unifbrm 
mode of procedure, there exist two grand divisions of 
judicial procedure in the Sheriff Courts of ScothuuL 
The one for cases supposed to be of greater value or 
importance for which there is a written record, with 
notes of evidence, the aid of legal agency, an appeal in 
all caaes to a second Sheriff; and, in cases above £25, an 
appeal to the Court of Session, and even to the House of 
L(vds. The second class is in esses not exceeding £12, 
which are heard without any written record, and where 
hgd agency is forbidden. In this chus, involving often 
Interats teexoeeding the value nominaUy at issue, there 
(i no ^ypealfrom one Sheriff to the other, and amere 



nominal appeal to the Justiciary Cirodt of rare ooenr- 
renoe. Tus distinction of small debt iurispradence ia 
repugnant to everv sound principle of justice. Very 
different was the Divine instruction to the Jewish legis- 
lator^— * Ye ahall not respect persona in judgment, bat ye 
ahall hear the nuiU as well as the great. Ye shall not 
be afraid of the &oe of man, for the judgment ia God^s.* 
(Dent. L 17.) No person can read without pain state- 
menia of many hundred small debt cases beinff decided 
in as many mmutes. The probable amount of iigoatioe 
and hardship thus perpetrated on many poor frmiiliea 
makea one to shudder. It ought to be reooUected that 
the poor man^s penny may be more than the equivalent 
Oi a rich inan*8 pound. It waa quaintly aaid by aa 
eminent Judge in Scothmd that in the Small Debt Coort 
the poUic are only entitled to expect the rough mbUa 
work of the law, and its polished ashler can only be 
obtained in the higher Courta. Whatever may be the 
outer style of its masonry, the Court ought ever to form 
the temple of justioe. It has been well observed ui the 
EngliA Law MapaziM for 1847 (p. 202), •the bw mar 
be administered in a summary manner, but it ehoold still 
beike fov, that is, the decisions should be as much founded 
on, and as dose to, the principles of the law and the 
established authorities as the circumstances nnder which 
th^ are pronounced, and the ability of the jodgesi will 
aUow.'" 

The other quotation has reference to the enfiiroement 
of decrees 

**One most important step of legal reform remaina to 
be accomplished. At present, a decree obtained in any 
of the three sections of the United Kingdom is operative 
only within the limits of that section. When sought to 
be enforced in any other, an action must be instituted of 
new against the fugitive debtor. In the present advanced 
state m the law, and the rapid transit between the dififo- 
rent portions of the empire, it is to be hoped this great 
hindimnce in the administration, or rather execution, of 
jusiioe, will be speedily removed. On two occasions a 
Scotch member brought in a Bill to render a decree, 
obtained in one part of the empire, opentive in another. 
The oppoaltion A the Iriah members, founded on mmdi 
ignorant conception of Scotch procedure, has hitherto 
prevented the carryinff of so important and judidooa a 
measure. It is trusted that Her Migesty^s Crovemment 
may introduce a similar measure. £ven if at first limited 
to England and Scotland, the advantage would be ao 

rdily established that the mercantile community of 
third portion of the United Kingdom would not be 
slow in seeking the same advantages. Indeed, there 
exists no sound reason why the wide colonial field ahovdd 
not be comprehended in such a measure of reciprocal 
justioe. Nay, more, the time may come when the word 
comiias shall cease to be known as between nationa, and 
obUaation shall take its place. Justice and jurisprudence, 
in all their aeneral rules, are natives of no one dimate, 
nor the birthright or prerogatives of any one tribe, bat 
the inheritance of mankind. When the supreme law of 
Heaven becomes universally known, and admitted aa an 
unbending rule of action, which commanda every man to 
^do unto others aa he wonld have others to do unto him* 
— *to owe no man anything;' but to cultivate ^peaoe 
on earth and good will to men,' then may it be expeeied 
that a redprocity in justice, as well aa in commerce, will 
exist amongst all the nationa of the earth." 

These quotations speak for themeelves; and we would 
only add that every one who feels interested in the 
questions of law reform which at present occupy so moch 
attention, and who wishes to have beside him a complete 
view of the Looal Courts in England and Scotland—' 
their jurisdiction, and forms of procedure, accompanied 
by waotical observations baeed on oopriderableeipwfanoi 
-^ould possess this paper. 
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THE MEDICAL PROFESSION AND THE BEQISTBATTON ACTS. 



Ws tliii month report a cue decided by Mr Sheriff 
BeU, by which it has been determined that <<the 
"mediMl person who shall have been in attendance 
" daring the last illness, and nntil the death of any 
* person;** and, in terms of the statutes 17 & 18 
Vlei, cap. 80, and 23 & 24 Yict., cap. 85, ''shaU 
*'hsTe transmitted to the r^istrar a certificate of 
" snch death in the form of Schedole Q., annexed to 
"the Act 17 & 18 Yict, cap. 80," is not entitled to 
a fte from the registrar. The action was brought at 
tiie instance of John Coats, M.D., snd was directed 
sgsinst John Steren, Registrar of the Clyde District^ 
GQasgow. Dr Coats appeared as the representative, we 
understand, of a section of his professional brethren, 
who eonaider that the dnty imposed upon them, 
by the Registration Acts, is unjost and inequitable; 
and we hare no fimlt to find with their effnrt to have 
the burden shifted and placed, if possible, on the 
broad and ample shoulders of the public. At the 
Bsme time, we feel constrained to indulge in some 
refleetiona which have been forced upon us by the 
nosing of this question, snd the manner in which it 
has been treated. 

On turning to the statute first referred to, we find 
that the schedule to be transmitted to the registrar 
requires that the '* medical person** should state that 
he attended the deceased — ^the apparent age of the 
deceased — when he last saw him or her— the date 
snd canae of the death — snd the continuance of the 
disease. The form to be filled up with these parti- 
culars is supplied ^afk In the preamble of the 
Act) its object is stated to be the obtaining of <'a 
''complete and uniform system of registration of 
*^ births, deaths, and marriages.** To members of the 
medical profession — ^to those at least who have a 
teste for vital statistics, and who wish, on the broad 
bssis of a nation's experience, to improve and extend 
flie knowledge of their highly honourable profession 
YOU nx. 



which they have already acquired— we should think 
that the establishing of a complete system of regis- 
tration, such as that oontempUted by the Act> would 
be haOed as a benefit not only to themselves, but to 
the nation at large. And we are surs it is sa But 
to return to the case in hand. It should have been 
evident from the outset that against the registrar—- 
the mere receiver of the return — no ckim whatever 
could arise to the ''medical person.** No doubt 
many cases too plain for aigument are heard in 
Courts of law; but in this case we did, and do feel, 
surprised at the countenance which the daim re- 
ceived firom the Court; and, more than all, st the 
apparent sympathy for the "unrequited toil*' which 
the learned Sheriff seems to have expressed for the 
pursuer. The learned Judge is reported to have 
said — "There is much equity in the pursuer's con- 
" tention that he should not be held bound to give 
" his time and labour for nothing.** Now, seriously, 
where \b the equity t The statistics are, or ought to 
be, more valui^le to his profession than to sny other 
class of men, and what "time and labour" did he 
givet In this, and similar cases, not much— filling 
up a few bUnks in a printed schedula There are 
two difiiculties which the Sheriff finds in the way of 
rewarding the medical profession for this "time and 
labour." The first is, that the Acts seem to have 
imposed the duty on "the medical person** as a 
mtmuff pubHemn, No doubt of it; the State ie en* 
titled to call upon any of its members for reasonable 
service; and the members of the medical profession 
have no reason to complain of the exercise of this 
power. They get some good things by its whole- 
some exercise; and they have reason to congratulate 
themselves that they are never made worse than their 
neighbours. To instance one duty from which they 
are exempt — they do not require to serve on juries. 
Every merchant^ trader, and shopkeeper, has spent 
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days, and in some csmb weeks, withoat remuneration 
in each sendees. And taming to other professions. 
What services are lawyers compelled to give to the 
poor gratist In a popoloos city sach as Qlaigow, 
where this case was tried, we yentnre to affirm that 
daring the yesr in which every practitioner has laid on 
him the unavoidable daties of agent for the poor, he 
has 200 applicants for advice and assistance. And 
in what qaarter did he ever meet with sympathy! 
When and where, and by whom was he told that 
there wonld be <<mach eqaity" in a daim si his in- 
stance fat remoneration for his ''time and tronUer 
Tet it is beyond question that he is called upon to 
l^ye ''time and laboar" fu beyond what are reqairsd 
in filling np a lew blank sohednles— ihat the pariah 
and the ratepayers may be relieved from the burden 
of maintaining deserted wives or bastard children. 
Clergymen, sgain, under these very ststutes, are re- 
quired to make returns to the registrar—yet whoever 
heard of their claim for " time and labour ?** 

As members of the Stste, then, we affirm that 
while they esci^ from many obligations, the 
members of the medicsl profession must lay their 
account with contributing something towards the 
genend good. And we add, that hitherto a veej 
inconsiderable ahare of the burden has been laid on 
their shoulders. 

Having said so much, there are just two points on 
which we would add a word or two to the medicsl 
profession. First, we would say, consider wdl 
before you rely upon the doubt which was started 
by the learned Sheriff as to the effsct of the statate 
23 and 24 Vict, cap. 85, upon the section of the 
previous Act, by which you were required to mske 
the return under the previous Act, under a penalty. 
^y the Act 17 and 18 Vict, cap. 80, "the medical 
person'* was required, within fourteen days after the 
death, to transmit the certificate to the registrar, 
under a penalty. The later Act requires that the 
certificate should be transmitted within seven days, 
instead of within fourteen days, with this sddition, 
that on the expiry of seven days, the registrar, if he 
has not by that time received the certificate^ shall 
then transmit a schedule to the medical person, who 
must re-transmit the same to the registrar within 
three days thereafter. Nothing could be plainer 
than this — and most assuredly, if the "medicsl 
person " should still fail, on receiving the schedule 
to re-transmit to the registrar, he would be liable in 
the penalty. The second point to which we wish to 
direct attention is thus stated by the Sheriff — ''If he 
(the medical person) is still bound under a penalty to 
^ve a certificate of the death and cause of death, it 
may perhaps be worthy of consideration whether a 
fair fee for doing so is not chargeable as a part of 
the death-bed expenses of the deceased patient, Su^ 



fee wmld at aU eeenta he emgHiUj if 
were made brfortkcmd hy the medioal aitendami da^ 
where death oeeurredf U woudd be eharged a§ a fwrUom 
cf hii aeoowiUf orif agmanX noftM to ike aame^fid 
wa» giem Jujf Ike medical praditionere in anp tmm or 
cfyCriet" Now, it is plun that such a fee is not a 
part of the ^death-bed expenses." It is not for a 
service rendered to the deceased — ^who can have 
neither interest in, nor benefit from the Act Aa to 
making it a stipulation that when death occurred the 
foe should be paid hj the representatives of the 
deceased, it is difficult to diaracteriae the suggestion. 
We have too much respect for the medical ^ofeasion 
to suppose that its members are likely to act upon it 
How would the patient listen to the expontion of 
the law by which his medical attendant proceeded, 
before prescribing for his ailments^ to explain, in the 
hearing of his rektions, that he, the attendant, would 
be compelled, if his prescriptions were useless or 
hurtful, to make a certain return to the registrar! H 
wonld be very edifying. Then what hope and encour- 
agement for the poor sick man, as his medical atten- 
dant proceeded to stipulate for payment for thia 
trouble! The only equitable ground on which the 
burden could be laid on in terms of this stipulation, 
would be that by dying — an act not to be avoided 
—the patient had put the medical attendant to 
trouble. If he is paid for his attendance, he may 
comply with the demands of the State without any 
forther remuneration. These demands are not oner- 
ous^ and we trust we have hesrd the Ust of them. 



THE ENGLISH LAW OF DOMICIL. 
Bt Ouvaa 



BouHD, Esq., oC LinoolnVIiiii, 
BsniitaMit-Law. 

(From ike SoUeUore JaumaLJ 

L— >IHTRODU0XI0V. 

Thi word "domicile;' or "domidl," as it is 
times written, is of a modem introduction into our 
lAQgQ>ge» aod should, if we have adopted it^ I appre- 
hend, to make it our own, be written in the latter 
mode, inasmuch as that spelling difos from that of 
sll other words, having the same signification in other 
languages. It is not found in Johnson, but is in 
Todd's Johnson, extracted from an old work, but 
not having any meaning analogous to our interpreta- 
tion. " Domicile ** in the French, and " domidlia ** 
in the Italisn tongue, signify "a dwelling-house;'* 
and thus we have the verbs "se domiciHer'' and 
"fissare il domicilio" in those languages, signifying 
to settle in a place. The Latin " domiciliam," I 
think, was not the same as "domas," although 
" domus" might mean something included in "domi* 
ciliam.*' Littieton*s Latin Dictionaiy gives it "an 
aboad,** and quotes "sedes** from Cicenx But tho 
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word ''house" refen more properly to the particular 
measoage or teoement, the particular stmctiire in 
which we reside, than to the locality, town, Tillage, 
parish, or country; whereas the '' domicil" or "domi- 
dliam** includes that, and also takes in those other 
wider acceptations^ It is not my purpose in the 
followiDg pages to consider the laws of other countries 
vpon this suhject, except so fiur as they bear npon, 
and help to illustrate, the principle upon which our 
own proceeds; and I shall therefore touch upon them 
mere^ as I proceed, and as it seems to me necessary, 
to i n d icate the premises from which the different con- 
dnsiona, hitherto arrived at by our judges and by 
our legislature, have been drawn. Tt seems to be at 
this moment in extreme doubt what is the proper 
definition of the word 'MomidL" Different inter- 
pretations have been proposed, and sought to be given 
of it Sometimes it has been defined to mean '<resi- 
denoe ** only, sometimes " residence with an intention 
to remain,*' sometimes mere length of time — a num- 
ber of years — spent in one ph^e; but it is evident 
tbat all these only serve to show the dificulty, with- 
out in the least removing it ; and moreover, it is not 
bj any meana dear what " domicil *' actually is, that 
ii^ under all circumstances. In America the question 
arises as to settiement and taxation. The mode in 
which the question arises in our courts of law or 
equity is usually with reference to the mode in which 
the property of a deceased person is to be dealt with, 
who has moved from place to place during lus life, 
sod who has, to a certain extent^ perhaps, acquired 
national or dvil rights in more than one country. 
Thnst, a man bom in England of English parents, and 
although he resides here for a few years of his early 
youth, possesses tpso /ado an Eogliah domicil of 
origin; he then leaves this country for some other, 
either by emigration or otherwise, amasses property 
there, becomes a dtisen of a state, or acquires the 
rights of a bom subject of that country. In the 
meantime, circumstances have arisen that render a 
return to hiB native country expedient; either he 
finds it by the death of rdatives and the acquisition 
of property proper that he should return, or knowing 
when he has enough, and having prospered in busi- 
nessy his mind reverts to his native soil, and natural 
ties which have been so long severed, and he returns 
and dies. This is the ordinary case, and although 
there are certain prindples well recognised and 
established on the subject, yet it is obvious that even 
in such an apparently simple case dreumstances may 
so vary one case from another in the same dass, as to 
make it to the Isst degree doubtful how those prin- 
dples apply to each; and in this it is that the present 
unsatisfactory state of the law upon this subject (for it 
must be admitted to be unsatisfactory) consists. The 
Uw of domicil may be said to be analogous to the law 



of oonstraction, inasmudi as the various dreumstances 
under which a man passes an eventful and roving 
life may be fairly compared to the various yagariea 
which fill men's minds, and flow from thdr pens with 
regard to the ultimate disposal of thdr property, 
On questions of constraction, as we all know, the 
prindples are well established, and the whole difl« 
culcy lies in applying them to the case before us; 
and although in both cases ''intention " is the grand 
governing indication to proceed upon, we cannot look 
into the mind of the person otherwise than as ap- 
pears by his acts and words, written or spoken, and 
these are often so contradictory that, instead of as- 
sisting us, they lead us into a tu greater maie of 
uncertainty. There is likewise a farther analogy 
between the two cases, that in both, attendant dr* 
cumstanoes are allowed to be called in aid to show 
what the ''intention " was, as a kind of corroborative 
evidence in the case, the only difference being thai in 
the case of a testamentary instrament^ we have a 
written foundation to go upon; wheivas in a case of 
domidl, the acta, coupled perhaps with the letters of 
the party, are the basu upon which the question 
must be decided. Laws were framed, not only for 
the restrainine of crime and wrongful acts, and for 
the preservation of property, bnt for the proper 
transnusdon of that property from one person to 
another, or fiuling thai, that it should contribute to 
the national wealth, by escheat or forfdture to the 
crown or sovereign power ; and hence every member 
of a state, and every sutgect of a country, possesses 
property distributable and controllable by the laws 
of that country of which he is a subject The ques* 
tion of his domicil thus naturally arises, and an im- 
portant question it is, for the duties and taxes im- 
posed upon the transmisdon of property are as dif- 
ferent in different countries as tiie general scope of 
the legislative enactments^ and to this even those 
dirtant lands which are under our government are 
not an exception; for it happens (I mention this by 
way of example) that legacy duty is not payable 
upon Indian property even within our own rul^ 
neither is duty payable npon charitable bequests in 
Irefand, although a portion of the United Kingdom; 
and hence, so far, these, although component parts of 
one great scheme of government, are as much foreign 
countries as any other foreign state. All this renders 
the law of domicil as important as it Ib involved in 
uncertainty; and the author of these observations 
has conddered that a volume bringing under the 
notice of the legal public the nnmeruus branches of 
this subject somewhat more in detail than it has al 
present been brought, may not be without its use, 
particularly when it is conddered that both our 
peaceful and our warlike relations have with the 
wonderful march of invention in our own day con- 
tributed to render travd so fadle, both temporarily 
and pecuniarily speaking; and to make national both 
personal friendships and ties of such a more frequent 
and lasting character, than of yore between this 
country and the continent of Enrope, even extending 
far into Asia; thereby also extending the probability 
of permanent reddences by natives of all those 
countries in the others. The nice shades of dia- 
tinction which have existed witii regard to nsidenoe 
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in foreign ooantiiM, are Teiy singular to obaenre in 
the ctMa that have been brought for wyadication, 
and which diatinetly go to show what it is thai 
ooDftitotes a domidl, altiioogh it may still be difficnlt 
to give it saeh a definition as will hit every ease, 
^ns it has happened that every possible indication 
of intention has been shown to abandon a native 
oonntiy, and settle and reside permanently in a 
foreign one, where even the whole property of the 
individoal has been invested in that foreign oonntry, 
estates and titles pnrohased, and krge snms expended 
in ornamenting and beautifying the subject of the 
investment, and yet, if it so happened that possession 
was not actually tdcen, the intention, though clear, 
and so fully acted upon, has been held not to be 
sufficient to oonstitute a domicil in thai country. 
It akD seems extremely doubtful what length of 
tf me could be fixed as the limit of residence to 
■ecnrs the abandonment of an original domicil, and 
tae acquirement of a new one, or what would be 
sufficient to constitute an abandonment of an ao- 
qmred domicil, and a reverter of the domicil of 
origin, althou^ it appears clear as a governing 
principle, that whether the intention be proved toexist 
or not^ there must likewise be some act to be regarded 
as tkfadum without which the aamui redeundi, the 
animui manmdij or the animui reveriendi, are of no 
aimdL Many cases might be suggested other than 
those that have occurred, and we might specukte al- 
most indefinitely as to what cases might arisen and 
what the view taken of the law as applicable to them 
might be; but it will be the aim of the author to 
classify the difierent branches of the subject under 
headings in a natural order, and consider and discuss 
esch in its turn, laying down the principle applicable 
to each, and by illustrations of cases whidi have 
occurred, or might have occurred, lead the reader, at 
least to as satu&ctory a deduction as the nature of 
the ease will admit ot, of the present state of the 
general law. In preparing these sheets, the use of 
notes will be as much as possible avoided, except^ 
of course, as matter of reference; it being intended at 
the outset of every new heading to take as compre- 
hensive a view as possible of that particular branch, 
and then to descend to its varieties and ramifications; 
and it will likewise be endeavoured so to systematise 
the whole as to render the index as complete and 
ludd as possible. Many cases have arisen where a 
party has absolutely abandoned either a domicil of 
origin or on acquired domicil, but dies before he has 
carried out his intention, either the death happening 
tft Uinere or immediately before or after he has ful- 
filled his journey; and in these cases questions of im- 
portance have arisen, whether there really was such 
an abandonment as would balance against a reverter 
of the domicil of origin, or whether the abandonment, 
assuming that there was such, could be sufficient to 
enable the party to acquire a new domicil merely by 
the act of abuidonment; but the same principles 
which apply to the general subject likewise apply to 
this ; and the only question, therefore, would be, 
what residence is, and what is abandonment? Lastly, 
there is no drcumstance, however small, however 
apparently insignificant, connected in any way with 
the disposition, character, and drcumstances atten- 



ding the movements of the party whose domicil 
i» in question, that must not be taken into aoconnt, 
and every particle of evidence obtained in the least 
degree c^Mble of bearing upon the point All these 
are considered "indida,*' upon which to ndse *'prO' 
bable presumptions'* in the question of intenlion, 
and as "indicia" merely in the absence of evidenoa 
of intention on the question of abandonment or 
reaidenoa The foregoing obeervationa have beea 
made with the object of taking in the whole scopo 
of the subject, that in reading the different detaUa 
the principles which must guide the judgment may 
not be forgotten. Property is disposed of either by 
the will of the owner, or by the law of tiie country 
to whose laws it is subject; and as in both cases 
certain duties are inevitable^ and as they vaiy so 
much in almost every oountiy, the domidl la an im« 
portant question. 

(To h$ eonUnuedJ 



Styles or Dkxds akd Instrum emts » AocoRDaNCS 

WITH THE TfTLES TO LaND (SOOHTLANn) ACT8, 1858 

AKD I860; wrrn Notes on tee Ck>ifPLETioH of 
TrrLEs UNDER the Acts, and an Appendix oqn« 
TAnmo the Statutes. By a Conveyancer. Be* 
vised by a Member of the Bar. Edinbu^: Bell and 
Bradfute. 

Wx have no partiality for anonymous law books, even 
when revised by an anonymoua member of the bar. If 
the book is intrinsically good, the author is entitled to 
any credit it may faring him, and it any authority hia 
name can impart; if it be worthless, its vis inertia will 
not be quickened by the fkot that an unknown member 
of the bar has revised it. It may be allowable on some 
sul^jects, and on some occasions, to conceal an anthorls 
name; but we can conceive no circumstances which can 
justify sny one setting himself forth as a legal guide, 
even in a book of forms, in adopting this course. In 
this instance, however, we are disused to place a good 
deal of confidence in the names of the respectable pub- 
lishers, who, we are sore, would not send forth a book 
to the profesmon which was not the handiwork of some 
competent person; and we are confirmed in this favour* 
able opinion by an examination of the book. But tibe 
only absolutely safe guides, as every conveyancer knows, 
are the Acts and Schedales tbemadvee, and any book of 
forms, without these, would be wone than useleas. The 
Acts and their relative Schedules are printed at the end 
of the volume, and those consulting it can easily com- 
pare the fonns offered for use with these. We quite 
agree with the compiler that ^*the provisions of the 
statutes are senerally so dear and predae, that then 
ought to be little difficulty in applying the details of 
the Acts;" bat if difficulties should occur, he states that 
'Hhe object of the compilation is to afford assistance in 
applying the provisions of the Acta to practice." We 
have gone over most of the forms with some care, and 
compared them with the sections of the Acts and relative 
Schedules, and we think the compiler has not overstated 
his pretension; for the book will, in many instances, 
assist in applying the Acts to practice, and we can there* 
fore recommend it to the proimsion ss a carefully pre* 
pared and useftil publication. 
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THE TELVERTON CASE, 



As the qaesHoiu at issae in this extraordinary case 
are still iubjudiee before the Soottish, as well as the 
Irish eonrts, it would be improper in us to indulge 
in any dtscnssion of- the merits of the case. We 
may be permitted, however, to notice some inci- 
dents connected with the recent trial before the 
Chief Justice of the Court of Common Picas in Ire- 
land. 

The first thing that strikes us is, the extraordinary 
license allowed to counsel in Ireland, and the inso- 
lent rudeness with which, even counsel of reputedly 
high standing, exercise this privilege. A gentleman, 
a member of the Scottish bar, of five or six and 
twenty yean standing, was examined as a witness 
upon certain important and difficult questions of 
Scottish law. It was by the defendant that he was 
adduced. According to Irish practice, this appears 
to have been considered to give the plaintiffls counsel 
an nndoubted right to subject the witness to the 
groaest impertinence and insult. Mr. Whiteside 
(ex-Attomey-General of Ireland) commenced M)r. 
Pattl8on*s cross-examination by asking him if he 
waa known by a certain nick-name, and this passed 
without the slightest reproof or animadversion from 
the judge, and Mr. Pattison was actually allowed 
to answer the question. We trust that such an 
indecorum will never be permitted in a Scotch court, 
although we have some curiosity to know what 
answer Mr. Whiteside would return to the question — 
** Are you the Mr. Whiteside who is known as the 
" author of the worst of the many stupid hooks that 
•• have been written about Italy ?" 

The tone and temper of the speeches of the coun- 
sel and the judge's charge, also, strike us as very 
unlike those which we are accustomed to on this 
side of the Channel. The counsel, in addressing 
the jury, seem altogether to lose sight of the ques- 



tions of law and evidence reidly at issue. TMr 
speeches from beginning to end consist almost 
entirely of pure declamation and abuse of the op- 
posite party. Major Yelverton's oonduot may him 
been very bad, and Mr. Whiteside says it waa 
abominable. Teresa Longworth may have been a 
very imprudent as well as a very designing woman, 
as Sei^geant Armstrong, says she was, and we by no 
means hold her up as* a model to her sex. Bat 
what has all this to do* • with the sole question at 
issue — namely, were Major Yelverton and TarsM 
Longworth married to each other ? 

The judge's charge, although at its close tha 
issues are stated with tolerable fkimess to the 
jury, is likewise liable to serious exception. Carriedi 
away doubtless by his feelings, his Lordship dosi 
not content himself with visiting Major Yelverton ll 
misdeeds with that grave but temperate reprobatiott 
which might be expected from the bench, but seami 
to emulate Mr. Whiteside in his passionate denoutt* 
elation of his whole conduct, while he has no csososv 
for the, to say the least of it^ very reckless and bA» 
pinident conduct of his alleged wife.. After anoh ail 
introduction, we fear that his subsequent oautiona ta 
the jury would not be likely to have much eifeol. 

The newspaper reports of the evidenoa of MiV 
PatUson are obviously so defective that it Is, pa»^ 
haps, hardly fur to animadvert i^n his statamsoli 
as to the law of marriage in Scotland upon the hUt^ 
of the correctness of these reports. It does appsae 
to us, however, that he has mistaken the importr 
and undervalued the authority of the great case of 
Dalrymple v. Dairy mple. 

It was not, as he is reported to have stated, » 
cose of love letters, written by a young English 
officer, quartered in Edinburgh, to a Scottish ladf 
on which consummation or cohabitation had flif- 
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lowed, but a case in which de prcBtmti acknowledg- 
ments of marriage had actually been interchanged 
betwixt the parties. 

The first of these documents whidh did amount to 
no more than a mere promise was in these terms — 

** I do hereby promise to marry you as soon as it Lb 
** in my power, and never marry another. 



*' And I promise the same. 



Dalrtxflb.'* 
J. Gordon/' 



The seoond was an express acknowledgment of 
marriage de praaentL — 

** I hereby dedare that Johanna Gordon is my 
^ lawful wife. J. Dalbticflb.'' 

«][aj IB, 1801. 

^ And I hereby acknowledge John Dalrymple as 
<' my lawful husband. J. Gordon.' 

The third is in similar terms — 

<'I hereby declare Johanna Gordon to be my 
** lawful wife, and as such I shall acknowledge her 
** the moment I haye it in my power. 

J. W. Dalrtmflb." 

'< I hereby promise that nothing but the greatest 
*' necessity (necessity which situation alone can jus- 
^^fifj) shall ever force me to declare this marriage. 

"July II, 1804. J- Gordon, 

^ Witness Charlotte Gordon.*' J. Dalbtmplb." 

I;, is quite true that Lord Stowell held it proved 
that consummation had taken place ; but be al>o 
held it established that proof of this was unnecessary. 
He observes that, *' upon the whole view of the evi- 
dence applying to this point, looking first to the rule 
of the general matrimonial law of Europe, — to the 
principle which I venture to assume, tbat such con- 
tinues to be the rule of Scotch matrimouial law, 
where it is not shown that that law has actually 
resiled from it,^-to the opinions of eminent pro> 
fessors of that law, — to the authority of text writers, 
and to the still higher authority of decided cases 
(even without calling in aid all those cases which 
apply a similar rule to a promise cum copuld) I 
thmk that being compelled to pronounce a judgment 
upon this point, I am bound to say, that I entertain 
as confident an opinion as it becomes me to do, that 
the rule of the law of Scotland remains unshaken } 
that the contract de jn-ceaenti does not require con- 
summation in order to become '* very matrimony ;" 
that it does, ipso facto, et ipso jure, constitute the 
relation of man and wife. There are learned and 
ingenious persons in that country, who appear to 
think this rule too lax, and to wish to bring it some- 
what nearer to the rule which England has adopted : 
but on the best judgment which I can form upon 
the subject, it is an attempt against the general 
stream of the law, which seems to run in a direction 



TABLE OP PEES TO BE ALLOWED TO PRAC- 
TITIONERS IN SHERIFF COURTS. 

Thesb facts are admitted by all who are conversant 
with the subject: That the business of the Court 
of Session is yearly decreasing, while, on the other 
hand, the business of the County Courts is yearly 
increasing. Where the suitors have the choice, 
tliey generally go to the local tribunals, and where 
there is no choice, many rather sacrifice rights, or 
submit to injustice, than encounter the formidable 
expense, and almost endless delays of the Supreme 
Court. The public voice, in short, is in favour of 
the County Uourt One result of this is — and 
every opportunity of manifesting the feeling proves 
its existence — a growing jealousy, on the part of 
Edinburgh lawyers, of the increasing value of the 
Sheriff Court. The table of fees just issued 
affords an example of this. 

It would be useless to occupy space by showing 
the inadequacy of many of the fees which it allows, 
and it would waste time to show how little its 
framers seem to know about the nature of the 
business whioh it refers to. For instance, we 
have three scales, viz.:— one for cases not exceed- 
ing £25, another for cases not exceeding £100, 
and a third for cases exceeding £100, appealed to 
the Circuit Court. It is only worthy of remark 
in passing, that the table is in conformity with the 
report of a committee of Sheriffs, who discharge 
the principal part of their judicial duties in Edin<« 
burgh. While, however, we are disposed to let the 
table pass as an experiment, in the way of ascer* 
taining how the maximum of professional labour 
can be had at the minimum of cost, wo have a 
word or two to offer on the spirit which it evinces 
towards the provincial bar. This appears in several 
particulars. Wo notice two only. Every summons 
must be served by an officer, and every witness 
must be cited by the same official, unless the de- 
fender or the witness dispenses with the formality* 
The agent employs and must pay the officer, who, 
in no case, looks to the party in the cause. By 
this table the agent is not to have the fees paid to 
the officer included in his account, unless he pro- 
duces a receipt from the officer. Is it possible to 
imagine anything more paltry or more insulting f 
Must an agent get a receipt for every shilling or 
eigi:teenpence that he disburses to an officer ? No 
other person is responsible to the officer for hit 
fees, and we presume that the responsibility is 
generally discharged by payment — and this much, 
we may add, that the agent and the officer may be 
safely* left to settle the matter between themselves 
— the auditor, of course, taking care that tlie fees 
charged are no higher than are allowed by the 
appropriate table. The only other feature to which 
we refer is, in itself, not of much importance, but 
is has its significance. Throughout the whole 
table it will be found that, in no instance do the 
fees form aliquot parts of a guinea, nor are there 
any guinea fees for Court business. The highest 



totally different, and is not to be diverted from its debate fee is £2. and all the fees under twenty 
course by efforts so applied." shillings are aliquot parts of a pound. It is diffi- 
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cult to imagine that this could have been deliber- 
atelj intended, but it is eqoallj difficolt to get rid 
of the conviction, that in framing the table, it was 
in riev, even in so paltrj a matter, to make a 
distinction between the honoraria which comisel 
receiye for their serrices, and ihe fees paid to the 
inferior class of practitioners who conduct the 
business in the Countj Courts. It is surel j time 
that such a feeling were laid aside. The efficiencj 
of the Supreme Court cannot be rerived or main- 
tained bj fostering such a spirit of jealousy, and 
it is now bejond the power of any class in the 
communitj to check the growing usefulness, or to 
destroj the public confidence in the ralue of the 
Sheriff Court 



ACT OF SEDSRUNT 

BEQULATIKO THE FEES OF PROCURATORS IN THE 
SHERIFF, STEWART, A COMMISSARY COURTS. 



EsnnvBGK, Itt Maoli, USL 
The Lords of Council sod Session, considering 
that, bj the Act 16 and 17 Vict. c. 80, section 49, 
the Court is '* authorised and re<{uired to frame, from 
'* time to time, a Table or Tables of Fees for bosiness 
'*in the Sheriff CourU of Sootlsnd, and »uch Table 
'^ or Tables of Fees so framed shall be submitted to 
" the Secretorj of State for the Home Department, 
** and if approved of, shall form the rule of prof es- 
*' sional charge for business performed in such Courts ;' ' 
snd by the Act 21 and 22 Vict. c. 56, section 18, the 
Court is also authorised and required, from time to 
time, to pass such Acts of Sederunt as shall be ne- 
essaiy and proper for Regulating the Fees to be paid 
to Agents before the Courts of the Commissaiy of 
Edinburgh, and other Commissioners in Scotland : And 
considering that, by the alterations in the forms intro- 
duced by the said Acts, the Act of Sederunt of 10th 
March, 1849, regulating the Fees of Procurators in 
ibm Sherifl^ Stewart, and Commissary Courts, was 
rendered in some respects inapplicable, and that In- 
terim Tables of Fees were established by Acts of 
Court in the different Sheriffdoms after the passing of 
the .first-mentioned Act, under an Act of Sederunt 
passed by the Court on 7th March, 1855: And con- 
sidering that it b now expedient to establish a new 
snd uniform Table of Fees for Procurators in the 
Sherifl^ Stewsrt, and Commbsary Courts, — Do there- 
fore, in rirtue of the powers conferred by the said 
Act 16 and 17 Tict. c 80, and 21 and 22 Vict. c. 
56, repeal, from and after the 3d April next, the said 
Act of Sederunt of the 10th March, 1849, and re- 
newals thereof, and all Interim Tables established by 
Acts of Court of the Sherifb as aforesaid, so far as 
regards the Fees of Procurators, and Enact, Ordain, 
and Declare, that, in place thereof, the Regulations 
and Table of Fees hereto annexed, which have been 
sabmittod to the Secretary of State for the Home 
Department, and appiOYod of by him, shall, from and 
after the said 3d day of April next, be acted upon as 
the rule oi charge in regard to the Fees of Procura- 
tors in Sheriff, JStewart, and Commissary Courts, until 
the same sha-1 be altered by the Court. 



And the Lords appoint thU Act, and the relativo 
Regulations and Table of Fees, to be engrossed in 
tho Books of Sederunt, and printed and publbhed in 
common form. 

DUN. M'NBILU I.P.D. 



GENERAL REGULATIONS. 

L There shall be three Scales of Taxation, ris.— 
Fini, for causes where the amount of principle and 
past interest concluded for does not exceed £25} 
Second, for causes where the amount concluded for as 
aforesaid exceeds that sum, but does not exceed £100; 
and TMrd, for causes where the amount concluded for 
as aforesaid exoeeds £100. 

II. Where the demand does not exceed the sum 
which may be competently concluded for in the She- 
riff's Small-Debt Court, no Fees shall be allowed ex- 
cept those authorised by the Act 1st. Viet. c. 41, unless 
the Sheriff see cause to the contraiy (see ( 36 of that 
Act), it being always competent to the Sheriff, when 
a case is remo?ed from the Small-Debt Court to the 
Ordinary Court, or at any subsequent stage of the pro- 
cess, to determine whether it is to be conducted and 
chaiged for according to the annexed Tables, or on tne 
principle that no other or higher Fees are to be taken 
than those allowed by 1st Yiot. c. 41. 

III. The Scale for Taxation shall, in the ordinary 
case, be determined by the amount concluded for; but 
it shall be competent for the Sheriff, if he see cause, 
to direct the amount to be taxed according to the Scale 
applicable to the amount decerned for; this, however, 
shall not affect the ordinary power of the Sheriff, to 
declare that such expenses shall be subject to modifi* 
cation. 

IV. In all cases the Sheriff may disallow all charges 
for entire papers or parts of papersj^or for steps of pro- 
cedure or agency, which appear to him to have been 
irregular or unnecessary. 

y. The Fees allowed at pronouncing or reporting 
Interlocutors (No. 12), also at taking Appeals (No. 20^ 
shall be held to include intimation (where necessary) 
to the client and opposite party. The Fees for de- 
bates are not to be according to the tim^ occupied; 
but single fees. They are to include the attendance 
at giring judgment, unless when arisandum has been 
made, when the Fee No. 12 will be allowed. The 
Agent shall be entitled to charge for a copy of the 
Minutes of Procedure up to the dosing of the Record; 
and also for a copy of every subsequent Interlocutor 
and Note on the Merits of the Cause, and of all Inter- 
locutors and Notes sustaining, repellmg, or reserring 
Preliminarj Defences, but not of those excepted under 
Art. 12 of the subjoined Table. The Agent shall be 
allowed to charge for a copy of the Closed Record, and 
proof, and also for a copy of the productions, in so fiv 
as the Sheriff may think it necessary, preparatory to 
debating. 

VI. In order to preyent delay by frequent meetings 
for adjusting and closing the Record, only one Fee 
shall be allowed in each case for all the duty connected 
with this part of the procedure, howcYer frequent the 
meetings may be; except when the Sheriff shall direct 
a record to be made up on preliminary defences; or 
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mh&n a reeord already closed ahall be ordered to be 
Cfpened up and adjusted and closed of new; in each 
of which cases the Sheriff may, if be shall see fit, allow 
a single Fee in like manner. Where the Sheriff shall by 
interlocutor direct parties to debate some point speci- 
fied therein, the debate Fee, Art 14, will be allowed. 
No separate Fee shall be allowed in respect of the 
deliverance ^ Record closed." 

YIL Wherever a Procurator on one side attends 
any meeting ordered by the Sheriff for adjusting the 
record, or for any other purpose, and the other is ab- 
setat, or not prepared to proceed, the Sheriff shall hare 
power to decern against the opposite party for pay- 
ment of the Fee for attendance to the Procurator who 
is ready. And when no notice has been sent of the 
withdrawal of an Appeal, at least two lawful days 
before the date fixed by the Sheriff for an oral hearing, 
if^b^thirds of the Fee for the debate will be allowed to 
the respondent's agent 

YIIl. Procedure inRemoyings and Ejections to be 
ehamd by the amount of rent. Where the amount 
ot rent is not set forth in the Summons, or is not set 
ftfrth as exceeding £25, the charges shall be according 
id Scale I. 

IX. In actions ad factum pragtandum, for Exonera- 
tibttt and others where the pecuniary amount or value 
of the matter in question cannot be measured or ascer- 
tdned from the process, the charges shall bo according 
to Scale IL, unless it shall appear to the Sheriff pro- 
pitt' in the oireumstanoes to direct otherwise. 

X. In actions where there are more Defenders than 
oAo pursued for different debts, or summoned to remo?e 
from different premises, full charges for writing will be 
tSkm^d for the highest of the rents or sums charged 
fot;-«-one-fG»urth only of the ordinary Fees will be al- 
Id#«4 on each of the other rents or sums, — and the 



wholo amount will be apportioned among the different 
Defenders, according to the debts for which they are 
respectively sued, or the rents of the premises from 
which they are respectively summoned to remove. 
But in such cases the Procurator will be allowed to 
charire one-half only of the fees under Art. 12 of the 
Table against each Defender, according as the amount 
of his debt, or ti.e rent of the subject fr jm which he 
is summoned to remove, &lls under Scale I., II., 
or III. 

XI The principal Interlocutor sheets shall not be 
given out to parties; a certified copy thereof shall be 
made up by the Clerk from time to time, and put in 
process, for which he shall bo allowed to make a charge 
at the end of the process for the total number of sheets 
contained therein, according to Art. 6 of the Table, to 
be paid by the party found liable in expenses, or 
where no expenses are found due, by the partiee 
equally. 

XII. Every sheet of two pa^es shall contain 250 
words; but if the wholo writing does not extend to 250 
words, the Fee for a sheet is, notwithstanding, to be 
chargeable for such writing; and if, after finding the 
number of sheets whLl; any writing »hall comprise, 
calculated at the above rate, any number of vrords less 
than 250 shall remain, such fewer number of words 
shall be charged as a sheet. 

XIII. Auditors shall not allow charges for pay- 
ments to officers, or other outlay, unless vouchers be 
produced. 

XIV. No other or higher Fees shall be allowed than 
those hereby authorised; and the Rates of Charge in 
the subjoined Table shall be held as applicable to the 
TaxaUon of Accounts, as well between Agent and 
Client as between party and party. 

DUN. MCNEILL, LP.D. 



TABLE OF FEES FOB BUSINESS IN THE SHEBIFF COURT 



SOALB L iSOALB n. 

£ $. d'£ f. d. 

1. Dhtwing Summons, Petition, or other Writing, by which any process or 

application is first brought before the Court, whatever be the length 

thereof, 15 01 

2. t)rawing Condescendence and Defences,— /Mr sftce<,.... • 4 00 5 

ft. drawing Tutorial and Curatorial Inventories, or Inventories in processes 

of Ceash Bcnwvm^ Juratory Caution, or Confirmations of Executry — 

ptrAHi, , , 4 00 5 

4. Bevising Condescendences and Defence8,->jMr dnei of original paper 

and addition^ , 1 60 i 6 

5. lowing papers of any other description, including Reclaiming Petitions 

on Appwds, and for all necessary Schedules of Intimation, Bequisition, 
and Protest, Precepts of Arrestment, or Diligence agunst Witnesses 

orHavers-i>er«to«, , 8 00 4 

NoU. — ^Where a paper necessarily exceeds 20 sheets, each sheet above { 

20 to be charged , 2 00 ft 

6. for all necessary Copies — per sheets including Copies of Proof when | 

ordered for the use of the Sheriff on Appeal, I 00 1 

7. For making up Accounts of Expenses for Taxation, and also necessary I 

Copies of States, Copies of Accounts of Expenses, to be furnished to the | 

other party, and Notarial Coplea— per «toC, • f 1 60 1 6 

8. For Inventories of Productions, lodged with any Pleading or Appli- | 

eaUon, not exceeding 10 numbers, ..*.. ••...,.... I 00 1 6 

And for each additional 10 numbers, 1 00 1 6 



SoALB ni 
£ $. d. 



10 
6 



6 
3 



5 
4 
1 
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Taslb of Fees— Cbn<in«ei. Sou.i I. Soau II. 

£ s. d £ s. d. 
For each necessary Letter, exclusive of Letters iotiinating Enrolments, 
loterlocators, or steps taken where an Attendance Fee is allowed, also 

those excluded by General Regulation No. v., 2 0|0 II ^ 

Note, — Letters intimatuig adjourned Diets of Proof not to be 
chaigeable. 

Attendance. 



SCALB II L 

£ M. d. 



S 4 



10. (a.) At the Meeting; under § 8 of the statute to exfllain the grounds of 

Action and Defence to the Pursuer^s Agent, • 6 0|0 7 6 

(b.) If a full Record be ordered to be made up, the Defender's Agent 

will at this stage be allowed, 10 00 15 

(«.) But if the Record be closed on a Mwuie at this or at an Adjourned 

Meeting, the Pursuer's Agent will be allowed, iMtead of a supra, 7 OlO 10 
And the Defender's Agent will be allowed, instead of 6 supra,... 6 15 01 S 6 
NoU, — ^These Fees to be in full of all charges for attendances 
(however numerous), and hearings, and preliminary or in- 
cidental discussions in the matter of closing the Record by 
way of minutes, and writings relative thereto, unless the 
Sheriff shall by a Special Interlocutor order a debate. 

11. At the Meeting with the Sheriff, under f 4 of the Act (including all 

adjournments) and Meetings for revisal or otherwise, for adjusting 
mod closing the Record on Condescendence atid Defences, or Revised 

Condescendence and Defences, 10 0|0 15 

NeUi — This Fee is to include all the attendances, however numerous, 
up to the closing of the Record, and to cover all discussions on 
dilatory Defences, dec. ; except {\il) when the Sheriff orders a 
separate Record on dilatory Defences to be made up (as in Regu- 
lation YL); or (2d) when the Sheriff by a special order appoints 

a full debate on such points, • 

IS. At pronouncing or reporting any Interlocutor (except Interlocutors 
dosing the Bccord, or in the course of proofs, or fixing diets, dis- 
posing of motions for prorogations, making avizandum, ordering at- 
tendance, or lodgment of papers or debates), including intimation 
to Client and opposite party of the business done at the meeting for 

which it is charged. See Regulation V., • II 60 8 6 

15. By previous order of the Sheriff to explain any point, or to receive instruc- 
tions, or the like, not coming under the description of ** Debates" {not 
by the hour, and including attendance at pronouncing the Interlocutor), 4 0|0 5 

14. At Debates under §§ 5, 12, 16, and 23, of the Act 16 and 17 Vict. 

cap. 80, also at Debates specially ordered by Interlocutors of the 

Sheriff (See Reg. y,.) 1 01 10 

Nate, — When the employment of Counsel is sanctioned (See No. 23) 

the Procurators in attendance will only be allowed the Fees in 

No. 10a. 

15. In Bankruptcy proceedings — 

At Examination of Bankrupt or others under the Statute— ;/brftieAAoiir, 6 8,0 tf 8 

16. At Proofs and Precognitions: — 
(a.) Proofs-.— 

For each hour occupied at Proofs, Depositions, Declarations, Examina- 
tions, or Judicial Inspections, or before Beporters or Judicial Referees, 4 0|0 5 6 
Note 1. — No Fees to be allowed in respect of Debates or Discussions, 
oral or written, during Diets of Proof, or deliverances thereon. 
2. When a Proof is necessarily taken by a Commissioner, his Fee to 
be the same as that of an Agent (except Precognition Fees), and 
his Clerk will be allowed 6d. a sheet for writing. 
8. The Sheriff shall, especially when Proofs are prorogated and pro- 
tracted, disallow the time occupied superfluously or unnecessarily. 
(>.) Precognitions: — 

For each Witness actually examined at the Proof, or whose examina- 
tion has been rendered unnecessary by admissions or other procedure 

after Precognition, 2 60 3 6 

HoU, — No Precognition Fee will be allowed, unless a written Pre- 
cognition shall be exhibited to the Sheriff-Clerk, for the purpose 
of being authenticated by his initials before the party com- 



10 

1 

13 

1 10 



10 



4 8 

6 

2 

6 8 

8 8 
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Tabu op Fn— Cbiifmtiacl. 



SCAUil. 

£ $. d. 



\ his proof, and wliich Prtoognidon, so nuiAad, most at 
taxing be prodoced totbe Auditor, 

17. Ootlaj:— 
Tha reasonable traTeUing expenses (indnding sabsistecce) of Agents 

traTelling to attend Inspections, CommissionerB, Beporters, or 
Judicial Beferses, and to preeognosoe Witnesses, serve Protests, 
or other neeessaiy bosiness, will be allowed, bnt only when thej 
are neoessarilj leqoired to go to a distance frook Ihe place where the 
Goort is held, and when Tooched to the satisfiiction of the Auditor, ... 

18. Attendance on Auditors : — 

At Taxation of Expenses, when the Decree is in Absence, • 1 OjO I 6 

In Litigated Cases, and under Diligence, 

WhentheAccountisunderfd, • 

£5, and under £20, ^ 

£20 and upwards, 

19. Attendance at the Clerk's Office:— 

(1.) Entering appearance, presenting Summons, Defences, and 
other papers except Appeals, and getting them marked and 
entered in the Inventory of Process, ordering Caption, for each 
necessary enrolment, including intimation, and pursuer's 
agent inquiring whether appearance has been entered, ...—.•• 

(3.) For each Borrowing, ^ 

For each return, • •.... 

SO. For drawing and lodging or minuting each Appeal, or Note of Appeal, 



2 
8 

4 



1 


2 



60 



8 
5 
6 



General Agai^. 

21. For obtaining Extracts of Decrees, interim or final, and for procuring 

Warrants, 2 OJO 2 6 

22. Instructing Officer to serre Summons, Petition, Edict, Briere, or other in- 

strument requiring serrice, or instructing the Clerk oi Court or Officer 

to execute any Warrant, and revising Execution, •• 2 0|0 2 6 

Note, — When more Executions at the same stage of the Process than 

one are necessary, and more than one Officer must necesBarily 

be employed, this Fee is to be allowed for instructing and reris- 

ing each necessarily separate Officer and Execution. 

28. Instructing Counsel to prepare Written Pleadings, or to attend a 

Verbal Debate, whererer the Judge shall either authorise or subse* 

quently approve of such employment, ^ 6 8|0 8 8 

24. Bevising a paper prepared by Counsel, when such employment is so 

authorized or approved of, 5 00 7 8 

25. For Auditor's Fees of Taxing :~ 

In Decrees of Absence, 1 OlO 1 

In Litigated Cases where the Account is under £10, 2 6 



8«. 



10 and tmder 20, 
ft >t 20 „ 50, 

„ „ 50 „ 100, 

„ „ 100 „ 150, 

I, „ 150 and upwards, 

Agency: — 
Conducting of proceedings under Edicts of Executry until Confirma* 
tion, and under Tutorial or Curatorial Edicts and Brieves, tiU read/ 
for extract (SeeJuU Table/or proeeedinge m Comsmeary CowU} 



1 
2 
5 
7 
10 
15 




scALi n. 

£ $. d. 



00 



00 
80 
80 
00 



00 2 
1 



Penowd DUiffence. 

27. Instruetittg Officer to Charge, and ivvising his Execution, 2 

28. Copy Executions for Becord—/ier sAeef, 1 

29. Procuring Executions recorded, 2 

tfO. Drawing Minute for jFidt, 8 

81. Agency procuring .Flbf, 2 

82. Instructing Officer to Apprehend, 2 

88. Framing State of Debt & Copy— jMT^tet, — 2 

Poindings. 

84. Instnicting Officer to Puind, 2 '0 2 6 



1 8 
8 
8 

2 8 



0,0 
00 
00 
00 
00 



i u 



SOALlIIL 

£ $. d. 



2 

8 8 

8 

7 6 



2 O 

6 

e 

8 O 



8 8 



8 8 



8 8 
10 



10 



3 6 
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Table of Fees — (hniinuecL 

85. Keporting Poinding, and attendance at procuring Warrant to Sell,... 

86. For Copy Warrant for Service, instructing Officer, making out Account 

of Expenses for Taxation, attending Auditor, and framing State of 
Debt for Sale, including ordering Sale, see the charges under §§ 5y 
6, 19, 25, and 83, respectively. 

Saks. 
87« Fee on Reporting Sales under Poindings or Sequestrations, or anj other 
Judicial Sales, including procuring approval of Ronp-roll, 

88. Fee on obtaining Warrant to pay, 

89. Fee for conducting Sale, whether by the Procurator, or a person not 

the Procurator, including Auctioneer's Fee, when the free proceeds of 
the Roup-roll are under £100 at the rate of £5 percent; for all above^ 
£2 lOs per cent.; besides the necessary outlay, and Is per sheet for 
an Assistant Clerk. 

DiHgenee affecting Heritage, 

40. For applying for Letters of Inhibition, Interdiction, General or Special 

Charge, Homings against Superiors, and the like, 

41. Instructing Officer to charge, 

Where separate Executions by separate officers are necessary, this 
Fee for each to be allowed. 

42. Fee getting Recorded, , 

43. Copies for Record, « ,.,.. 

Where Inhibition or Interdiction, ^c, requires to be recorded in 
different Counties, Half-Fees additional to be allowed for getting 
recorded in each additional County. 

Advoeaikms, 

44. Intimating to Clerk of Court and opposite party, 

45. To Advocator's Agent for procuring Bond of Caution and getting it 

executed and lodged, 

46. To Agent of opposite party for inquiries as to sufficiency of Cautioner, 

47. Any discussion or other proceedings will be regulated by S§ 3, 4, 9, 12, 

18,14,&c 

Loosing Arrestments^ 

48. Fee procuring Bond of Caution, and getting it executed and lodged, ... 

49. Fee obtaining Loosing, , 

50. Tho feen for any inquiries or discussion occurring here to be regulated 

as in §§ 45, 46, 47> &c 



Scale Li Scale II. 
£ s, d.\ £ 9. d. 
8 00 4 



51. Same as in No« 5. 



Affidwriis, 



00 
00 



00 



00 
00 



0,0 
00 



Advertisements, 

52. Wherever ordered by Statute, or by the Judge — per sheets « 8 00 

53. One Fee only for ordering insertion, whether in one or more news- 

papers, 2 



00 



00 



00 



Procuraior-FUcaL 
58. For his concurrence, when required, 



8 
2 



00 4 
00 2 



2 00 2 6 



4 
2 6 



Appeals to drcuU-Court of Justiciary. 

54. Drawing Appeal— pir sheet, 

55. Procuring Bond, and getting signed and lodged, 

56. Serving Copy, Indorsing Certificate, and lodging with Clerk, 

57. AH the other basiness to be charged for according to the Fees for 

business in the foregoing Table ; excepting attendance in Court when 

the Appeal is discussed, for which a charge jaer hour wili>be allowed of 8 00 4 



1 60 2 



SCALlIlL 

£ s. d. 

5 



5 
8 6 



8 4 
8 6 



6 8 
10 



8 6 

5 
5 



5 
8 4 



5 
8 4 



5 
5 
5 



5 



8 



DUN. M'NEILL, /JID. 



20 



THE SCOTTISH LAW JOUBNAL. 



[April, 1861. 



FOB BUSINESS IN THE COMMISSARY COURT. 

SCALB I. SCALB 11. 

69. Drawing Petition for Decree-DatiTe, .^ 4 00 5 

60. Presenting Petition at Commissary Office, and directing the necessaiy 

publication, ^ ^ 00 2- 6 

In AppHcatum for Conftnnation of Executors qoa OreeStor^' 

61. Drawing Inrentory of Productions, aa in No. 8, •«.« 10016 



After PuhUcaHon of Petition for Decree Dative — 
62. Attendance in Court, moving for and obtaining Decree-Datire, » 

For Inventory of Moveable Estate--^ 
Fee for Attendance obtaining; the necessary information relatiTe to the 
nature of the Moveable Estate and all other particulars necessary 

to enable the Inventory to be prepared, ^ 

Drawing Inventory — j)er sheet, 

Extending Ditto— jmt sheets ^ ^ 

Drawing Deposition, ^ 

Attendance before the Commissary or Justice of Peace, or other party 
authorised to administer the Oath, with the Executor, when the Oath 
is taken, 

67. Agency taking out Bond of Caution, getting it subscribed, and thereafter 

Lodging it with the Clerk, 

68. Agency procuring Attestation of Cautioner's sufficiency,*.. 

Where it w necessary to obtain Beetriction of Caution — 

69. Drawing Petition~^<t &^M(, ^ ^ 

Each sueceeding necessary sheet, 

70. Fee on Interlocutor ordering Advertisement, ^ 

71. Fee on Interlocutor restricting, or refusing to restrict Caution,...^ 



» 6 



68. 



64. 

65. 

06. 



72, 



73. 

74, 
75. 
76. 
77. 
78. 
79. 
80. 
81. 
82. 



88, 

84. 

85. 
86. 



When Ccmtion is rettrittedj the Fees for taking out Bond of C7ati/t!m, 
getting it eooeeutedf cUtestedf lodged^ ^., the same as above. 

Each necessary letter, 

In cases where the Domicile of the Deceased requires to he shown to have been 
in Scotland — 

Drawing Petition— /rsf tfte^f, >^ 

Each succeeding sheet, 

Fee, presenting Petition, .« 

Fee on Interlocutor allowing a Proof being pronounced, 

Intimating the same to Clients, ^ ^.^ 

Fee for Precognoscing each Witness examined, ^ 

For Agency getting Diet of Proof fixed, and intimating it, 

Instructing Officer to cite Witnesses, ....^... 

Attendance at "PToot—per hour^ «...« .«. 

Fee on Interlocutor disposing of the Proof, ..^ 

Fee for procuring Confirmation, viz >— 
Where the value of the estate does not exceed 

£100, - .-• 

250, ^ ^ ^ 

5U0, '. ^ 

1000, ^ ^. 

2000, ^ 

6000, 

Upwards of £5000, - ^ 

For Drawing and In^ertinor Advertisements, as in Nos. 52 and 53, 
For Extending, and for Fair Copies when necessary, except when other- 
wise fixed, as in No. 6, , 

For attendance at the Clerk's Office, except when oi herwise fixed, as in No 1 9, 
When a Competition arises for the office of Executor, or any other 
question occurs, requiring a Record to be uiaub up, or when Agents 
are required by the Commissary to be heard, the same Fees to be 
allowed which are allowed according to the scale for similar business 
in this Table ; failing which, in the Table of Fees for the Sherifi'-Court 









2 
2 
4 
8 



5 
10 

15 

1 1 
1 11 
8 8 
5 5 



5 Ob 



60 5 



8 6 



5 

5 
2 6 



1^0 



5 

1 6 

2 6 



5 

00 3 

60 5 

60 5 



2 6 



00 5 

a 

2 

60 5< 

2 6 

3 6 

00 2 6 

00 2 6 

5 

60 5. 



SOAUSin. 

£ s. d. 

6 

8 6 

2 

6 8 

6 8 

6 

16 

2 6 

(^6 8 

6 8 

8 4 

6 

4 

6 8 

6 8 

^ Z A 




O 
6 
8 

4 


4 
4 
8 

« 
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SMOKE NUISANCE. 

A Bill to ak*:«d as Act or trb 20tb and 21st Yictori/l, for tbb Abatement of ths 
NuiSANCB ARisiKO FBOif THB StfOKE OF FuBNACCB IN SCOTLAND. Prepared ftnd broaght 
in by Ms. Dunlof and Mb. Kinhaird. 



Thi Bill oonsiste of the following clause, — " From 
**aad after the first day of September, 1861, oom- 
** plaints for the recovery of penalties under the said 
*' redted Act may be brought without the concurrence 
"of the Lord Advocate, anything in the said Act to 
** the contrary notwithstanding, provided always that 
"the concurrence of the Procurator-Fiscal of the 
"Coort, in which any such complaint is brought, shall 
** have been given thereto.*' 

Under the Act of 20 and 21 Yic. cap. 73, it is 
DecesBary to have the concurrence of the Lord Ad- 
vocate to all complaints for the recovery of penalties 
uider the same ; and the object of the present Bill 
is to dispense with such concurrence, and to substi- 
tate in place thereof the concurrence of the Procu- 
ntor-Fiscal. It is uuderstood that objection is to 
be made to the proposed alteration, by some of the 
Scotch members, on the ground that it is desirable 
that some check should be retained in proeecutions 
Qoder the Act. There might be something in the 
objection, if the Lord Advocate had hitherto exer- 
cised the right to interfere ; but it is believed that 
the concurrence of the Lord Advocate is obtained, as 
a matter of course, and at an expense of some 
£1 48. 6d. 

The present appears a good opportunity of im- 
proving the Act, to the extent of limiting the period 
vithin which prosecutions should be brought, and 
ilso the parties against whom, in certain cases, pro- 
eeedings should be adopted. In this city, it is not 
QDusual to bring the complaint some two or three 
months after the date of the alleged contravention of 
the Act, when it is quite impossible for the accused 
to obtain evidence to rebut the proof of the prose- 
cutor In the larger works there are frequently a 
jumbei of furnaces, the smoke from which is con- 
veyed L^ separate chimneys; the complaints are 
ft/ general in their terms, that it is impossible for 
the accused to know from which of the furnaces 
amoke Las been emitted, and at a distance of some I 
tvo months it cannot be aficertained fiom the (arty ' 



in charge of the furnace, or from any one connected 
with the work, the precise state of matters as at the 
date of the alleged contravention. The obvious 
remedy, in this state of matters, would be to com- 
pel the proeecutor or complainer on receiving infor- 
mation that the Act had been contravened, forthwith 
to intimate to the party accused, that such informap 
tion had been lodged, and that, if the complainer 
deemed it expedient, after investigation to prosecute 
for penalties, the proceedings, sliould take place say 
within one month from the date of the alleged oou- 
travention. 

Another improvement on the {uresent Act would 
be that, in all cases where the owner has adopted 
the bent known apparatus for the consumption of 
smoke, and where he haa employed a competent 
party to take chaige oi the furnace, the complaint 
should be laid not against the owner, but against tbe 
fireman. The master, under the present Act, may 
liave adopted the best known method for consuming 
smoke, may have in his employment competent fire- 
men for attending to the furnace, and yet it is in the 
power of the prosecutor to have the master brought 
up, fined, and (it may be) imprisoned, for the care- 
lessness or neglect of his workman, who has acted 
against the ma8t6r*s positive instructions. 

There is room, also, for an allegation in the amount 
of expenses awarded in prosecutions under the AcU 
By section 4, it is provided, that no complaint shall 
be brought except by the local authority (in Glasgow, 
the Burgh Fiscal), or by the owner or occupier of 
premises, with reference to which the furnace is so 
situated as to create an annoyance to the occupier of 
such premises. Power is also given to find the 
party complained of liable in expenses. In Glasgow, 
the complaints are alwajs brought at the instance of 
the local authority, who, it is understood besides his 
salary as Burgh Fiscal, realises a large sum annually 
in name of expenses incurred to him for prosecutions 
under the Act. These expenses consist of the fees 
for preparing the complaint, agencies connected 
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therewith, aud the sanu paid to witnesses for their 
attendance in Court, and frequently amount to 
twice the amount of tlie fine imposed ; were the 
complaints brought at the instance of a private party, 
then it would only appear reasonable that, in the 
event of his being successful, the whole expenses in- 
curred by him should be paid by the party com- 
plained of ; but where complaints are made at the 
instance of a public prosecutor, who receives a fixed 
salary for the discharge of his duties, it does appear 
objectionable to award more expenses than would be 
suffident to cover the outlay incurred in the prose- 
cutions. Indeed, the fines imposed should realize a 
sum sufficient to meet the whole expenses incnrred 
in prosecution under the Act, with the exception, 
perhaps, of the fees payable to the Clerk of Court, 
and remuneration to witnesses. Power, therefore, 
should be taken in the present Bill to limit the ex- 
penses in complaints at the instance of a public pro- 
secutor to the actual outlay. 



STIPENDIARY MAGISTRATES. 

SiKCB a very early period of the history of Scotland 
— certainly as early as the fourteenth century, the 
msgistrates of Burghs have been wont to exercise 
jurisdiction over the lieges. At cue time, indeed, 
jurisdiction of the magistrates, both in regard to 
civil and criminal matters, was as broad as that 
jxxBsesBed by the Sheriff. It was found however, 
tliat their authority in criminal matters was 
frequently much abused, and the legislsture abridged 
it very much. Usage has also gradually encronched 
upon their authority, aud but for the exclusive 
))0wers conferred by recent legislation, their juris- 
diction would be comparatively small. It is worthy 
of remark, however, that their civil jurisdiction over 
persons resident within burgh, is still co-ordinate 
with that of the Sheriff, although in practice it has 
ceased to be exercised. The existence of Burgh 
Courts for so long a period has naturally created in 
the minds of mauy peo[)Ie a liking for the system, 
Avhioh must render very difficult any attempt to 
abolish it. We observe that at the present time 
efforts are being made to procure a Stipendiary 
Magistrate for Glasgow; and we are desirous of 
expressing, from a profe&sioual point of view, as well 
as upon geueral principles, the opinions we entertaiu 
on this subject; and we may say at once that we 
consider the existence of Citizen Magistrates with 
the authority at present possessed by them a most 
imdoubted evil. Certain prejudices in favour of the 
existing system must weigh to some extent in the 
consideration of the question. The very antiquity 
of the institution implies that there must be some 
good in it, else it could not so long have existed. 
The popular character of the Citizen Magistracy 
tends also to give it some rocommendations; and in 
times when systems and men are valued very much 
according as they are relished or disliked by the pop- 
iihir voice, this feature must always assist the present 
state of things. Men who look forward to the dig- 
nities of tlic inferior Bcnch,'as the reward of public 



effort, are likewise the strenuous supporters of the 
Citizen Magistracy. But these are points altogether 
foreign to the real merits of tlie questioa The 
point upon which the determination of the question 
ought to turn is by whom can the duties of the 
judge be most satis&ctorily performed? The ques- 
tion will perhapa be more easily answered if we 
ascertain first, what are the qualities of mind which 
experience has pointed out to be the moat valuable 
for the right administration of judicial affiurs. In 
the first place, SduuaUon is a 9in€ qwi non. This 
quality is necessary not only because of the advan- 
tages which it brings, by way of discipline to the 
mind, but it is necessary to secure that dignitj 
which so well becomes authority. A knowledge of 
human nature is likewise a powerful recommenda- 
tion to a pplice magistrate, because in police courts 
the opportunities and necessity for tempering 
justice with mercy are very great, and this can 
only be done by a man who possesses the fiusulty of 
discerning to a large extent the motives of action 
and the circumstances under which crimes may be 
committed. Perfect independence is an element 
essential at all times to justice, because without it 
circumstances unconnected with the cases to be tried 
may teriously influence a judge's mind. A high 
integrity, which neither the bias of political opin- 
ions nor sectarian views of social questions can affect, 
is also essential. To all these must be added a 
shrewd and dtsceming judgment, and such experi- 
ence as will enable a man to construe with a oon- 
fidental accuracy, the evidence of conflicting wit- 
nesses, or events and circumstances which seem to 
be irreconcilable. Tested by these qualities we 
cannot discover that the lay citizens have any claim 
to the office of a magistrate, and certainly the 
results of the system hitherto has not been to 
discover the qualities we have described. There ia 
no certainty that a citizen magistrate will possess the 
qiutlity of education, but on the contrary, the value 
of the quality is often rendered " conspicuous by its 
absence.** The majesty of the law must be repre- 
sented by Judges with becoming dignity, for if the 
Bench does not possess the respect of a community, 
it cannot exercise with due effect the authority 
which it possesses. It is curious often to observe 
how illogical and erroneous are the determinations 
arrived at by persons whose minds have never en- 
joyed the discipline of a severe education; how easily 
some trifling disturbing element is permitted to 
have influence, and how readily the accidents of a 
cose are mistaken for the essentials. These dangers 
in the case of a Jury which miglit seem open to the 
same objections, are avoided in various ways. A 
jury is always composed of a large number of persons, 
and the bios or inaccuracy of oue is sure to be cor- 
rected by the others. They are likewise protect, d 
I from groKS error or improjier feeling, by the dircc- 
I tiun of an able and impartial judge, aud they arc 
; also assisted by the views expressed by the public 
: prosecutor aud the counsel fur the pri&oncr. The 
' knowledge of human nature which is so desirable in 
; a judge, is rarely possessed by a Citizen Magistrate. 

(7c U Continued,) 
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UEPORT OF THE FACULTY OF PROCUKATORS OF under the present system. The limitation of such questions 

to the Supreme Court is a positive denial of justice, to tho 
.....i ^^ Under an impression, however, tliat 



GLASGOW, ON SHERIFF COURT BILL. 



Thb Reporters, having carefully considered this Bill, with 
refereuce to the views indicated hy members of Faculty 
at making the remit, have now respectfully to report as 
follows : — 

Although not prepared to concur in many of the proposed 
enactments, but on the contrary, thinking very great amend- 
ments necessary, before the Bill could command your 
entire approval, the Reporters are of opinion that, so far as 
reg^ards the second reading, thia Faculty should support 
the principle, that "it is exi^edient to enlarge the ShenfTs 
inrisdictiou, and otherwise amend** the existing Acts. 
This, it will be observed, is a modification of the terms of 



the public mind is not yet ripe for a change to this extent, 
the Reporters are disposed to conliaB any present recom- 
mendation to a remedy in cases issuing in Judicial Separa- 
tion, and AlimenL 

It is well known that a vast number of cases are con- 
stantly arising, in such communities as Glasgow, for ex- 
ample, where wives and children belonging to the working 
classes have to sue for aliment, on account of desertion or 
maltreatment. In these cases, the elements of Marriage, 
Legitimacy, and legal right to Separation are constantly 
presenting themselvos. The Sheriff Courts, having no 
power to deal with such elements, can only entertain these 



, ... , ,,■..«..,. * .. .. .1 Mwe« ■• claims for interim aliment, that is to say aliment, 

the title, and preamble, of the Bi I, in so far as it omits the ; ^^^ji ^ ^j^q ^f Declarator of Marriage, Legitimacy, or 
words "ordinary uidtmaU deU,\ there made mo of. This . Separation, is instituted in the Supreme Court. From tho 
omission is suggested, because, m tho opinion of the Re- 1 ^^ry nature of things, this must bo imperfect, even as an 
portoa, the proposed extension of the proper tmaU debt . 4^^^^^ remedy ; and as such parties cannot afford to go to 
junsdictiou is not ttsr js desirable. It will be seen in the ] ^he Supreme Court, it is evident that no effectual rcdrSs at 
sequel, however, that they are prepared to recommend a p^^j^^ exists for a great aoeial grietfanee. 
co«r»e which, while it will tend to obviate cimplaints, ■ ^^^ independent of any claim for aliment, why should 
founded upon delay and expense, and so to meet what may ^i^^ ^jfo <,f ^ drunken, debauched, and brutal tradesman, or 



to some extent be a popular demand, is, at the same time, 
calculated to guard against those evils which, upon^ delib- 
erate consideration, cannot be admitted to exist in the 
necessarily perfunctory proceedings of a Small Debt Court. 

Coming to the clauses of the Bill, the most important of 
these seems to be that which proposes an extension of the 
SkerifV ordinarjf paritdietian to questions of heritable right, 
redaction, &c. 

Looking to the fact that Sheriffs are already empowered 
to judge in commercial, and other, cases of unlimited value, 
and are daily called upon to deal with the most important 
and delicate mercantile questions, the Reporters are unable 
to see any sound principle for a different rule being applied 
to real rights, where parties themselves feel satisfied to 
resort to the local coorts. As to heritable questions of 
minor value, the necessity for haWng recourse to the 
Supreme Court is simply a denial of justice; while, as 
regards cases of importance, there would always exist 
these obvious safeguards against any danger that might 



artizan, be shut out from the beneQt of a legal separation, 
which would enable her to maintain herself, and most pro- 
bably her children also, by her own exertions? And, if 
there be no reason why this should not be so, the only 
course to be followed is that of ^ving to the Sheriffs, as 
Commissaries, the power of Judicial Separation. 

Your Itcportera nave, therefore, to suggest that jurisdic- 
tion should be claimed for the Sheriffs to deal incidentally 
with questions of Marriage, Legitimacy, and beparation, 
wherever these arise in an action for aliment, by a wifo 
a^inst a husband^ or children againat a father, or in a 
simple action for judicial separation,— under the proviso 
that any judgment to be pronounced in such an action, 
should not extend, or be hela to have any force or effect, 
beyond the remedy of aliment or separation therein sought. 
Here, also, the power given would be subject to the safe- 
guards already pointed out. 

For the purpose of placing their views upon this clause in 
a tangible form, the Reporters have given an amended 



be apprehended from the exercise of an inferior jurisdiction, I clause, in an Appendix, to which they respectfully refer. 
—namely, first, the option, on the purauer's part, of going! jf these views were sustained, the succeeding Clause 
at once to the superior tribunal ; second, the right of advo- 1 (3) would be rendered useless; while Clause 4 is merely 
cation, by either party, for trial, on a proof bemj allowed : | the complement of Clause 2. 

and, third, the right of advocation, in case of supposed i xhc foUowuig Clauses (5 and 6) appear to contain very 
error in judgment. , , ^ , ^. , , important and beneficial provisions : 

Tli« Reporters can therefore find no sufficient grounds I ^s to clause 6. every professional man must have ex.- 
for the limitation of the proposed jurisdiction to the pal^try pcrienced the injurious effects arishig from the general 



value of £100. Indeed, so far as regards the matter of 
** heritable right," they would look upon any Act passed 
with such a limitation as a mere mockery. There are really 
few or no questions affecting heritable property of which 
it can be said their value is below £100. 



legal rule, that » submission or reference must, to bo 
cHectual, name the referees or arbiters, and oversman or 
umpire. This rule often defeats the intention of paities to 
an actual agreement, where a reference has been made 
without naming the referees, or where those named have 



The same observations may not apply so absolutely to died, declined to act, on become ineligible. The rule is 
ses of RsDCCTiox and Suspsiisiosr, so far as these affect 1 even such that it becomes almost impracticable to avoid 
decrees of other Inferior Courts, or decrees obtained in /oro, i the evil by anticipation. 

and diligence thereon. Such actions of Suspension and Tlio power, here proposed to be given, would obviate 
Reduction can only be suitable to a Supreme Court. But, | much of this ; and it may be noticed, in passing, that tho 
BO for as regards the Reduction of Deeds and Writings, and principle is not altogether novel, as, by the existing Sheriff 
the Suspension of Ilecrees of Registration (on Deeds and Court Act, a remU made of consent, for the ascertaining of 
Bills) the observations ahready made appear to the Rcpor- a„y fact, is held to be a conclusive mode of settling ths 



ters in every respect applicable. There seems to be no 
reason why a Sheriff Court should bo empowered to deal 
with a question under a charter-party, for example, or with 
an action for recovery of goods, as having been iraudulently 
obtaijicd, each involving thousands ot pounds, and yet 
possess no power to suspend a charge upon a Bill alle^d 
to have b^en forged, fraudulently obtained, or given with- 
out value, because the amount happens to exceed £100. 

With respect to questions affecting Marriage and Legiti- 
maq/t — specially excepted under this clause, your Reporters 
have come to the conclusion that there is not any sufficient 
reason why the Sheriffs, as Commissaries, should not 
(under tho safeguards already noticed) have power to deal 
with cases involving these elements, or the elements of 



question. Some verbal amendments may, however, be 
necessary, as shown in the Appendix. 

As to* Clause 6, tho Reporters can see nothing, in the 
nat-41-c of the thing, to render it necessary tiiut an cntailc<l 
proprietor should go tp the Supreme Court before he can 
feu, or lease, half an acre of his estate. 

lliis modification oi the existing nle meets wich tlio 
Reporter*S approval, subject to an amendment suggested in 
the Appendix. 

The question raised by Clause 8 is one of considerable 
delicacy. Very grave reafous mi^ht be urged against an 
arrangement, under which parties from a distance, not 
amenable to the ordinary jurisdiction and control of the 
Shcrifl's, should be permitted to appear and practise in ttieir 



Legal Separation.—aind even with questions of IHvorce, ] courts. Such a permission might also be viewed as a 
arising among those classes of the community who cannot ! violation of the chartered rights of this and similar corpora- 
by possibility obtain redress for the most clamant wrongs, ' tions. But the Faculty will probably not be dii«pobed to 
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ofler any oppotition on the present occttion— at the same 
time, howeTer, entering their protest against such a conces- 
sion being drawn into * precedent. 

Bot * Terbal amendpient is essential, otherwise the 
clanse, as it stands, would eive to Edinburgh Agents unH- 
miUd power to practise in tbe Sheriff Courts, here and else- 
where. For such amendment, see Appendix. 

It will be obserred that tbe Bill is dirided into two 
branches ; and the clauses remaining to be noticed, come 
under the head " Sherirs Small Debt Court." Instead of 
taking them in this order, the Beporters pass on to Clause 
18, the object of which they highly approve. At the same 
time, the proposed change is open to the remark, that it is 
not so much an extension of the jurisdiction of the Sheriff 
Courts, aa an alteration of the existing matrimonial law of 
Scotland. If such a clause were to pass, in a Bill for the 
extension of the jurisdiction of the Sheriff Courts, it would 
produce the Tery remarkable anomaly, of these courts being 
vested with greater powers than the supreme tribanal. It 
is feared this must be a fatal objection to the proposal, as 
now made. 

in any event, such a jurisdiction could only be given un- 
der proper pi ecautions, and it appears to the Beporters that 
the matters embraced in the clause are wholly unsuitable 
for a properly Small Debt Court Indeed, it seems a perver- 
sion of terms to speak of the causes therein referred to —for 
the protection of the property of wives, deserted by their hus- 
bands — as "small debt actions." The very assumption 
upon which the clause proceeds, namely, that the woman so 
situated has acquired, or is in process of acquiring property, 
calling for judicial protection, takes the cases out of such a 
category. This as regards the " value of the cause." 

But, apart from mere value, no man having any exper- 
ience in such matters can maintain that an invesUgation as 
to a wife's being deserted by her husband, so as to entitle 
her to a separate iUUut, snd have her property removed 
from the jjuM mariti of her husband, and diligence of his 
creditors, is suitable for the summary procedure of a Small 
Debt Court — without a record, without solemnity, and con- 
ducted at railway speed. lu point of fact, as the clause 
stands, it amounts to the power of making a permanent 
separation between husband and wife, at least so far as their 
property is concerned, which could only be granted under 
proper safeguards. If such safeguards, for regularity and 
necessary review, are adopted, then the Sheriffs may safely 
deal, not only with cases of "Desertion," but also with 
cases of " Judicial Separation." In consonance with these 
views, the Reporten suggest that this clause, with the 
necessary amendments shown in the Appendix, should be 
placed in the 6nt branch of the Bill, refcrnng to the Sheriff*s 
*' Ordinary Jurisdiction." 

This bnngs the Beporters to Clauses 9 and 10, providing 
for the extension of the proper Small Debt Jurisdiction to 
£25 value. 

After the fullest deliberation, they are clearly and unani- 
mously of opinion, that the proposed extension is not desir- 
able. While acquiescing in the conclusion that, as an un- 
avoidable departure from strict principle, comparatively per- 
fect judicial procedure must be, to some extent, sacrificed to 
the cheap and speedy settlement of minor causes, they 
think, as the result of considerable personal experience, that 
this departure from prindpie has already been carried quite 
farenouch in the direction indicated. They believe that 
frequent nardsliip, injustice, and breach of legal rules occur 
in our purely Small Debt Courts, and that, at the same time, 
no small amount of unnecessarv and absurd litigation is in- 
duced by the facilities aflbrded. It appears to them that, 
while no doubt the primary purpose of courts of law is, 
to settle actual disputes, and ciit'uroe actual obligations; 



ers, they are by no means insensible to existing grievances, 
in tbe shape of delay and expense ; and they have respect- 
fully to suggest otrtain remedias, a]^licable to causes of 
the amount specified, which they think, if fairly worked 
out in practice, would secure, as far as possible, a combina- 
tion of chespness and expedition, with a reasonable security 
for regularity, and correct results. 

For the cfetails of what is thus suggested, referenca is 
made to the Appendix. But it may be explained, generally, 
that the effect of the clauses there ^ven will be (1.) that 
either party, in any case not exceedmg JlU value, immed- 
iately upon the same being called in Court, and a defence 
minuted in writing, may demand that it shall be tried sum- 
Mar%. asin the UmaU Debt Court; (2.) that the Sheriff* 
shall, however, be bound to preserve a note of any question 
of law arising upon the record, or in course of the proof; 
and (3.) that he shall issue a judgment in writing, which 
shall bo final and conclusive, as to all mattcn otjaet, and 
subiect to appeal as regards matters of law only. 

The Beportere feel the utmost confidence that, under 
such an arrangement, the public would find the evils at 
present complained of substantially removed, while, iu 
practice, causes would be satisfactorily disposed oi; and 
uniformity of legal decision secured. 

In deahng witn this matter, the Beporters cannot assume, 
as a matter of fact, that the proposed extenuon of puiely 
summary proceedings has the undivided approval of litigauta 
themselves. As bearing upon this point, it will be recol- 
lected that, bv the existing Sheriff Court Act, it is in the 
power of parties, of consent, to have any cause whatever 
tried in this way, after coming into Court, and yet it i« 
matter of the rarest occurrence to find this power takeu 
advantage of* The inference is obvious. 

It would be out of place to argue or illustrate this quca- 
tion at length, in such a report as the present — but it may 
be proper to notice, just in a sentence, the popular impres- 
sion about the English County Courts, as a supposed prece- 
dent necessarily to be followed. Those who argue so saj 
that these County Courts have been found to bo a great 
boon to our English neighbours— that this is universally 
admitted^and that, consequently, we should at once extend 
our Small Debt jurisdiction, not only to 125, but to X50 value! 

Now, without entering upon any discussion of details, in 
which it might be found that too much has been assumed 
by the advocates of extension, the fallacy lies iu forgetting 
that the County Courts of England were the fint establish- 
ment there of local tribunals, almost iu any shape. Pre- 
viously, every cause, however small in value, had to go to 
Weetmineter BuU, and be disposed of there, or by the Court 
on cireuit — generally with the intervention of a jury. 
Hence, it is easy to believe that the establishing of local 
courts, for causes under I'dO, has indeed been found to b« a 
great public boon to England, without at all admitting that 
these courts are necessarily to bo imitated in Scotland, 
where local courts idready possessing a much more exten- 
sive jurisdiction, have always existed. 

The changes made, seven years ago, in the working of 
our Sheriff Courts, were very large and comprehensive, and 
have been found to be eminently successful, llicse changt^a 
were not only acquiesced in, but vigorously supported, by 
the profession generally, and tliis Faculty iu particular. 
Bot the Beporters do not think the prtjfcssion woud perform 
its duty to the public in supporting, unqualifiedly, the alter- 
ation now proposed. 

The subs diary aauses (15, 16. 17, 18. 19, 20,} the Be- 
portere would propose to strike out entirely. 

The 27th and 28th clauses, providing for appeals to the 
Court of Session, fall to be dealt with m the same councx- 
. ion ; and to these clauses the Beporters unanimously and 
yet, in the constitution of any judiciary a leading object • unhesitatingly object, 
ought to be, not so much to tempt people into law suits, by : They do so, first of all, upon prweiple ; because the power 
facilities and absence of expense, as to deal with the law of | of carrying minor causes, as a matter of course, to the 
a country so as to prevent lata euite, by the clear and uni- ■ Supreme C^urt, would be an evil in itsell So well recog- 



form administration of a defined system. In this view, the 
Beportere cannot help ihinking that opening the doora of 
the pioper Small Debt Courts to pursuers in causes of £25 
value, would be to introduce a process whereby the princi- 
ples and rules of our law would gradually come to be set 



nised is this principle, that, by the existing Sheriff Court 
Act, passed only seven yean ago, all advocations, suspen- 
sions, or other modes of review of judgments in the Sheriff 
Court, in causes under A25, were expressly excluded. The 
present proposal seems very like an attempt, by a mere aide 



aside for the arbitrary notions, or caprices, and often the wind, to accomplish the object of superseding the principal 
mere convenience, of individual judges. i Sheriffs entirely; and, whatever mav be said upon that subject. 

But, while such is the opinion entertained by the Beport- it is by far too large a question to be disposed of in this way. 
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The Beporters object to these clauses, secondlj, on poe- 
tical grounds. It must be obvious to every one acqusinted 
with business, that the proposed machinery for obtainiuff a 
review of judgments in tlie Small Debt Court, by the Su- 
preme Court sitting in Edinburgh, would never work. 
Where parties conducted their own causes, it is out of the 
question to suppose that thev would agree upon a " Case *' 
lor the Appeal Court ; and the very nature of snob a Court 
almost necessarily assumes the absence of Pktwurators. To 
give to the Sherin who decided the cause power to settle 
the appeal case, at his own hand, would, taking the fairest 
estimate of judicial human nature, be anything but satis- 
factory. And then, what would be the valoe of judgments 
pronounced by the Court of Appeal without a hearing f 
The very conception of a Court of Appeal is that of a tri- 
bunal where new or difficult points shall be thoroogbly 
sifted, and deliberately and autnoritatively settled ; and to 
suppose the absence of discussion, is at once to destroy the 
very basis on which such Courts rest. Besides all this, it 
is utterly impossible that such a system of appeals could be 
carried out without the intervention of local agents, £din- 
bui^rh agents, and more or less of the usual machinery ; 
while, so fiir as the Beporters can see, nothing is contem- 
plated, in this BiU, beyond the transmission of an " appeal 
case " hy pott^ to the president of tlie First or Second Divi- 
sion of the Court of Seissiou ; and, in case of necessity, (how 
to be ascertained does not appear,} the transmission, in like 
manner, of a post office oraer for two guineas, as "one 
Cuunsers fee," which " may be allowed as expenses in the 



When dealing with the subject of Appeals, the Beporters 
bave to call the attention of this Faculty to a suggestion, 
mooted several years ag[o, regarding the mode of disposing 
ofAppeait, by the Sheriffs themselves^ 

It was suggested that, in place of such Appeals being 
brought before a single Sheriff, sitting in his particular 
county, or having the process transmitted to him at Edin- 
baigfa. Appeal Courts should be constituted, by bringing 
the Sheriffs of three adjoining counties together, periodically, 
as in the case of the Appeal JfegUtration Oewrte. With 
regard to Glasgow and Edinburgh, where there is a resident 
Sheriff, and two or more Substitutes, it was suggested that 
the Appeal Court should consist of the Sheriff, as President, 
along with two of the Substitutes. Under such an arrange- 
ment, it was argued, the popular objection against one 
Sheriff reviewing tlie judgments of another, would bo < jy^jQ n p,.^yjj^^ 



express any particular opinion. The changes may not be 
very essential, but they are not objectionaUe. 

In conclueion, the Beporters would suggest that a petition 
embodying, in a general way, the views adopted bv the 
Faculty, should be presented, before the secona reading of 
the Bill ; that communications should be opened with the 
promoters of the Bill, and such other members of the 



nouse as would likely be disposed to take an active part i 

* * areJorenc 



bringing these views'under its notice ; and that a reference 
of the Bill, which is still in a very crude state, to a Select 
Committee should be suggested. 



All wAicA ie humUjf reported hy 
WILLIAM BtTBNS, 



Qhugow, 8M April, 1861. 

At a Gbvbbal Mssmro of the Mtmrnas of Facultt. 
ANDBEW BANNATYNE; Esquixb, Deam of Facdltt, in 
the Chair. 
The foregoing Beport of the Committee was laid before 
the Meeting and considered, and unanimously adopted. It 
was also directed to be printed, and copies to be sent to the 
promoters of the Bill and the other Membcons of Parliament 
for Scotland. 

(Signed) ANDw. BANNATYNE, Dearu 



APPENDIX. 



PBOPOSED A1IENDHEKT8 ON SHEBIFF COURT BILL. 



1. T^tle^Strike out the words "ordinary and small debt." 
Preamble, lines 9 and 10— Strike out these words, "ordinary 
and small debt." 

2. Clause 1, page 1, line 15— Strike out the words % 
"Twenty-sixth** and "Twenty-eighth,** and the letter "s" 
in the word " Sections.'* 

3. Clause 2, pa^ 2, lines 4, 5, 6, 7— Strike out the words 
ine 4, to "expenses ** line 7, inclusive, and 



. [Hi such authoritative decisions obtained as , 3„i,j,titute the following woX "provided that nothing 
jc^ prove satisfactory, in the majonty of cases without herein conUined shall erSpower any sLriff Court to suspcncl; 

further review. The subject was again renewed at the late • ■^...•^ . ^.' 

sitting of the Social Science Association, and appears to the 
Beporters to be worthy of the support of this Faculty. 



The chief practical objection, formerly urged, was rested 
upon the supposed difficulty and expense that would 
attend the getting up of cases, when elaborate records, 
evidence, and documents, required to be put in shape for 
the three judges. That objection was not of much weight 
where the question under appeal embraced merely some 
point of law ; and it occurs to the Beporters that the pro- 
posed arrangement, under which causes of i25 value 
would be tried in a summary form, with finality of judg- 
ment as regards the facts, and Appeals with reference to 
law only, would afford an opportunity of fairly testing the 
constitution of such an Appeal Court. 

It is not unworthy of notice, also, that before Appeal 
Courts to constituted, sitting periodically for the decision of 
purely leffol questions, there might be such an occasional 
attendance of counsel from the supreme bar, and of the 
press, as woald tend greatly to the improvement of the 
entire system of local judicature. 

The Beporters have not thought it necessary to suggest 
any actual clauses as to this matter, because it involves 
such re-arrangements connected with the judicial staff, as 
oonld only be carried out effectually by, or with concurrence 
of Government, through the Lord Advocate. 

With regard to the clauses affecting questions between 
Parochial iioards and Paupers, the Beporters understand 
that these Boards are satisfied with the proposed changes, 
and are therefore not inclined to suggest anything on this 
subject ; and, as to the clauses affecting mere matters of 
form \7i to 26, and 20.) it is not thought necessary- to 



reduce, or otherwise interrupt, the execution of any judg- 
ment or decree issuing from any other Court whatever, or 
any decree in foro issued bv such Sheriff Court itself; and 
that, in questions affecting Marriage, Separation, or Legiti- 
macy, the effect of any proceedings or judgment to be pro- 
nounced by any Sheriff Court shall be limited to tho 
recovery of aliment, by wives and children, or the judicial 
separation of husband and wife, a menta et thoro^ and shall 
have no other or greater effect whatever; unless in so far as 
herein after specially enacted.'* 

4. Clause 5, page 2, line 33— Strike out tho words " the 
Sheriff shall be empowered.*' 

5. Same clause, line 34 — After the word " deed '* insert the 
words "tho parties shall have authurised the Sheriff or 
Sheriffs of any County or Counties." 

6. Same clause, Hue 35 — after the word "arbiter** insert 
" or joint arbiters.** 

7. Clause 7, page 3, lines 13 and 15 — Strike out the words 
" and shall be found bv special Interlocutor before the lapse 
of the next three months. 

8. Clause 8, page 3, line 21— After the word " Session,'* 
insert the word " only." 

9. Clauses and 10, pages 3 and 4— Strike out the title 
" Sheriff Small debt Court.*' and strike out these clauses, 
entirely, substituting therefor the fullowiog : — 

" 1. Wherever the Sheriff shall 6nd it necessary to allow 
a proof in any case, and the parties, or cither of them, 
shall represent that such proof will consist, wholly or 
partly, of writings or documents, not within their own 
power or control, the Sheriff shall, if so required, either 
fix a diet for the special purpose of the recovery of such 
writings and documents, before himself, or grant com- 
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misflion for that pnrpoie, to be reported at inch time 
aa may appear to aim to be desirable, before proceeding 
to the eiamination of witnesses in the caase." 

"2. In all ciWI causes raised in the Ordinary Court, not 
exceeding the ralue of £25^ at the date of the institu- 
tion of toe action, competent before the Sheriff, the 
rsooid shall be made up and closed upon a summons or 
petition, and minute of defence, as prorided for by 
Sections 1 and 3 of the Second recited Act, and 
thereafter either the parties shall be entitled to lodge 
a minute in process, signed by himself or his procurator, 
setting forth his desire that the cause should be tried 
summarily, and the Sheriff shall thereupon hear, try, 
and determine such action, in manner provided for by 
the 12th section of the said Second recited Act : Pro- 
vided that he shall, where required by either party, 
make a written note of any question of law arising 
upon tlie Record, or any objections to the admissibility 
of witnesses or evidence, and of the nature of the evidence 
objected to, and such notes shall form part of the pro- 
ceedings in the cause; and it shall be competent, on an 
appeal against the final Interlocutor, as after provided, 
for the Sheriff to review and alter, in whole or in part, 
the deliverances on such objections, and dispose of 
or remit the cause to the Sheriff-Substitute, as may be 
necessarv." 

'* 8. In such cases, no appeal shall be competent from the 
Slieriff-Substitute to the Sheriff, until the final decision 
of the cause, as after provided." 

''4. The Sheriff-Substitute shall, indisposing of the cause, 
distinctly specify in his luterlocutor all the facts 
material to the cause which he finds established, and 
express how far his judgment proceeds on the matter of 
fact so found, or on matter of law, and the several points 
of law, which he means to decide, and the judgment on 
the cause thus pronounced shall be subject to appeal to 
the Sheriff, in so far only as the same depends on, or is 
affected by, matter of law, but shall, in so far as relates 
to the facts, bo held to have the force and effect of a 
special verdict of a jury, finally and conclusively fixing 
the facts." 

10. Clause 13, page 4, line 31— Strike out the word " first" 
and insert the wonl "second." Also delete reference to 
Schedule which may be dispensed. 

1 1. Same cUuse, lino 32— After the word " which " insert 
the words "since such desertion," and lino 33, sti'ike out the 
words "after such desertion." 

12. Same clause, line 35— After the word " application " 
insert the words "by service thereof upon the hus- 
band or." 

13. Same clause, page 5, lino 9— Strike out the words 
following "thereof;'* and line 10, strike out the word 
''whereupon," and insert "whereupon the Sheriff shall cause 
notice of such application to bo made to the wife, in such 
way and manner as he shall direct, upon an inducite of not 
less than six days and." 

14. Clauses 16, 17, 18, 19, and 20, pages 5, 6, and 7-- 
Strike out these clauses entirely. 

15. Clauses 27 and 28, page 8.— Strike out these clauses 
entirely. 



A BILL TO ENLARGE THE SHERIFFS ORDINARY 
AND SMALL DEBT JURISDICTION, AND TO 
FACILITATE AND AMEND THE PROCEDURE 
IN THE SHERIFF COURTS IN SCOTLAND. 

Whebbas an Act' was passed in the First Year of the Reign 
of Her present Miyesty. intituled "An Act for the more 
"effectual Recovery of Small Debts in the Sheriff Courts, 
" and for regulating the E'«tablishment of Circuit Courts for 
*' the Trial of Small DebtCsusM by the Sheriff in Scotland," 
and another Aet was passed in the Sesiiion of Parliament 
held in the Sixteenth and Seventeenth Years of the Reign 
of Her present Majesty, intituled "An Act to fueiUtate 
"Procedure in the Sheriff CourU, in Scotland ;** And 
whereas it is expedient to enlarge the Sheriffs Ordinary and 
Small Debt Jurisdiction, and otherwise to amend the said 
Acts : Be it therefore enacted bj the Queen's most Excellent 



Miyesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Par- 
liament assttmbled, and by the Aatbority of the sama, as 

fallows Imm 

1. The Fifleenth, Twenty-sixth, and Twentj-eighth Sec- 
tions of the last-recited Act are repealed. 

d. It shall be oompeteot to raise and try in the SherilTs 
Ordinary Court any Civil Question, inelnding Questions of 
heritable Right or Title, and to proceed in the said Court bj 
Redaction, buspension. Declarator, and Adjudieaiion, or any 
of them ; provided that such Question shall not afR?et 
Marriage or fjegitimaey, ond that tue Subject Matter thereof 
shall not exceed the Value of One hundred Poinid*, exeiasivs 
of expenses; provided also, that nothing herein contained 
shall be held to limit or affect the Sheriff's Jurisdiction in 
any Cause or Question whioh may at present be oompeteniiy 
tried before him. 

3. Where it shall be set forth by a Minute Pigned hj the 
Pursuer or his Procurator, upon the SummouKor origiuol 
Petition, that the Pursuer offers to accept One hundred 
Poundi, besides Expenses, in lieu of tlie Matters eonclhded 
for in the Aetion, and where a Copj of sueh Minute shall be 
served on the Defi'nder along with the Summons, such 
Minute sbali, for the Purposes of this Act, be conclu-i\ie 
Evidence tbat the Subject MaUer of the Action doen not 
exceed the Value of One hundred Pounde, exdu&ive of 
Expenses ; and after the Summons or Petition shall have 
been so exeeuted the Defender shall be entitled if he thinks 
fit, at any time before the Decree shall be extracted, to 
satisfy and be discharyred from the whole Conclusions of the 
Action, except as to Expenses, by paying tlM Pursuer, or 
consigning for him with the Sheriff Clerk, the Sum of One 
hmndred Powndt, with Interest at Five per Cent, per Annum 
from the Date of the Summons ; and the Pursuer's Receipt 
for such Payment, or tlie Sheriff Clerk's Reoeipt for snch 
Consignation, shall operate as a Ratification by the Pursuer of 
anj Writ or Proceeding sought to be suspended or reduced 
in such Action. 

i. On Decrees of Adjudication pronounced by the Sheriff 
under the Authority or this Aet, the Abbreviate shall be i^. 
corded, and the Pnrsner's Title may be completed, in the 
same Manner and to the like Effects, as if the Decree were 
pronounced by the Court of Session. 

G. Where the Sheriff shall be empotrered by any Lease* 
Submission, Devolution, Agreement, or other Deed, to 
nominate a Surveyor, Inspector, Valuator, Arbiter, or Overs. 
man, for ony purpose specified in such Deed, he shall hfive 
power to make such Nomination, on summary Petitiou by 
the Parties, or either of them; and the Person so nomina- 
ted shall have the same Powera as if he hod been nominat«^d 
in and by the Deed itself, and the Nomination may be 
endorsed on tho Deed ; provided that Notice shall be given 
to ail the Parties to tho Deed wUo do not join in such 
Application, or to their lawful Representatives, before sach 
Nomination is made. 

G. Tho Powers to grant Fi-us or long Leawa conferred on 
Heiis of Entail by the AcU Eloven and Twelve Victoria^ 
Chapter Tbirty.six, and Sixteen and Seventeen Victoria. 
Chapter Ninety.four, muy, in any Cane in whioh sueh Fen or 
Lease does not include more tlian One Acre^ be exercised, 
and the necessary Feu Charters or other Fen Rights, or 
Tacks or Leases, may be made at Sight or with Approval of 
I the Sheriff within whose Rounds the Lnnds lye; and sueh 
Decls so made shall be as effectual as if the same had been 
made at Sight or witli Approval of the Court specified in the 
said Acts. 

7. Wbere, aft'^r Notice of Defence has been given, no 
Procee«Jioffs shall have been taken in any Cause during any 
i Period of Tliree Months, it shall not be competent thereafter 
to reoovei in tlie Cause any Part of the previous Expenses, 
unless it Shall be shown to the Sheriff, and bhall be found 
by special Interlocutor, before the Lapse of the next 7 hrte 
Months, that the Delay arose from necessary or exeasable 
Causes. 

b. It shall be lawful for all Agents duly qualified to i 
practise before the Court of Session to practise as Agents in i 
ail Sheriff Courts, in so fSiur as relates to any Action nixed in | 
the Sheriff Court undur this Act, which might heretofora ' 
have been competently raised in the Court of Session; i 
\ Provided that they shall not be entitled to Payment of any 
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Other or higher Fees than those legaUy exigible bj other 
Agents before the Sheriff Courts. 

SHKBIFFS SMALL DXBT OOUBT. 

9. The ProTislons of the flrst>reeited Act, ss amended bj 
the fleoond.reeiled Aot, shall extend to all Citil Applieadona, 
AetioBs, or Proceedings, inelnding Proseentions for statutory 
Penalties wherein the I>ebt, Demand, Penalty, or Matter in 
question or the Fund in medio shall not exceed the Yalne 
of Typenty.Jive Potnub, exclnsive of Expenses and Fees of 
Kxtraet; and the ilrst-recited Act shall be read and construed 
aa if tho Words <* Twentffjite Fawub" were snbatituted for 
the Words "Eight Poand Six Shillings and Eightpence" 
vbereyer these latter Words oecnr therein; and the Pro* 
Tisions of the first-redted Aet* as amended by this Act, shall 
extend to all Aetionsand Proeeedings which may competently 
be tri«d under this Act in the Small Debt Court. 

10. The Proffisions of the ilrst-reeited Act for the summaiy 
Trial and Determination of Sequestrations for Bent, where 
the Rent or Balance of Bent does not exceed the Sum of 
Kight Pounds Six Shillings and Eightpence (and which 
Provisions are made applicable hf this Act to Sequestrations 
for Bent where the Bent or Balance of Bent does not exceed 
the Sum of Twentu-fvt Pounda), are declared to extend and 
the same are hereby extended to Sequestrations applied for 
enrrenta termino or in Security. 

11. Where any poor Person shall complain to the Sheriil 
of the Beftiaal of Belief by any Inspector of the Poor or 
Psrochinl Board, it shall be competent to the Sheriff, if he 
thinks fit, after ordering Notice to the Inspector of the Poor 
in the Manner presently in use, and after making any Order 
as to Interm Belief which he may judge necessary, to remit 
the Cose to any of his Small Debt Courts, there to be sum. 
manly tried and decided. 

12. All Questions between or among Parochial Boards in 
regard to Relief afforded or to be afforded to poor Persons, 
BhaJl (exeept as herein.after provided) be raised, heard and 
determined in the Small Debt Court, although the Value of 
tnch Question should exceed Twenty-Jive Potmde, or the 
Demand should be in whole or in part uoaseertained or 
proRpeetive; Provided that when any Parochial Board shall 
bj special Resolution determine that it is expedient in any 
partienlar Case to prosecute in any other Court, it shall be 
favfiil to do so in the same Manner as before the passing of 
this Act ; Provided also that any Parochial Board which shall 
be summoned to the Smsll Debt Court in any such Case, 
may in like Manner resolve by special Minute that the Case 
ought to be tried in the Sheriffs Ordinary Court, and if 
sach Besolotion or a certified Copy thereof, shall be pro- 
duced to the Sheriff on the first calling of the Cause in the 
Small Debt Court, he shall give effect to the Resolution, 
snd shall order the Pleadings to be reduced to Writing, io 
manner and to the Effect provided in the Fuurteenth Section 
of the fir8t.reciied Act. 

13. A Wife de«ertod by her Ilasband may at any Time 
alter such Desertion apply to the Sheriff sitting under the 
Provisions of the first-recited Act, in the Form Schedule ( A.) 
hereto snnexed, for an Order to protect any Moveable Pro. 
perty which she has acquired or may acquire by her own 
Industry after such Desertion, against her Husband or his 
Creditors, or any person claiming in or through him ; and 
the Sheriff may order Notice to be given of such Applicatiop, 
by Advertisement or otherwise, as be may think fit; and if 
the Fact of such Desertion, and that the same was without 
reasonable Cause, shall be proved to the Sheriff's Sati^faction, 
after hearing uny Party who may appear to oppose the 
Application, he may make and give to the Wife an Order, in 
tlie Form Schedule (B.) hereto annexed, protecting such 
lYoperty from her Husband and all Creditors or Persons 
elaiming in or through him, and so long as such Order 
remains undischarged such Property shall belong to her to 
the Excluaion of her Husband's jus mariti. Right of 
Administration, and every other right, and she shall be 
entitled to act and transact, and to sue and be sued, in her 
o«'o Kama alone, and on her own Responsibility, aa if she 
were an unmarried Woman : l^rovided that it shall be lawful 
for the Husband, or any Creditor or other Person claiming 
in or through him, who may not have been heard before 
such Order was made, to apply to the Court by which stucb 
Order was made for the Discharge thereof, giving Six Days' 



Notice of snob Application to the Wife, whereupon the 
Sheriff shall hear the Partiea or such of them as compear, 
and shall confirm or diacharge the said Order as he shall 
think fit, and with or without Expenses; and all Moveable 
Property held by any married Woman who ahall have 
obtained such Order shall be presumed to have been 
obtained by her own Indnstiy until the contrary shall be 
shown : Provided also, that such Order rhall not affect any 
Property to which before the Date of the Order any Creditor 
shall have completed a Right by Poinding and Sale, or by 
Arrestment followed by a Decree of Forthcoming, or any 
Assignee of the Husband by valid assignation completed in 
due Form of Law. 

14. Whereas by the Act Eight and Nine Victoria, Chapter 
Eighty-thrae, the Education of Children, who are themselves, 
or whose ParenU are Otgecis of Parochial Relief; maj be 
provided for out of the Poor Rates, but such Education is 
f^quently neglected, for which no adequate Remedy has 
been provided : Be it enacted. That any Three or more Bate- 

Kyera in a Parish msy complain to the Sheriff in his Small 
)bt Court that any such Child in such Parish is not in ordi- 
nary Attendance at any School, and may summon the 
Ins^ctor of Poor, to answer to such Complaint, which may 
be in the Form Schedule (G.) to this Act annexed; and if 
the Sheriff on Inquiry shall be satisfied that the Complaint 
is well fouaded, he shall make such Or ler for securing, at 
the Expense of the Parish, the due and proper Education 
of the Child, as he shall think fit; and such Order shall bo 
final and binding on the Inspector and Parochial Board. 

15. Where the Demand or Matter in queation ahall not be 
of any definite or ascertained pecuniaiy Value, the Pursuer 
may in his Summons estimate the aame at such Sum as he 
shidi think fit, which for the Purposes of the first-recited 
Act and this Act shall be taken as the true Value : Provided, 
that after the Summons shall have been executed the 
Pursuer shall not be entitled to retract such Valuation ; and 
the Defender shall be entitled, at any Time before Decree 
shall be issued, to satisfy the whole Demand contained in 
the Summons, except as to Expenses, by paying to the 
Pursuer, or consigning for him with the Sheriff Clerk the 
Amount of such Valuation, with Interest thex«on from the 
Date of the Summons. 

16. Any Civil Action or Proceeding (except Questions 
affecting Marriage or Legitimacy), which might be brought 
in the Ordinary Sheriff Court or in the Court of Session, 
may be tried in any Sheriff Small Debt Court, if both 
Parties sbali agree, by a Memorandum signed t^ them or 
their respective Procui-ators, that such bmall Debt Court, 
to be named in such Memorandum, shall have Power to try 
such Action or Proceeding ; and the Parties shall have the 
like Appeals and Remedies as are provided by this Act. 

17. In all Cases to be tried and determined in the Small 
Debt Court, in which, the Debt, Demand, Penalty or 
Matter in question shall not be under the Value of Eight 
Poundi Six Shillingt and Eightpence, it shall be competent 
for the Parties to appear by Procurators duly anthorisod 
to practise bffure the Sheriff; and where the Sheriff shall 
see cause, on Grounds stated in open Court, to allow the 
Appearance of Procurators in Cases of lower Value, it shall 
be soflacient to enter in the Book of Causes the Names of 
the Procurators so appeariog without specifying that such 
Leave was given, or adding the Cause thereof. 

18. Where the Pursuer intends to appear by Procurator 
the Name of his Procurator shall be iudorsed on the Copy 
of the Summons served on the Defender, and where no 
such Indorsation is made and the Defender intends to 
appear by Procurator, be Fhall, Three dear Days before the 
Day of Appearance, give Notice in Writing of snch Intention 
and of tho Name of his Procurator, by prepaid Post Letter 
to the Address of the Pursuer or Pursuers, as such Address 
is set forth in the Summons, reserving to the Sheriff to 
allow of such Agency, although such Notices may not have 
been given on either Side, on his being satisfied that no 
undue Advantage shall be obtained thereby. 

10. A Procurator conducting any Case in the Small Debt 
Court may be allowed as Expenses in the Case, if the 
Sheriff sees fit (until further Rules shall be made as to Fees 
in manner herein-after provided), One ShUUng and Sixpence 
for ( ach Pound or Fraction of a Pound on the Amount or 
Value of the Demand sued for; and a Procurator who shall 
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mtke ftod complete ra Appetl ftom the Small Debt Goait 
ia the Form beraia-after permitted maj be allowed aa Ex- 
penaea io the Caae (until farther Ralaa ahall be made aa 
aforeiaid), the aame Fee in respect thereof aa iaheraia- 
belore allowed for eondaeting the Caae bctfiure the Sheiift 

90. Caaaea allowed nnder thia Act to be tried in the 
Small Debt Conrt, although the Yaloe or Amoant aboold 
be nnaaeertained or proHpective, shall for the Pnrpoee 
of regulating the Feee pajable under ibis Act be taken to 
be of the Yalne of Twentg/bn Pornidu 

31. The SheriiT on the Sitting of each Small Debt Oonrt 
shall first dispose of all the Gaaaea in which there in no 
Contestation, and shall thereafter proceed to diapoee of 
each contested Case in the Order of the BoU, whidi ahall 
not be departed from nnleaa on Beaaona pablioiy stated 
and anatained in open Court 

23, Each Sheriff shall make np and c«nse to be published 
a Scale of pajrmenta to be allowed to Witneaaea according 
to the Diatancca and Coats of traTdllDg and the Loaa of 
Wagca b^ their Attendance, and which shall be printed 
and Copiea kept pnblidy posted in the Court Boom and 
Clerk's Office, or on the public Doors thereof^ and anch 
Scale shall be atricUj folk>wed in taxing CoaU in all 
Decrees, zeseiring to the SheriiT to increase or diminish 
these Bates in anj Caae for Beasons stated and sustained 
in open Court. 

23. It shall be competent for the Sheriff* aft any Time 
before Jndgroeot is giten to amend in open Court anj Sum- 
mons or Coonter-elaim in any Matter not involving a aub- 
stantial Change of the Oronnds of Action or of the Counter. 
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oouKT or nasioir to siouLAra rsAcncB ahd fcbs 

nr 8HSBIFF8 OBDINAKT AlTD SMALL DBBT OOUftT.'. 

SO. It shall be competent to the Court of Session, and 
they are hereby anthoriaed and required from Time to 
Time to paaa anch Acta of Sederunt aa to them ahall aeem 
expedient for regulating the Practice and Forma of Pre 
eedure in the Sheriff's Ordinary and Small Debt Courts, 
and as to the Fcea of Procuratora pnictiaing therein, and 
aa to Appeala therefrom, and as to all other Matten re. 
qniaita for carrying out the Purpoeea of thia Act: Provided 
always, that a Draft vi any propoaed Act of Sederunt ahall 
be publiahed for at least Two Montha before aneh Act ahall 
be passed, and that aqy Sheriff or any Body of Procorstors 
er any Body Corporate or PnbUo Body may apply to the 
Govt to be heard thersoo. 

OOMMSirOBlfBMT AHD OOVITBUCTION OF ACT. 

80. This Act shall commence and take effect on and 
after the Fini Day tif Oetobtr Oju tkomumd «f kl kmndnd 

81. In conatruing thia Act, the Word *' SheriiT'' Phall 
extend to and include Sheriff Substitute, and the Word4 
"Small Debt Court" shall mean the Court held under the 
first-recited Act, as extended by thia Act. 



24. It shall be competent for the Sheriff to order Notice 
to be given to Third Parties that they may appear for their 
Interest, with the rame Eff* ct and Certification as follows 
on citation on incidental Diligence in the Sheriff's Ordinary 
Court. 

20. Where Extract ia superFeded until Arreetments are 
removed or aome other Act done or consent obtained, the 
Decree or Extract shall not be issued until Ten Dsys after 
Notice ha« been given by the SheriiT Clerk that the Con- 
dition has been purged, which Notice shall be given by 
Poat letter addressed to the Party againat whom anch 
Decree or Extract ia directed. 

90. Unless the Charge on a Decree in Absence shall have 
been executed personally on the Person charged, he ahall 
not be forecloard from opening np such Decree by the 
Lapae of Thne Months from the Date of such Charge. 

27. In any Case which shall be decided in the Small 
Debt Court, either Party may by wiitten Notice lodged with 
the Sheriff Clerk, within Ten Days alter the SherilTs 
final Judgment appeal to eiiher of the Dirisiona of the 
Court of Session agsinst the Sberifi^s Determination in 
Point of Law, or on the Admisaion or Bejection of Eridence, 
or on the Ground of Incompetency, or of Corruption, 
Malice, or Oppression on the Psrt of the Judge ; prorided 
tbat the Appellant, within the Time above Hmited, aba! I 
find sufficient Csution to the Satisfaction of the Sheriff 
Clerk to fulfil the Sheriifs Decree in so far as the same 
ahall be sustained, and for such additional Expenses as 
may be awarded by the Court of Appeal, or by the Sheriff 
on Remit from the Court of Appeal; provided also, that 
in Cases in wbieh the Debt, Demand Penalty, or Matter 
in question shall be of lower Value than Twelve Pound*, no 
Appeal shall be cumpetent without Leave of the Sheriff. 

38. The Appeal shall be tried upon a Caae to be agreed 
on by the Parties or their Procuratora, who shall sign it ; 
and if they cannot agree, the Sheriff who decided the Cause 
shall settle the Case and aign it; and the Appeal shall be 
determined summarily by the Court of Appeal without 
farther Hearing, unless buch Court shall order the same 
for special CauM; and where such Hearing shall be ordered. 
One Counsel's Fee not exceeding Two Ouhuae msy be 
allowed as Expenses in the Action; and the Court of 
Appeal msy affirm, alter, or reverse the SheriiTs Decree, 
or remit to the Sheriff with Instructions, and the Judgment 
of the Court of Appeal ahall be final. 



SCHEDULES BEFERRED TO IN THIS ACT. 



(A.) 

Sheriff's Small Debt Court; Shire of 
A^. lde$ign ker] retiding at within thia Sheriff, 

dom, Complainer, Vsife of CJ). [destpn ftim], offers to prove 
to the SheriiTs Satiafaction that ahe was deaerted by h«*r 
Huaband on or about ItUUs the lyaW] without reaaonable 
Cause, and craves an Order protecting her Moveable Pro. 
perty acquired and to be acquired hj her own Indnatry 
since the above Date, from her Husband and all Cradiiora 
or Persons claiming in or through him ; and she praya to 
be heard thereupon in the Conn at on the 

{To be eigmd fry the Compkuner or a Proewrator for her,) 



aCOEDULB (D.) 
TO BE ATTACnSO TO TBB VOBM 8CHBDIII.B (A.) 

IPUxe and Dale.] Th<^ Sheriff having heard the Com. 
plainer and examined the Witnesses adduced by her, aiid 
tieing satisfii'd of the Truth of the Statement made in h«.r 
Complaint, granta her an Order of Proieotioo aa eraved. 
{To be §ign€d 6y the Sherig.) 



aCBEDULB (C) 

Sheriff's Small Debt Court; Shire of 
A.B,, CD., and AIJi*. [denpn them}, Batepayera in the 

Parish of Complainei-«. 

CD., Inspector of Poor in that Parish, Defender. 
Coroplainers state that E,F., ideeign him], who is 
Tears of Age or thereby, is himself an Otyect {or his Parenta 
are Okyecu] of Parochial Belief, that he rcaidee in BMid 
Parish, and that he is not in ordinaiy Attendance at any 
SohooL 

And the Sheriff granta Warrant to summon the Defender 
and the said Ji»F, to appear before him in hia Conn a& 

on the Day of at o'Clocfc, to be heard 

thereon. 



[date.] 



{To be eigned bg SAer^ Clerk.) 
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STIPENDIABT MAGISTRATE S^C(nUuw4dJ 



His habitB of mind Mid thought are formed upon 
the droomBtances whidh ha^e lieen ooourring in hii 
own oirole of frienda and aoquaintanoes, and are de- 
pendent to a large extent upon his religious belief, 
his Tieirs with regard to social questions, the blass 
of Booietj from whioh he has originally sprung, and 
upon a thousand other things which may tend to 
warp tike judgment. In the case of a Stipendiary 
Ifagiatrata on tiie other hand, his professional 
tainisg and his subsequent experience oonsists to a 
laige extent of enquiries and investigations into 
qoestions of social and public life^ and implies an 
soqnaintaace with the most approred canons of 
ondenoeu Perfect independence and high integrity 
are likewise qualities more likely to be found in a 
Stipendiary than a Citizen Magistrate. The former 
holding his office permanently, and not at the pleasure 
of any one, may pursue whatever course he finds 
most consistent with public justice without the fear 
of external annoyance. No foction need oyeroome 
him, no mistaken seal in the cause of social reform 
need affect his conduct in the slightest degree; he 
holds on the eren tenor of his way without being sub* 
jeoted to private intimidation on the one hand, or the 
terrors of popular clamour on the other. There is 
no clique can dictate to him, and he has not the 
constant dread before his eyes that the rough and 
unscmpuloos tactics of electioneering times will 
be used with a view to terrify him into acquiescence 
with party or popular views. It has been laid down 
as an axiom by all the best writers on the consti- 
tntion of our courts^ and among these Lord Broug- 
ham, in his recent work on the British Constitu- 
tion, thai the system of electing Judges for a short 
period and by popular voice is esBentially bad. A 



Judge ought to hold his office independent of all 
these, and the reason is obvious that the very 
occasions on which he has most need to exercise his 
high prerogative may be the occasion of all others 
on which he fears the power and influence of those 
whoee opinions and conduct his sense of datj con- 
demns. A Judge's duty is not to expound popular 
sentiment, or to interpret and give effect to the 
desires of a feotion. His duty is to administer the 
law, however powerfuWto give efieet rigidly to the 
commands of the Legislature. Besides the objec- 
tion we have already urged on the score that the 
Judge should be independent of all this, there is 
another objection of a somewhat cognate species 
arising firom the feot that a Judge who is himself 
originally elected by the popular voice may contnust 
prejudices most injurious to the interests of the 
parties who have occssion to become subject to his 
jurisdiction. Lord Brougham, in the work we 
have already referred to, gives an instance of this 
in regard to the American laws. A Judge in 
America may be a Member of Congrm, and threats 
have been used in that countiy in the course of 
electioneering battles to the effect that, if the elec* 
tors did not support the candidate who happened 
also to be a Judge, that the occasion might ere long 
arrive when the Judge would have the opportunity 
of squaring accounts. Now, although we know that 
a Magistrate of the City of Olsagow can enjoy very 
few opportunities of acting on this principle, yet 
the case is not impossible. We know, for example, 
that the interest of the Licensed Victuallers in this 
city is a somewhat extensive one. Take, then, the 
case of a spirit-dealer being brought up chaiiged 
with a breach of certificate, and that the Magistrate 
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who is to try the oaae ia a man whose election to the 
office of Town Coonoiilor the party chaiged has 
eagerly opposed, Is it likely that the party charged 
will, nnder saoh circumstances, receive an impartial 
trial. It is just possible he may, but the probabili- 
ties are all on the other side. This is not as it 
should be. A Judge should not only be indepen- 
dent of those subject to his jurisdiction, but they 
also should be independent of his prejudices and 
dislikes. 

But while we are arguing in this way from prin- 
dple, how does the case present itself in regard to 
results of the present system t Do the jud^ents 
of our Citizen Bliagistrates afford satiifiMtion, or do 
they not ? We venture very confidently to aoeert 
that they do not Two cases out of many we will 
cite. While one of our ICsgistrates was recently 
presiding in the Police Courts a man was charged 
with the crime of beating his wi&. The panel 
pleaded not guilty, but proof was led, and the 
worthy Magistrate thus addressed the prisoner^ 
** Ton are proved to have thrashed your puir wife; 
but you have a sma' fiimily. Noo, whether will I 
gi'e you a reprimand or send you to jul ? ** *' Oh, 
yer honour, I'll tak' the reprimand." The prisoner 
was accordingly reprimanded. On another occasion 
we heard of a spirit dealer charged with knowingly 
harbouriug prostitutes. It was proved beyond a 
doubt that the panel had not been in his premises 
when the offence charged was committed, and that 
the shop had been left under the care of a young 
lad, who was a stranger, and who swore that he did 
not know that the parties, to whom certain small 
quantities of drink had been sold, during the regu- 
lar bunness hours, were prostitutes. The Magistrate 
convicted the absent party on the ground that he 
had no right to leave his premises in charge of so 
young a lad. Now the offence charged was not that 
d leaving the premises in charge of a youth, but 
fcMT knounngly harbouring prostitutes. But such 
cases are occurring every day, and so long as the 
present system continues, the same results will 
arise. 

But a strong argument against Citizen Magistrates 
is to be found in the decline, in fiict, the absolute 
discontinuance, of the civil business of the Buxgh 
Courts. When litigants, who have personal interests 
involved, wish to have these settled, they appeal 
to a tribunal presided over by a Stipendiary Mi^s- 
trate, and not a Citizen. If the public then, in their 
own personal concerns, resort to the arbitrament 
of an educated and professional Judge, is it not 
equally fieiir that those who are to be compulsorily 



arraigned at the bar of a Police Court, to have 
questions involviog perhaps their fidr name and 
reputation, which is of much greater consequence 
than any mere question of money, determined, should 
have the advantage of a tribunal equally fiur and 
equally satisfiMtory. 



THE ENGLISH LAW OF DOMICIL. 

Bt Outbb SnPBBV Boubd, Kbq., of Linooln*s-Inn, 
BarriBter-at-Lftw. 

(Fhm As SoUatari JownaL) 
n.— DBFramoK of dokicil. 

As I have hinted in my Introdation, a definition 
sufficient to take in the general meaning of the 
word <<domicil" has always been, and still is, a 
matter of uncertainty, 

*' Qramnuttid oertant et adhne anb jadioe Ua est ; " 

and for this plain reason, that whatever definition 
you may give, depends upon something else ; and 
thus you are endeavouring to describe a thing 
which has not and cannot be reducible to one 
standard. For example, take the definition, '' resi- 
dence with intention to remain ;* tins depends upon 
two things extremely difficult to ascertain ; namely, 
what is *^ residence," and what is an " intention to 
remain." At first sight this may be made a ques- 
tion, but let us consider it a moment, and I think it 
will be seen that I am correct What is residence? 
It may be said to consist in a lengthened stay in 
one place, the purchase of a domiu and furniture ; 
and yet in most cases, even such a purchase as this 
may not be m perpetuuniy but for a limited term 
only, and unless the party actually dies whilst in the 
enjoyment of sach a fixed property, and unless that 
was his only fixed property of a like nature, it 
might be questionable how far a domidl had been 
created. This, of course, is putting an extreme 
case, but it is necessary that a general definition 
should take in every case, and such a case as is 
here suggested has actually happened, m which com* 
missions were issued to three several countries to 
examine witnesses, to show, if possible, which of 
many alleged domicils, standing apparently on pre- 
cisely the same footing, should prevail* Then 
comes the much more vexata quathi what is " an 
intention to remain," and this being the '< anbiau,^ 
and not the <</ac<iim," is a matter entirely of evi- 
dence and deduction, and must vary in almost 

♦ The case alluded to is Lordy. CMm, 7 W. R. 551. 
where the evidenee heing pretty equally balanced, the 
donticil of origin wa3 held to prevail. 
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erery ease. It therefore really comes to this, that 
yon can give noUuDg bnt a dependent definition, 
the fact being that a domicQ is that whicli sabjects 
a man's property to be dealt with according to the 
particolar law of a particnlar conntry in which the 
domicil has been acquired ; if Scotch, according to 
the law of Scotland; if English, according to the 
law of England ; if French, according to the law of 
France, Ac. It may be said again, that if a man 
resides for numy years in a particnlar place, settling 
there for good reasons, and there remaining nntil 
his death, *'what qncstion can there be as to his 
domicQ f ** the answer is, there is none ; but sneh a 
ease nerer comes under the consideration of a court 
of justice, any more than a man of perfectly upright 
conduct CTcr comes within the dutdi of the criminal 
law, as it is only on real questions of uncertainty 
that any point arises ; for '* De minimis non curat 
lex." HoweTer, our law has endeayoured to give 
sereral definitiooB of this fickle thing, and we also 
find attempts made with a like object by foreign 
authors* Thus, according to the Roman law, a 
donucn, domietiiumj translated usually '<a habita- 
tion," is, "in whatever place an individual has set 
up his household gods, and made the chief seat of 
htt affairs, without any special avocation.'' The 
word ** home " is perhaps the shortest as well as the 
truest definition, but that still leaves the question 
open as to what is a man's " home." The French 
jurists define it to be ** the moral relation that sub- 
sists between a man and the place of his residence," 
and Yattel, ushg the word ''domicile," translated 
by the word ''settlement," says, '*it is a place 
where a man has the intention to remain always." 
BouDenois says, "it is a place of society where he 
may eojoj the advantages of his labours;" and the 
American definition, where the word is aetnaDy 
used, is "residence at a particular place accom- 
panied with proof or presumptive proof of intention 
to remain there for an unlimited time." There must 
be the intention and the fact. As I have before 
cursorily observed the word " domicil " is of modem 
introduction into our language, not being found in 
dictionaries published as far back as Johnson's, but 
in Todd*s edition he inserts it, and writes it 
** domicOe " with an e, and quotes it from an old 
book called "Brevint*8 Saul and Samuel at Endor," 
p. 803, where there is this passage, " This famous 
doiakiU was brought with their appurtenances in 
one night from Nazareth over seas and lands by 
mighty angels, and can, if honoured with a visit, 
with an offering, and with a vow, cure in a moment 
all diseases.** Todd's edition was published in 



1827, but hi an eariier work by Mason (1801), 
entitled an Addendtm to Johnson's Large English 
Dictionary, the word "domiciliary" occurs, which 
he renders as ady., from domicilsy French, " intrud* 
ing into private houses ;" and says in a bracket, 
"this word is a new offspring of the French 
Tyrrany," which Todd refers to, but seems to plume 
himself upon having discovered so erudite an au- 
thority as Brevint for the use of the word 
" domicile^" which was, in fact, the first use of the 
French word in an English composition, and Bre- 
vint was not an Englishman, but a native of Jersey, 
although he graduated at Oxford, and was after- 
wards Dean of Lincob, and therefore, allowhig all 
honour due to Mr Todd's industry, this I look upon 
as an accidental use of it, more particularly as the 
natives of Jersey speak Froich, and that it did not 
obtain till the year 1830 at the earliest in common 
use, except in America, and not then common, for 
in 1827 he was put to the necessity of searching for 
it in such a recondite authority. He admits, more- 
over, that it was not to be found in our " lexico- 
graphy," and says, " Burke uses the Latin word as 
if he had not known the English." Yattel, in his 
Law of Nations, treats of the subject of " settle- 
ment " in precisely the same manner as " domicil" 
is now treated of at p. 103 of his work, and as the 
French word "dbmtciZs" was translated "settle- 
ment," hence we may infer, that although the word 
itself was not used at that time in England (the 
middle of the eighteenth century when he wrote) ; 
yet the subject was then discussed among jurists, 
although it had not monopolized so much attention 
as since. We, however, find the word used as an 
English, or at all events as a Scotch word in the 
Dictionary of Decisions for 1813, Lord Eldon's 
notes, p. 199. 

In Littleton's Latin Dictionary, he translates it 
thus, " domicilium," domicolinm, oUnrriciov f vavXijA^, 
"a mansion, a dwelling house, an abode;" Sedes^ 
Cicero. The word "mansion " certainly signifies a 
Jixed residence, for although it may be let, yet it is 
usually something belonging to " the family," and 
likely to be retained as a residence. The next 
word, " dwelling house," might be any house, so 
might the word "abode;" but the word "sedes," 
as used by Cicero, probably referred to the villa 
residences in the viduity of Rome, that is, a place 
of retirement, or what we, probably from the same 
word, call a " seat," and there is no doubt that a 
" conntry seat " usually answers the description of 
a domicil. In the Rev. J. G. Wood's very pretty 
little work entitled " The Common Objects of the 
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Sea ehon/' tbt foDowiog pamge ocean at p. 115, 
sbowiflg 1^7 imrhat seoie the wwd ^'domicfl" 
ifl Ukm by a scholar wbo is aol a lawyer. ^ Tbese 
ereatares (soft-tailed crabs) are generally caDed 
bermit crabs, because each one Iitcs a solitary life 
IB bis own babitatimi, like Diogenes in his tab 
• • • • The species here giTcn is the oommon 
hermit crab (Pagoms Bemhardns), and the par- 
ticnhur indindual is inhabitbg a whelk sheD, a 
domkOi, that is in great reqaest when the creatores 
grow to any sise." It should be obeerred, in refer- 
ence to this passage^ that the creatures in question 
make the shells of deceased uniTalres their kom$ as 
long as they answer their parpose, and therefore the 
word ** donucile'' is used by Mr Wood in the sense 
of '^home,* which these shells undoubtedly are to 
the crabs. The word *" domiciUMm'' is used by 
Orotmt, Vb. iL o^. 6, s. 24, where there is this 
passage: ^'Bomanis l^bus saltern posterioribus 
domi^hm quidem transferre licebat* The Roman 
law here referred to is as follows :^<*Manicipes 
sunt liberti et hi eo loco nbi Mpse' domkUmm sulL 
Toluntate tukrunt, nee aliquod ex hoc origiiii 
patron! fadnnt prgejudlcium et utrobiqoe nnmeribus 
astringuntur." Digest, lib. L tit 1. <> Ad manid- 
palem et de incolis." Leg. zzii. §2. In the 
translation of Orotm by Mr' J. Barbeyrac, in 1788, 
the word <* domidUum " is translated <' habitation.'' 

{To he Qmimued,) 



Thi Coxtrotibst brwxen Enolakd asd 8coi^ 

LAND OSr THB QUBTIOB OF DlYOBOB StaTBD. By 

Terence Hughes, Esq., Bamster-at-Law, Gray's 
Inn, Londoii. 

Tms pampUety though not meant for the professional 
reader, but for the general public, appears to be the 
result of much reading and consideration of the sub- 
ject From the second Title, "An Addreas to the 
" public to reflect on the subject before they commit 
<* themselTes implicitly to the hands of the Lawyers," 
we had expected something yery different from the 
calm and temperate tone of the pamphlet itself. 
The impartiality of the views ezpiesaed is really 
wonderful, consideriDg that the writer is an English 
barrister, though from the extremely rhetorical form 
in which they are ezpresaed, we should oonjeeturB 
that though an English lawyer, he is by birth an 
Irishman. 



Mr. Hnglbes has the following remarks on Lord 
Oampbdl's proportion, that a suit to dissolTC the 
tie of marriage ought to be iiMtitoted only in the 
Conrti of the Country m whiah the parties whose 
marriage is to be dissolved are bamajkte domiciled, 
aooording to the law by which the snecewion to 
moveable estatea is reggnlated in cases off intestacy. — 

'*Kow, Hiit objeetioii, ooning from so high a sooroe, must 
oommand oar profound leipect; bul we mait not permit oar 
defeienoo to cany ns beyond the boonde of reuon, or blind 
us to the weekneai end inooDsisloncy which ■eeroi to permde 
it. Let m <^TMWimi it, and eee how ftr it oomiieti with the 
law of diToroe, es it now obtains and is practically adminis. 
tared m the Divorce Oooit'ofEni^anL If a suit to disaolTe 
the nairiage tie ooghi to be institated only in the Gouts of 
the eovntiy in which the parties so married are hommjkb 
domiciled, what becomes of the law *'nrf»0ns coMrwohuT 
Let us pot a case. An Englishman marries in En^and, and, 
after the marriage, goes to Scotland and acquires a homaJUU 
domicile there. His wife commits adoltery there ; he sues 
for a divorce in Sootlaad and obtains it. Will the English 
Divorce Court recognise the validity of this divorce, or would 
it rqeet it on the anthority of Mallao v. Simonin? (S Lam 
2lnef, S27). Hm parties in this case were both French, and 
domiciled in France. The marriage, which was contracted 
in Kng^and was made void in Fhmoe, becanse of its being 
oodtricted in violation of the ndes prescribed for French, 
men manying in foreign coontries. In the year leeO, the 
wifo being advimd, it may be, that the English law did not 
recognise the validity of a French divorce, petitioned the 
Matrimonial C a u ses Conrtin England to nolliQr the marriage^ 
but foiled in the application. Hm Court held her bound by the 
contract she had made, and Sir Creswell Oreswell, in pronounc- 
ing jvdgment, aaid— "It was onfortonate for the petitioner 
that she should be held a wifo in England and not so in 
France. If she had remained in her own conntry , she might 
hare enjoyed the freedom conferred on her by a French 
tribunal; having elected England as her residence, she most 
be contented to take English Uw as she ibds it, and to be 
treated as bound by the contiaot which she had made.*' 
In this case, the man, a foreigner, had no domicile whatever 
in England, nor was he personally cited within her territoiy 
•^e was ser?ed in Naples; and yet in the hot of tiiese focta 
the Comi, presided orer by one of the ablest judges who 
adorn the Englidi Bench, adheres to the law of the "ioeuM 
oMatMtM^" and by ito eiBcaoy binds the parties to their 
contract And so it would be in the case of the Scotchman 
marrying in England and committing adultery in Scotland. 
England would assert her jnrisdictioc, if applied to for a 
divorce by this man*s wife, notwithstanding his domicile of 
origin was Scotland. Where, then, is the reason, con- 
sistency, or justice, in insisting upon domicile of succession 
as the only basii upon which to found jurisdiction in Scotch 
CourtoofDiToroe? If this be good Uw for Ed^and, and fe w 
can doubt it, why should it not be equally so for Scotland? 
Why should she be confined to jurisdiction raUime domieiiU 
alone." 
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SHERIFF COURT BILL, 



Mr Caibd's Sheriff Court Bill has dwindled down 
to a Terj small measare. By the bill as introduced 
it was not only proposed to enlarge the small debt 
jnrisdiction of the Sheriff, but to extend his jurisdic- 
tion to questions of heritable right or title, and m 
addition, the administration of the poor laws was 
to be amended, the kw of personal relations was to 
be improved, the education of pauper children was 
to be inquired into by Ratepayers, and the Sheriff 
was to make orders for the due and proper educa- 
tioo of these children, and many minor changes were 
to be effected on the mode of procedure in the local 
courts. Mr Caird seems to have taken alarm at 
the range of his bill, or perhaps more truly we may 
say, at the hostility which it awakened in certain 
qoarters. It is true that the bill, while it 
proposed to extend the Sberiff^s small debt juris- 
diction, provided for an appeal to the Court of Ses 
cion from the Sheriff's judgment in the Small Debt 
Court; but then the case was to be disposed of 
without a beariug, unless the Court should, " for 
^^ special cause,** ask the assistance of the Bar, in 
which case only "one counsel's fee, vot excetdhtg 
'Hwo guineas may be allowed as expenses in the 
"action." Mr Caird had clearly been misin- 
formed as to the opposition he was calling forth. 
Had he been better acquainted with the manners 
and customs of the Parliament House, he would 
bare known that a proposal to transfer — for vir- 
toally his measure would have done so— a large por- 
tion of the business of the Court of Session to the 
Couaty Courts would meet the most determined op- 
position, even although it was accompanied by such 
a bait as a possibility of gathering a few paltry fees 
in H>peal cases from the Small Debt Court. The I 



bill was printed, and the lawyers in the East imme- 
diately sounded the okrm. The proposal to extend 
the Sheriff's jurisdiction to questions of heritable 
title was ridiculed, and the idea of having an appeal, 
without a right of being heard, was declared to be 
an attack upon a '< right held sacred at all times, 
" and under all forms of government." The result 
of this outcry is, that Mr Caird has withdrawn 
his bill, and has introduced a new edition of 
it, in which he has carefully excluded all that could 
offend, and at the same time gathered together all 
that he believed would please the Farlian:ent House. 

The result has been immediate and unmistakable 

the recognised organ of the junior portion of the 
Parliament House, the Journal of Jurisifmdaice, 
has declared in favour of the bill. The provisions 
of the new bill may be stated in a sentence : — They 
contemplate the extension of the Sheriff's small debt 
jurisdiction, with a right of appeal to either division 
of the Court of Session, without any restriction on 
the "sacred right" of being heard, and conse- 
quently hold out the prospect of a rich harvest of 
fees in trifling cases. 

The first bill w^as objected to by many of the 
provincial Bars on various grounds. So far as we 
know, it was not wholly approved by any. We are 
not aware that the Faculty of Advocates pro- 
nounced upon it at all ; but our cotcmporary, the 
JouiTtal of Jurisptvdencey was unmeasured in tbe 
abuse which it heaped on all who had to do with 
the measure, and on some who had no connection 
with it. 

While wc do not pretend to represent the Glas- 
gow Faculty, we may be allowed to refer to their 
report us embody mg our views on the principle of this 
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new bill; and we shall, therefore, confine onr remarks 
on the measure to what may, by its apologists or 
adrocates, be considered the errors of the draughts- 
man. By the 2nd section of the bill it is proposed 
that actions ad factum praatandum shonld be tried 
in the Small Debt Court under the proviso that the 
pursuer shall " in his summons estimate the ralue 
'' of the matter or demand in question, at such sum 
" as he shall think fit." The protection offered to 
the defender is, that he may << satisfy the whole de- 
*< mand contained in the summons, except as to ex- 
'^penses, by paying to the pursuer the amount of 
''such valuation, with interest thereon from the 
'' date of the summons, at any time before decreeshall 
<'be issued." Now, supposing a party claimed a 
right of servitude, and was ready to renounce it 
for £25, might he go to the Small Debt Court to 
enforce or yindicate that right? We presume it is 
intended he might The action, in any Court, 
would be one ad /actum prcestandtim; and this bill 
contemplates the bringing of such actions in the 
Small Debt Court Where, then, is the machinery 
for trying such an action t Who is to frame the 
summons t The Small Debt Act contemplates only 
the recoverj of debts, aud the statutory forms are 
not adapted to '' demands or matters** of any other 
kiud. This bill provides no new forms. It would 
be easy to multiply illustrations of its unworkable 
nature. In section 3rd, for instance, it is provided 
*' that any civil action or proceediug (except ques- 
*'tion8 affecting marriage or legitimacy) which 
'' might be brought in the ordinary Sheriff Court, 
" or in the Court of Session, may be tried in the 
"Sheriff Small Debt Court, if both parties shall 
*' agree." We presume that it is intended by this 
to give to parties who may have differed upon any 
« matter or demand" excepting such as may affect 
marriage or legitimacy, the privilege of having the 
dispute settled in the Small Debt Court The form 
of action required may be declaratory, suspen- 
sive, or reductive, but no provision is made for its 
adoption. Passing to section 7th, it is provided 
that procurators are to be allowed certain fees for 
conducting causes in the Small Debt Court. The 
provision is wholly unintelligible ; but it is followed 
by this, ''and a procurator who shall make and 
" complete anappeal" to the Court of Session, "may 
" be allowed the same fees in respect thereof as are 
" herein-before allowed for conducting the case be- 
" before the Sheriff." The fees "herein-before 
" allowed " are " one shilling and sixpence for each 
" pound of the demand sued for, besides the fees for 
" attendances allowed in cases of the like amount 
" by the Act of Sederunt, of 1st March, 1861." Is 



the procurator to get 7^ per cent, twice over T Is 
he to compute the appeal by addressing the Lords 
of Session T This would astonish the wig and 
gown. And, finally. How is the suitor to be bene- 
fited if the same fees are to be paid for small debt 
cases as for actions in the ordinary court T With 
all its faults, however, the bill has received the 
favour of many by the right of appeal which it pro- 
poses to give to litigants in the Small Debt Court 
An appeal to the Court of Session is, in most cases, 
the miaerabiU remedium. An appeal to the Courts 
at Westminster is nothing to it in expense, delay* 
or uncertainty. But, by this bill, an entirely novel 
system is to be introduced. Novelty has no chance 
in that court Jury trial was an innovation ; and, 
although it has existed now for many years, even 
the framing of an issue cannot be accomplished, ex- 
cept at an enormous expenditure of time and money; 
and the result often is, that, so far as the case is 
concerned, it is no issue at all. In the light, then, 
of this experience, what likelihood is there of a satis- 
factory judgment upon an appeal "tried upon a 
" case to be agreed on by the parties or their pro- 
" curators," or in the event of their differing " on a 
case settled by the Sheriff." There would be no end 
of remits to the Sheriffs to ascertain certain points, 
to orders for additional pleadings, commissions to 
take further proof, aud, in short, to procedure 
which, out of nothing, would create an expense, 
and give rise to a delay which would exhaust the 
means and patience of every one interested in the 
subject of dispute. To conclude, so far as the bill 
itself is concerned, we cannot help adding, in the 
words of the contemporary to whom wehave alluded, 
" We have not patience to expose the nonsense" of 
the measure any further. 



THE SMALL DEBT COURT, 

There is a growing desire on the part of the pablie 
for the extension of this Court ; but the great mar 
jority of those who are most anxious to see caaea of 
the value of £25 or £50 brought within its jaris- 
diction, have had little or no experience of its work- 
ing. No doubt it appears, at first sight, very desir- 
able to extend the jurisdiction of a Court in whi^ 
a case is disposed of in a few minutes, at a merely 
nominal cost ; but to admire such a system, and to 
suffer the consequences of a hasty judgment on a 
hurriedly stated case, are different feelings. If the 
subject involved be of very trifling value — it maj 
ultimately be better to bear with a mistaken decis- 
ion, as it would have been to have yielded without 
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diseaaBion — ^than to embark in a harassiDg and ex- 
penrire law suit. At the best, the administration 
of law can only produce an average of justice ; and 
joBtioe may sometimes be purchased at an exorbitant 
price. It is therefore useless to attempt to procure 
far cases invoWing comparatively trifling interests 
the same consideration, the same anxious aigument 
and careful disposal, as for cases of greater magni- 
tude. It is undoubtedly true that to the parties 
interested in a case in the Small Debt Court, £10 
may be as much as £1000 to the parties in a suit 
iQ the Court of Session, still it is a question of ex- 
pediency. The best counsel cannot debate, aod tlie 
Lord Chancellor cannot decide, all the cases that 
arise in the kingdom. A system by which the best 
decision, at the least comparative cost, may be ob- 
ttined, even in the most trifling cases, is required. 
In the Small Debt Court we have, as judges, men 
of trained minds, which are continually exercised 
upon cases of higher value ; and in this Court, at 
a nominal expense, and without waste of time, a 
▼eiy large number of cases of small pecuniary im- 
portance are disposed of. Practically there is no 
appeal from the Sheriff's judgment — and looking at 
the amount at stake it is perhaps as well that there 
is none. A serious question, however, is raised, 
vhen it is proposed to extend beyond its present 
limits the jurisdiction of this Court. In 1853 the 
jurisdiction was increased, so that it now embraoes 
oases of the value of £12, instead, as formerly, of 
being limited to cases of the value of JL% 6s. 8d. 
It is worthy of remark, as shewing the feelings on 
tikis subject of those who oome to have a personal 
interest in the forms of procedure, that although 
\fj the same statute a power was conferred on liti- 
gants to have cases of any value tried summarily 
before the Sheriff-Substituto, without any appeal, 
and at a small cost, this power has been very rarely 
exercised — there is so muoh difference between the 
pnblio desire for the extension of the jurisdiction of 
tbeSnudl Debt Court, and the opinions of those who 
have a personal interest in the result of a litigation. 
Besiiing to meet, so far as this could be judiciously 
dooe^ the desire for the extension of the summary 
jnrisdiction of the Sheriff, the Faculty of Procurators 
of Glasgow, in the report which we published in 
a recent number, proposed a middle course between 
tbe extension of the Spiall Debt jurisdiction of the 
Sheriff, and the present form of procedure in the 
ordinary Court. By that plan the delay and ex- 
pense incident to the writing of the evidence would 
have been avoided, and a fair trial might have been 
niade of the propriety of making the decision of the 



judge, who first tried the case, final as to questions 
of fact, while an appeal was allowed on matters of 
law. 

In the same Report reference was made to a 
proposal for a reconstruction of the Appeal Court 
of the Sheriff, which we have already advocated, 
and which we still think is worthy of serious con- 
sideration. The Journal of Jurisprudence says 
that such a suggestion coming from ''Gk^gow 
writers" is "amusingly selfish,** and that the 
scheme in itself is absurd, because the Regis- 
tration Courto were found uusatisfactoxy. It is 
needless to enter into any argument with one who 
would maintain that a court presided over by one 
judge is sure to be a more satisfactory tribanal 
than one in which three judges sit. As to the 
proposal being " amusingly selfish," we would say, 
it is, if selfishness be synonymous with a desire to 
improve the coanty courte. Upon one point we 
agree with our contemporary, in thinking that 
there should be no extension of the small debt 
jurisdiction without a right of appeal ; and it is 
comfortable, in entertaining this opinion, to know 
that a right of appeal will accompany any such 
extension. "The right of appeal," says our con- 
temporary, '' in the Small Debt Court we consider 
« to be so indispensable, that it must be a sine quji 
" non of any further legislation.'' It is satisfactory 
to know that there are weightier reasons for it than 
this ; but as the matter has been settled, and must 
be, the only question for consideration is the extent 
to which an appeal is to be allowed, and to what 
court it is to be made competent. It seems plain 
that it must be confined to questions of law arising 
in the case. An appeal on questions of fact would 
involve a record and a written proof, era re-heariug 
of the whole case, and a re -examination of all the 
witnesses. All parties seem to be agreed, then, 
upon this — that the appeal shall be confined to 
questions of Law. These really are the questions 
upon which the judge is more likely to fall into 
error. At present, the Sheriff has not very fre- 
quently, at least in the larger cities, the assistance 
of procumtors in the Small Debt Court; and we 
constantly find him committing extraordinary mis- 
takes in law. For instence, in the newspaper report 
of a cose of damages for breach of promise of 
marriage, tried in a Small Debt Court, we read 
that a Sheriff of considerable eminence allowed 
the pursuer to give evidence, although in the 
Evidence Act of 18d3, allowing parties to bo 
examined as witnesses, such a case is among the 
excepted cases. There is nothing, so far as we know, 
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in the reaaon of the thing for saoh an exemption ; 
but 80 stands the law ; ard yet, without objection, 
the pursuer was examined as a witness. Examples 
of mistakes in point of law, committed in the 
bustle and huny of the Small Debt Court, are not 
few in number. We need not, however, pursue this 
portion of the subject The real question to be 
considered is, as we have already remarked, to 
whom shall the appeal be ? By the Sheriff Court 
Act, the judgment of the Sheriff Principal, ou 
appeal fix>m his Substitute, was declared final in all 
causes under the value of £25. This provisioo, we 
say, without fear of contradiction frdm any one 
entitled by experience to pronounce on the subjeoty 
has proved of the highest advantage ; and no case 
can be made out for any alteration upon the 
present system of finality in the Local Court. It 
may do very well for barristers to advocate the 
opening up of the way to the Court of Session in 
paltry causes to unreasonable suitors; but place 
them in the position of agents coming in contact 
with clients, and we are satisfied their views would 
undergo a complete change. We cannot suppose, 
and do not assert, that that honourable branch of 
the profession is in any degree actuated by '* mer 
cenary considerations ; '' and just place them in the 
position of advising a client who was threatened with 
an appeal to the Court of Session by a worthless 
and unprincipled opponent, aided and abetted by 
a solicitor who was ready to speculite on the result — 
and it would be with such parties that appeals would 
be most frequent, — and we venture to say, the ad- 
vice would be to yield rather than to persevere in 
the litigation. This is no "piteous lamentation," 
but a view of the result of the present proposal to 
open the way to the Court of Session to suitors in 
the Small Debt Coiirt. The expense should always 
have some relation to the result ; but such a prin- 
ciple would certainly be violated if an appeal in 
cases of £12, £20, or £25, were to be heard, 
instead, as now, at an expense of £3 or £4, only at 
an outlay of £30 or £40. A movemeut in such a 
direction would be no improvement, but the reverse 
— would diminish the value of our Local Courts — 
and would, we are convinced, at no distant date, be 
lamented by its advocates. 



THE ENGLISH LAW OP DO MIC I L. 

]>Y OuTEn Stephem RoijKD, Esq., of UdooId's-Ioii, 
Biirrister-at-laif. 

{From the Solicitor' $ Journal.) 

II. — DEFINITION OF DOMICIL. 

Ill the case of Forbes v. Forbes^ 1 Kay. 341, Vice- 
Chancellor Wood observed how very unsatisfactory 
any general definition must be, because the very 
terms of it implied something else, which was to be 
defined ; and Dr Lnshington, in a very late case, 
came to the same conclusion ; but whether we can 
exactly agree upon a set of words to express it or 
not, appears to me not to be very material, if we 
understand the requisite things to be proved to con- 



stitute it, the real question being, whether or not 
a person has by his acts and ezpressioDS placed 
himself in such a position as that, if he dies, the 
law of the country in which he then is, can be made 
applicable to whatever personal property (for to such 
'>nly it applies) he leaves behind him ; and I have 
rather considered this point with reference to the 
opinions expressed upon it, than to its materiality. 

By the statutes of the state of Massachusetts of 
1692, 1701, and 1767, domicil is defined to be 
'' coming to sojura or dwell," "being an inhabi- 
tant," <^ residing and continuing one's residence," 
" coming to reside and dwelL" In the case <tf The 
Inhabiiants of Abmgton v. The InkabUcmU qf Bridg- 
water, 23 Pickering's American Reports, 170, the 
above statutes are quoted, and the following 
pertinent observations made upon the subject. 
" The question of domicil is often of the highest 
importance to a person, to determine bis dvil and 
political rights and prirUeges, duties, and obliga- 
tions, it fixes his allegiauce, it detennines his 
belligerent and neutral character, and in time of 
war it regulates his personal and social relations 
whilst he lives, and furnishes the rule for the dis- 
posal of his property when he dies. Yet as a 
question of fact, it is often one of great difficulty, 
depending sometimes upon minute shades of distinc- 
tion which can hardly be defined, and it seems 
difficult to form any exact definition of domicil, 
because it does not depend upon any single fact or 
precise combination of circumstances. If the 
above definition be adopted (referring to the 
statutes), which seems intended ^o explain the 
matter, and put it beyond doubt, it will be found on 
examination to be only an identical propositioQ 
equivalent to decliiuing that a man shall be an in* 
habitant where ho inhabits, and be considered as 
dwelling or having his home, where he dwells and 
has his home. It must often depend upon the 
circumstances of each case, the combinations of 
which are infinite. If it be said to be fixed by the 
place of his dwelling house, he may have his dwell* 
ing hoQse in different places, if it be where his 
family reside with himself, be may occupy them in- 
discriminately, and reside as much in one as another, 
if it be where he lodges or sleeps {per noctat), he 
may lodge as much at one as the other. If it be his 
place of business, he may have a warehouse, manu- 
factory, wharf, or other place of business in connec- 
tion with his dwelling house, in difFerent towns.*' 
This extract will be sufficient to show how the 
mere question of definition stands; and although 
the observations are made in America by an Ameri- 
can judge, they still apply equally to the general 
suliject. 

Before leaving this part of the question, which is 
in truth of considerable significance, I would refer 
to some observations made by Vattel at page 101 
of his treatise, which are valuable not only by ana* 
logy, but to a great extent by direct application, 
" The whole of the country, possessed by a nation 
and subject to its laws, forms a part of its ten-itory, 
and is the common country of al the individuals of 

[To be Chntinued 
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IRREGULAR MARRIAGES 



Whebb no banas are proclaimed, aud no clergy* 
mu officiates, a marriage is, by the law of Scot- 
land, irregular ; and thoogh such a marriage is not 
illegal in the sense of being null, yet the parties 
connected with the transaction are, by laws which 
Btin remain on the pages of the statute-book, sub- 
ject to very serere penalties. By statute 1661, c 



what anomalous. The law hdd a clandestine mar- 
riage to be lawful, and yet that the parties were 
punishable. It thus sought, by penalties, to dis- 
courage what it dared not prohibit or annul It 
was not a Sacrament which the Church alone oould 
administer, and yet it was not exactly a matter 
which the parties oould manage themselTes. The 



81, the celebrator is liable to " be banished the i position which the law thus assumed was perhaps 



'* kingdom never to return therein under pain of 
** death," while the married couple themselres incur 
the penalty of three months' imprisonmeDt They 
likewise incur large fines, and If they are unable to 
pay them, it is directed that they be punished " with 
''stocks and irons." Even the witnesses of the 
ceremony do not escape, for, by statute ] 698, c 6, 
they are subject to a fine of £100 Scots each for 
their participation in the business. 

Marriage, as a religious ceremonial, had its origin 
h the Romish Church, and it is perhaps of little use 
to mquire what was the policy of that Church in 
raising a purely dril contract — ^though of course 
the first of human contracts — ^to the dignity of a 
Sacrament. The Scotch Reformers and our early 
L^islatOTS did not adopt this idea of marriage. 
They reduced it to the rank of asocial transaction, 
but did not disscTer the connection between it and 
the Church. They enjoined, for the sake of pub- 
fidty, that the banns should be proclaimed in the 



not rery intelligible, — certainly not a dignified one. 
Hence these statutes, which were, after all, more 
the result of policy than of custom, fell speedily 
into disuse. Priyate marriages increased, and no 
penalties were enforced. But many evils foUowed, 
In numberless cases the status of parties was ques- 
tioned ; marriages were disputed, and the legitimacy 
of children, as well as the succession to property, 
consequently endangered. This was not to be won- 
dered at — for, as a matter of necessity, there was 
no publicity given to the marriage, and the married 
parties could not carry with them, nor preserve, any 
valid evidence of the relation established between 
them. Matters were thus as bad as bad could be — 
no penalties, no publicity, no proof. Latterly the 
enormous number of private marriages celebrated in 
the large towns by Justices of the Peace, who had 
no authority whatever, from their office, to do so, and 
the notoriety which Gretna Green had acquired in 
other cbantries as an asylum for the distressed in 



Parish Church, and that the ceremony should be I such matters, gave rise to some very important 
prended over by a Clergyman. They went farther. I legislation on the subject, which we shall proceed 
They affixed to all irregular or ^ clandestine " mar- to lay briefly before our readers, 
liages as they called them, the various penalties we | By statute 17 aud IS Vic, c. 80, section 48, it is 



have described. 



enacted that *' In the event of any persons being 



In this way our law of marriage became some- ] " convicted before any Justice of the Peace or 
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"Magistrate of haTing irregnlarlj contracted a 
'^marrii^c, it shall be lawfol for either of the 
" parties to sach irregidar marriage, aad they are 
" sererall J hereby required, to register soch mar- 
" riage in the Parish io which sach conriction shall 
" have taken place; and in cose of any marriage 
" being established by a Decree of Declarator of 
" any competent Court, it shall be lawfal for either 
'* of the parties to the action in which sach Decree 
M was pronoonced, to register such marriage In the 
" Parish of the domicil oi snch parties, or the Par- 
'' ish of their nsnal residence ; and the production 
*' to the Registrar of an extract of sach Conviction 
** or Decree of Declarator shall be soffident evidence 
'* and warrant for the registration of snch marriages, 
" on payment to the Registrar of a fee of twenty 
"BbilKngs." 

The above was the first amendment of this branch 
of the hiw. The statntcs inflicting penalties on par- 
ties implicated in an irrcgnlar marriage still remain 
in force ; but the above enactment provides for the 
registration of these marriages in two classes of 
cases-— (1) where the parties are convicted of having 
contracted snch a marriage, and (2) where there had 
been a declarator of morriaga This provision had 
three Important consequences — it reduced the mar- 
riage to a certainty, it gave the marriage a publicity 
fiifter the event, it enabled the parties to carry with 
them a legal document evidencing the marriage. 

Unfortunately these classes of cases were not of 
frequent occurrence, and as irregular marriages 
were far from decreasing, it only remained to ex- 
tend the benefits of the new law to these marriages 
generally. The law could not prevent them; it was 
therefore better to protect them, and improve the 
mode of celebrating them, and accordingly by 
Rtatnto 19 & 20 Vic, c. 96, section 2, it is enacted 
that, <^If any persons who shall have contracted an 
" irregular marriage in Scotland, after the day and 
'< year aforesaid, shall within three months there- 
" after, present a joint application for a warrant to 
" register such marriage, to the Sheriff or Shcriff- 
"Snbstitnte of the county where such marriage 
^* was contracted, and shall prove to his satisfaction 
*' that they have been married to one another, and 
*Mhat one of them had lived in Scotiand for 
" Twenty-one days next preceding snch marriage, 
'* or had his or her usual residence in Scotland at 
" the date thereof, such Sheriff or Sheriff- Substitute 
" Bhnll certify the same under his hand, and shall 
*' thereupon grant warrant to the registrar of the 
** parish or burgh in which the marriage was con- 
" traded, who shall forthwith enter such marriage 
"ill the register of marriages kept by him, in 
" tonus of an Act of the seventeenth and eighteenth 
" years of her present Majesty, chapter eighty, ond 
" any certified copy of such entry, signed by such 
** registrar, and which such registrar is hereby re- 
" (|uired and empowered to give, charging for the 
" same the sum of five shillings, shall be received 
"in evidence of such marriage, and of such resi- 
•• dciice, or of such previous living twenty-one days 
•' iu Scotland, in ull courts in the United Kii»gdum 
* aul duiniuioiiii tbwcuuto bulougiiig.'* 



This important statute, which has now been in 
force for a period of five years, has thm plmoed 
these marriages, so far as it can do so, on the same 
footing with regular marriages. It was a statute 
that was meant to suppress Gretna Green mar- 
riages, by prescribing a reddenee In Scotland by one 
of the parties tot 21 days, but by farther prescrib- 
ing a mode of r^^tration, and the Issuing of a 
certifieate, the statute gave Irregular marriages 
generally, a form, position, and effect, which they 
never had before. 

In illustration of the working of this latter statute 
we shall dte the case of Campbell Miliar, a minor, 
and a ward of the High Court of Chancery m Ire- 
hmd, which we notice lias been recently decided by 
that court It appears that the parties, both 
natives of Irehind, came to Glasgow in December 
last, and one of them resided there for 21 days. 
At the expiry of that period, they were privately 
married in presence of two witnesses, and at the 
same time a written decoration and acknowledge- 
ment of the marriage was executed by the partiea. 
A joint application was the same day presented to 
Sheriff Strathern, who, in terms of the statute, took 
a note of the evidence of the residence and the 
marrii^^e, and having found them both established, 
directed the marriage to be registered, and a certi- 
ficate of the same to be issued, all of which waa 
accorduigly done. 



ADDRESS ON MERCANTILE LAW. 

At the reqoost of the "Juridical*' and "Legal and Specs- 
lati^ " Societios of GUagow, au addreaa was recently deli- 
▼erod by Mr Alexander Burrell, writer, on ** The AaaiiiiiUt- 
tion of the Mercantile Lawi of England and Scotland — its 
ProgrosB and Prospects," in the Faculty Ilall. Andrew 
Bannatyne, Eaq^ Dean of the Faculty of Procaraton, oo- 
CQpied tlio chair. The meeting was attended by upwards 
of a hundred members of the Faculty and law students. 

We sabjoin a smnmary of the lecture, which occupied 
about three-quarters of an hour in deliyery. 

Our national system of jurisprudence, with much abate- 
ment for the defects haturally adhering to all human insti- 
tutions, and for the many blemishes which the hand 
of the Legal Reformer has not reached, is still something 
of which a Scotchman may justly feel proud. 8o far as 
it relates to the internal and domestic affaixs of the hin^^- 
dom, it is as pure in its prtnciplos, as efficacious in ita 
romcdios, as little dilatory in its proceedings, and certainly 
08 economical in its results as any legal system in Buropc. 
It brings justice to every num's door; its loading rules 
ore simple and intelligible; its remedies are speedy and 
certain ; it is administered by Judges of all ranks and of 
unimpeachable integrity ; it has grown up adi^ted to the 
character and habits of the nation, enriched by contributioos 
from the Roman and Continental systems, and is contained 
in statutes acknowledged as perfect models of brevity and 
precision. But it is not necessary while thus eulogising 
our uwu law io disparage that of uur neighbours iu England. 
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It, too^ U adminUy niitod to the cfautcter and haUts of 
tihsi people, and thongli, peibaps, not ao loientifio in theory 
orpnetioey ia a ayatem which deaenrea the admiration of 
the world. It waa not, therafore, adviaaUe to anggeat too 
extenaiYie an aaaimilatlon of the municipal or internal law 
of the two enda of tiie kingdom, ainoe the inatitiitiona and 
habitaoffhepeopleBtilldiirerflomfich. Recent legialation, 
bowerer, haa shown that when aaaimilation haa taken plaoe 
it haa eoaaed in an approximation by our ueigfabonxa to the 
Uw of Scotland; and many inatanoea eziat, auch aa the 
recent inferodaetioQ in England of the coonty ooort ayatem, 
the psimaplea of wbieh had eziated for ao many centnziea 
ia ffrftflfind, and the entira Babveraion of the fanner law of 
Eog^and rdating to the coigagal relationa and diroioe in 
finrov of a eyatem which had long prerailed here. Aa 
r^garda Gommercial Law, howerer, the caae ia very differ- 
ent, for it ia not untrno or unpatriotic to declare that Soot- 
hmd owea to Sngland almost the entire body of her Gom- 
mereial Iaw aa it now ezista. Though it might be galling 
to the patriotic pride of some of our coontrymen to admit 
tfai8,itisnotthe]e8atnie. It ia admitted by all writera of 
snthoiity on the sobject, and to deny it would juatify the 
aneaam of Dr. Johnson, that "Scotchmen lored Scot- 
land better than truth.'* The reason waa obvious, and 
sroae from the fact that England entered much earlier on 
her ooBBmercial career, an<i her trade grew up during sev- 
eral eentnriea of comparative peace, while Scotland waa 
distracted during the same period by every form of in- 
ternal broil, and her trade became utterly diaorganised in 
conaeqiience. Though at the period of the union of the 
two kingdoms, Scottish commerce had made considerable 
progreaa, that event, though ultimately of ao great advan- 
tage to her in ite immediate results, almost annihilated 
her trade, while the rebellions of 1716 and 1746^ and the 
fulore of the Darien project continued to retard ite pro- 
greaa, ao that it was not till about the close of last century 
that the commercial enterpriae of Scotland, aa it now 
exists, had any scope. Since that period, the enormous 
stridea the country has made in all that relatea to trade, 
commerce, and manufacturos, haa excited the wonder 
and adnuration of the world. After advertmg to the 
important influence exercised on the commercial juria- 
prudenoe of Scotland by the judgmento of the great juriste 
who had presided over the Courts of England, and the re- 
sult of tho appellate jurisdiction 6f the House of Lords, in 
moulding our commercial law into conformity with that of 
England, Kr BomsU affirmed that though wo had been 
so much indebted in this respect to our brethren in the sunth, 
we had at least so materially improved and developed what 
we had borrowed from them, tliat in course of time, and iu 
many importent respects, we were able to aflbrd them an 
example of matured principles of mercantile law and proce- 
dure with which they were at the present day willing to con- 
form. Aa an illustration he mentioned the system of bank- 
raptey which, about 100 years ago, we had borrowed from 
England, but which, during that interval, we had im- 
proved, enlarged, and systcmatised into a baukroptey code 
of such acknowledged excellence and ef&ciency as to form the 
admitted model of the measure at tho present moment before 
Fsriiament for improving and consolidating the Bankrupt 
Laws of England. If that bill should become law we will 
havo the satisfaction of knowing that wo have amply repaid 
to England the debt wo have incurred to her iu this respect, 
by aflurdftig the results of our cspmcucc lu a system of 



bankruptcy law which, having proved of so signal advantage 
here, will no doubt prove of equal value when aodimatised in 
the larger fields of the South. While it waa of less moment 
what were the peculiar eustoma by which the inland trade of 
a oonntry waa carried on,, it was of the utmost importance 
that uniformity of law should prevail in connection with 
the intercourse of oommunitiea and nations differing in 
haHts, onstoma, and language, and that the usages by which 
that intercourse is carried on should be Ibonded only on 
those broad general prindplea of reason, common sense, 
and general convenience, which are intelligiUe alike to the 
people of all languages and localitiet. Indeed, while any 
code of municipal jurisprudence intended for universal 
adoption would be the worst and most tyrannical that 
could be devised, on the other hand a code of oommerdal 
law, founded only on the peeuUar habite and uaages of a 
single nation, would be disastroua to mercantile intereate. 
Hence, while conservative of the integrity of our internal 
and common law, and justly jealous of any undue interftr- 
enoe with ite cherished and beneficial principles, we are all 
the more bound in- the interest of trade and oommeree to 
advocate asaimilation to the utmost possible extent of the 
principles and practice of the mercantile laws of England 
and Scotland, and through this assimilation to advance 
towards a conformity with that of every other commercial 
community, and thus hasten the period when a universal 
commercial code, following in the steps of an advancing 
oommeree, shall regulate the intercourse of all the nationa 
of tho globe— A consummation which, when it arrives, will 
knit the intereste of nation with nation, and usher in that 
period when war shall entirely cease, and commerce, tho 
hand-maid of peace, fieedom, and civiliBation, will carry 
their blessings to every clime and every shore. Mr Buirell 
dated the first grand epoch of assimilation from the great 
speech delivered in the House of Gommona by Lord 
Brougham in 1828. That wonderful effort of eloquence, 
genius, and courage, (containing as it did the germ of 
almost all the improvemente in law, which since that time, 
and mainly through his own great exertions, have been 
effected, and of very many still remaining to be aocom. 
plished,) gave an impulse and encouragement to the efforta 
of the law reformer which has never ceased to operate. 
Since then the law on both sides of the Tweed has been 
purged of many monstrous abuses which at that time pre- 
vailed, till wo are now left, at least in Scotland, to the 
easier task of simply improving or perfecting our legal 
system. On the unwearied persevering efforte of that great 
Nestor of Law Boform, who has lived to see the long 
array of measures which he then advocated adopted iu 
defiance of obstaclos which would have daunted any less 
resolute spirit, and triumphantly established, even with 
acclamation, by tho party whose embittered hostility so 
long frustrated his whole eflbrte, it is impossible to speak 
too highly. Wo all wish that that groat man may bo long 
spared to us, to guide, to counsel, and direct what yet 
remains to be done for reforming or assimilating our laws ; 
but in the fulness of time, when he is called from among us, 
no higher onlogium — ^no nobler epitaph— can charactoriso 
the grand labours of his life than the closing words of that 
renowned speech to which I havo already referred : — ** He 
found law dear and loft it cheap ; found it a sealed book, 
left it a living letter ; found it tho patrimony of the rich, 
left it tho inheritance of the poor ; found it the two-edged 
sword of ci-aft and oppression, left it the staflT of honesty 
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•ndthealiMUoriiiiKWMioe.** He ntit pint «• in 
history of ■■■imilatioa aroM alto nndtr tiM infltMno 
Lord Braqgliaiii from the efforti of tfaa mmmM 
raumty, bj which, in 185), they ooncentnitod theboieitioDi 
for the leTinon and oonsolidation of the Uws relating to 
trade and oommefce, in proeoring the oonlbfenoe of all 
interested in such topics, whieh was held in Lnidoa in that 
year, and when their united inflnonoe was bivnght to bear 
vpon the Legiilatnre with very important soeoess. Mr 
Bnrrell then described the history and nsolts of that moive- 
ment, and bow materiaUy it was infloanoed by the deputa- 
tions attending firom Soodand. After reading dMresolvtions 
adopted by the GommisBion, wUoh hsTe suioe formed the 
rale and principle for all the legidatioii which hasfollowad 
vpon the sotject, he then followed the fbrther steps that 
were taken in conseqnenoe, till the Boyal Cornmiwiim was 
issoed in 1863, *' to inquire and asoertain how Cur the m«r^ 
caniile Uws of the United Kingdom may be adTantageoosIy 
assimilated." That Commission was composed of an 
English, an Irish, and a Scotch judge ; of an English bar- 
rister and a Sootch adrocate ; and of three merchants 
familiar with the commercial aifiurs of the three diTisions 
of the kingdom. Mr Burrell pointed out a oiroomstanoe 
in connection with the commission which he had not 
seen noticed elsewhere, that the propoeed inquiry was al- 
most exactly similar as regards its solgect, the mode in 
which it wss to be carried out, end the method adopted by 
the Commissioners to accomplish their task, to the plan 
proposed more than S50 years ago by the great Lord Bacon, 
>n his tract addresaed to King James, titled "Preparation 
toward the Union of the Laws of England and Scotland," 
and be read an extract from that work contaimng an eulogium 
on the Sootch law, and expressiTe of the delight that great 
lawyer felt, in reading our treatises on laws, to obserre 
"not only their broTtty and propriety of speech, but also 
how near they came to the law of England." The Com- 
missioners circulated among the Tarious legal and commer- 
cial bodies thrcragfaout the kingdom a oomprehensiTe list of 
the existing differences prevailing in England, Leland, and 
Scotland as regards oommerdal law, and the copious 
answers reoeiTed, especially from Scotland, on the subject, 
had exercised great infloenoe on the opinion ultimately 
arriTcd at by the Commissioners. Their repmi was issued 
in 1864, and it showed the impartiality with which they had 
conducted the investigation — that while out of about sixty 
subjects requiring assimilation, ss regards ten of them they 
adopted neither the law of England nor that of Scotland, 
but a modification of both. As regards the rest of these 
points, they wore of opinion that nearly half of them should 
be regulated in aooordance with the law of Scotland, and the 
other half according to that of England. Following on the 
report, several of the suggestions of the Commissioners were 
embodied in separate bi]ls^ and introduced in the next ses- 
sion of Parliament^the one making the requisite slterations 
in the Scotch, and the other in the English law. The Sootch 
bill passed rapidly through Parliament with very trifling 
alterations, and became the "Mercantile Law Amendment 
(Sootland) Act," (21st July, 1856). The English bill 
psssed the Lords, alter receiving important alterations 
from the Lord Chancellor and other Law Lords, but was 
very considerably modified in the House of Commons^ and, 
in consequence, was referred to a Select Committee, by 
which the objections of the Commons were sustained, 
and the bil1| thus shorn of msny of its leading pro- 



TisioDS,altmiatslyreeeiTed the Boyal Aassiit» and i 
the "Act to amsnd the Laws of Bnghmd and Ireland 
alftoting trade and oommerce," (SOth July, 1866.) Mr 
BwTsU then detailed the many and benefidal improvn- 
meats which these Aots had introdneed. Thongh the 
chaogee so msde were not very important or codensiTS, they 
indicated the proper prineiplea upon iHiidi ^m^u^sut^ jg 
desirable, and tb^ were likely to be the fiirenmnen of r^ 
Anns equally wall eonsidered, bitt of more enUrged and 
general applicatkm. He then described the numerous other 
points of diflerenoe not dealt with by tbeee bilk, stffl re- 
maining unrsoonciled in the laws of the diilbrent poitioiis of 
the kingdom, and urged on the law students he addressed 
to ISumHarise themsehres with them as a preparation Ibr in- 
telligently anderatandingthelegislatioaon the snbfeet whidi 
was sure to ensue. Inpartieuhur, hefiillydwelton theim. 
portent differenoes which still hamper the trsnaaction of 
businem arising from the eonflicting rules that exist as to the 
capacity of minors and manied women, as to bills of ex- 
change, paitnersbip^ snd other suoh topics; and gave an 
amusing account of how the attempt to introduce the aom- 
mary remedy of the Soottisb law for the payment of billa of 
exchange had been defeated in the House of Commons, 
though approved of by the Chancellor andall the Iaw Lovds, 
by the " debtor" interest in that House, and chiefly thzongh 
the influence of the Lrish members, one of whom tiaus 
naively gave his reeson for his opposition :— " Thre^-foartbs 
of us are debtors, not one-lourth belongs to the daas of 
creditors, that is why legislation has been so directed against 
creditors in this House, snd why we so strictly guard the 
immunity of debton ?" The bill was accordingly lost, but 
being introduoed in a rtry much modified form, ultimately 
passed, snd, though affording nothing like the efSoaciona 
remedy we possees in Scotland, has proved, in the words of 
Lord Brougham--" A souroe of s^est discomfort to two 
cl asse s t hose who- sre averse to paying their debts, and 
those who view with an evil eye all restraints uponannnli. 
mited issue of paper, including, of course, accommodation 
bills." In conclusion, snd as regards the proepect of further 
assimilation, it was stated that at no periodwasthera agreater 
willingnees on the part of all parties and all professioas for 
its aocompliahment. Law reform has become a matter of 
emulation with the two great parties who alternately rulo 
the State. It formed a pronunent topic in the prognmnM 
of the last Derby Qovemment. The eminent lawyen of this 
party, Lord St. Leonanls, Lord Chelmsford, Sir Hugh Cairns, 
and Sir F. Kelly, &c,, are all eminent law reformers, and it 
is needless to say that the present Government is not behind 
them in this respect. In Ijord (- - 

severing and useful law reformer, 
present Lord Chancellor, the country ] 
whose past efforts, eminent abilities, and unyielding courage 
justify the highest possible expectations of a succession of 
immediate and practical measures of law reform. Another 
souroe of influence in favour of assimilation, tliougb of a 
wider kind, is supplied by the Social Science Asswiation. 
The eminent success which attended the jurisprudence de- 
partment of that body at their meeting in Glasgow last yeir 
tias induced them to establish a separate department for 
"Trade and Internationa] Law," to which they have 
invited the presence, at the meeting to be held next month 
in Dublin, of foreign delegates, merchants, and others, for 
the elacidstion of questions relating t0 4X)mmeree and in- 
ternational law ; and it appean from the programme just 
published that their discussions are to be directed to each 
topics as " International General Average," " The Law of 
Collisions of Shins," "Bights of Belligerents over Private 
Property at Sea,^* "International Copyright," and "In- 
ternational Aspects of the Bankrupt Lawa.'^ 



ampbell we have lost a per- 
V but in his successor, tlko 
auntry hss found another, 
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Ib tlie lesBion of Parliament which has Jnat dosed 
two Acts haye been passed in reference to the 
execution of deeds to regulate saccession to per- 
lonil property. 

At common law, snccession to the personal estate 
of a person deceased is regulated bj the law of the 
comtrj in which he was a domiciled inhabitant at 
the time of his death, without any regard to the 
aetoal place either of his birth or death, or the 
ntoation of his property at the time of his death. 

FoDowing out that principle, it has long been 
wttled law that a testamentary conreyance of more- 
ables fell to be executed according to the law of the 
place where the Testator had his domicil, not at 
the time of execution of the deed, but at the date 
ofhii death. 

This state of the law was, in its practical opera- 
tioo, attended with much difficulty, and was the 
esQse of great hardships in many ways. 

The first difficulty is the frequent recurring and 
Tery perplexing one of finding where a man's 
domicil is. With the yiew of rendering that fact 
moie ascertainable, the Act of 24 and 25 Victoria, 
o^ 121, has been passed. It is entitled, <'An 
'*Act to amend the law in relation to Wills and 
t<Domicil of British subjects dying whilst resident 
<*sbroad, and of Foreign subjects dying whilst 
''resident within Her Majesty's dominions." 

This statute provides solely for the constitution 
snd declaration of domicil, for the purposes of 
fflofeable saccession. 

In the case of British subjects resident abroad, it is 
pro?ided that ^here by convention with any foreign 
ikste, Her Mij^ty shaU agree that the prorisions 



of the Act shall take effect, no British subject 
resident at the time of his death in a foreign > 
country, shall be deemed to hare acquired a 
domicil therein, unless he shaU hare been resident 
therein for one year preceding his death, and 
shall also hare deposited in a public office of such 
foreign country, a declaration in writing, of his 
intention to become domiciled therein. In like 
manner, a foreigner under a similar oouTeation, 
in order to acquire a domicQ in the United King- 
dom, must reside therein for one year preceding 
his death, and deposit with the Home Secretary 
a declaration of his intention to become a domi- 
ciled Englishman, Scotchman, or Irishman.* 

ProYision is made for enabling consuls or agents 
of Foreign states, in Britain, to administer the 
personal estates of their own countrymen dying here, 
upon a conyention with such state, and for granting 
to British Consuls, in Foreign countries, the like 
powers in the case of British subjects dying abroad. 

This statute renders more easy the solution of 
the question, What is domicil t in so far as it puts 
intention entirely out of yiew in the formation of a 
domidl, for purposes of personal succession, and 
makes residence, coupled with the declaration before 
mentioned, the sole test. 

But eren where there is no difficulty in the 
ascertainment of a domicil, it has long been con- 
sidered that the confinement of the validity of wills 
to those executed according to the law of the tes- 
tator's domicil at the time of his death, was too 
restrictive. It is obvious that a person quite aware 
of the state of the kw, might midce his will accord- 
ing to the forms of the country where at the time 
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be had bis domidl, and yet have bis purpose en- 
tirelj frustrated by a sabseqnent cbange of domiciL 
The otber statute, abore referred to, was passed for 
tbe purpose of altering tbis state of tbings. It is 
cap. 114, of last session, and is entitled '* An Act 
« to amend tbe Law with respect to wills and per- 
" sonal estates, made by BritlBb subjects.'' 

By tbis Act wills of British subjects, executed 
out of tbe United Kingdom, are declared to be 
yalld if executed according to the forms (1), of the 
law of tbe place where tbe will was made; (2), of 
the law of tbe place where the testator was doml 
ciled when tbe will was made; (8), of the law of 
tbe testator's domicil of origin. 

As to wills executed within the United Kingdom 
by British subjects, it is declared that every will 
bb:;ll be valid if executed according to tbe forms in 
use la that part of the kingdom where the will is 
made, without regard to tbe domicil of the party 
makiug it The Act likewise provides that change 
of domicil, after tbe execution of a will, shall have 
no effect on tbe validity of the instrument. 

These statutes place tbe law of Wills or Trust 
Settlements on a much more satisfactory footing. 
A man who makes his will can do so now on the 
assurance that subsequent cbange of domicil will 
have no effect on its validity, and he has besides 
tbe option of framing it either in the forms of tbe 
place where be makes it, the place of bis domicO, 
or tbe place of its origin. 



GROUND ANNUALS. 

Jy a community like that of Glasgow, where the 
practice of constituting land rights by contracts 
of ground annual has become so prevalent, the 
power of the granter of the right to receive pay- 
ment of tbe ground rents — taken in connexion with 
his power to irritate or annul the right in conse- 
quence of non-implement of any of the conditions of 
the contract — is one of much importance. In tbe 
case of feu duties, it has been held (Magistrates of 
Edinburgh v. Ilorsbnrgb, ICth May, 1834; 12 D., 
59S) that a superior who takes decree of declarator 
of irritancy, oh non soltUem eanonemy cannot after- 
wards pursue for tbe bygone fen duties. The ratio 
of the decision, as stated by Lord Balgray, is that 
so soon as the decree of declarator is extracted, tbe 
feu is gone, and tbe superiority is anniliilatcd. lu 
the old case of M* Vicar v, Cochran, 14th July, 
1748; Mor. Die, 15095, the Court went farther, and 
held tluit a superior camiol puifcuc btth for pny- 



metit of arrears of feu duties and a declarator of 
irritancy, ob non toluUm canottem, but must be oou- 
tent with one or tbe other. Whatever foundation 
fortbededsion there may be in legal principle,its ope- 
ration is somewhat inequitable ; for it appears unjust 
that a fenar should not be liable for the feu duties 
of his possession so long as he reaps the fhiit of it, 
though tbe subject should be afterwards taken from 
him by an irritancy. But the question seems to 
have been held by tbe judges in other cases as 
settled by the early case just referred to. 

On tbe power of a party in right of a ground 
annual to pursue for arrears, and at tbe same time 
sue a declarator of irritancy on the ground of 
failure to implement tbe contract in ctker rnpeefs, 
there seems to be no decision, though a case of the 
kind has been before the Court 

If the disponee in a contract cff ground annual is 
taken bound as a security for tbe payment of the 
ground rent to erect buildings of a certain descrip- 
tion and value under tbe penalty of an irritancy, is 
tbe disponer to have no right to insist for payment 
of the ground annuals due to bun, should tbe dis- 
ponee see fit to neglect his obligation as to build- 
ing, and force the disponer to take proceedmgs to 
make his irritancy effectual? The hardship of such 
a result, viewed practically, is obvious. It is 
thought, however, that there is sufficient distinction 
in principle between tbe case now put and tbe 
cases before quoted to warrant the inference that 
the power of the disponer to sue for payment 
would not be cut off In the case of an irritancy, 
ob non solutem canonem, thci non-payment of arrears 
is the foundation of the action of declarator of 
irritancy, and it may be said that a superior cannot 
sue for payment of arrears upon the non-payment 
of which he founds his action of irritancy any more 
than be could raise a declarator if the arrears did 
not exist. But in the case of the ground annual, 
the relation of superior and vassal does not arise. 
The irritancy and tbe petitory action proceed upoa 
grounds which have no connection with each other, 
but are of an entirely independent and separate 
nature. If the disponee had folly performed bis 
engagement to build, he would still have been liable 
to action for payment of the ground annuals ; and 
in like manner, though he had paid the whole 
ground annuals to the utmost farthing, he would 
not thereby have avoided tho declarator of irritancy 
60 long as he failed to fulfil tbe conditions as to 
building. It is thought, therefore, that in the 
case mentioned, a disponee who sees fit to exercise 
his power of declaring an irritancy, would not be 
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precladed thereby from maintiuiuDg an action for 
pajmeot of the gronnd annuak doe by the dis- 
ponee for the period daring which he remained in 
the enjoyment of the subject But the point ia 
one of sofficient doubt to malie the conreyancer who 
prepares the contract carefid to see that no snch 
qnestion can mse. 



JKREGXTLAR MARRIAGES. 

[▼• wen unabto from waat of mM to iniort the following report 
of tlia COM of Campball milur, aUadod to in tbo arttolo on 
**lir«giilar Mandates ** in our last nunbor. Wo now giTO it] 

''COUST OF CHAKCIBT— DUBLIN, 12tH FeBRUABT, 
MASRIAGB OF WAXD OF COUBT — COIOIITAL FOB 
OOHIXHFr. Of BB CAMPBBLL lOLULB, ▲ lOKOB, 
This case came before the court, panaaat to an order 
made by the Lord CSiancellor, directiDg all parties to attend 
personally, in consequence of an affidavit that had been 
made by Mr Richard DaTison, of the firm of Davison and 
ToTv«nsi, Belfast, who was one of the guardians of the 
miliar. It appeared by the affidavit that Mr Davison was 
iniiMcmed a short tinie since by his co-partner, Mr Torrens, 
that the minor, accompanied by Mr Anderson, who is the 
second husband of theminor*s mother, and Mr James Martin, 
the nncle of a Miss Margaret Clinton Martin, had, in the 
month of December last, gone to Glasgow, and after resid- 
ing there for the number of days required by laW, had been 
mazried to Miw Margaret Clinton Martin, the minor being 
then under seventeen yean of age. It also appeared that 
the parties had been warned by Mr Torrens of the danger 
they incurred in committing the contempt of court. It was 
stated that the minor was possessed of property to the 
amount of £800 per annum. Since the marriage, the bride 
and bridegroom had returned to this country, and were 
residing with the minor's mother at fiallymena, County 
Antrim. 

The LoBD Cbi.9CKux>r directed Messrs Anderson and 
Martin to be forthwith committed to the Marshalsea, there 
to be kept prisoners until further order. As to the minor's 
mother, his lordship said she should not be included, as it 
was most probable she had acted under the influence of 
others, nor did he intend to commit the person who had per- 
fonned the ceremony. He also directed Mr Davison to see 
that no communication took place between the minor and 
his alleged wife; and referred the matter to the Master to 
inquire into the validity of the marriage, and if it was in> 
■valid, to report what steps should be taken to have it an- 
nnUed." 

In the meantime, an opinion was obtained from 
the Lord Advocate of Scotknd that the marriage 
was Yahd. 

This case then came (22d March, 1861) before 
Master Brooke, for the porpose of obtaining his de- 
ddoD, under the order of reference made by the 
Lord Chancellor as to the ralidity of the marriage. 
Mr F. Walsh, Q.C. (instrncted by Mr John Law- 
less), api>eared for Mr James Martin, and for Mrs 



Millar, wife of the minor ; Mr Foley (instrncted by 
Messrs Darison and Ferrison), for the guardians ; 
and Mr Michael Morrison for Mr Anderson. 

The charge filed by the gnardiaos stated that the 
minor was a ward in Conrt on the 29th January, 
1849, and was allowed £200 a year for his ednca- 
tion and maintenance ; that his property amounted 
to £800 a year, together with near £8000 in the 
funds ; that in Norember last he proceeded to Glas- 
gow with Mr James Anderson, his stepfather (now 
in custody for contempt) and Mr James Martin, 
uncle to Miss Margaret CSinton Martin, all of them 
residing in Ballymena, and that a ceremony of mar« 
riage took place between the parties, but the guar- 
dians were not aware of the exact nature of it ; that 
they preriously cautioned all the parties against the 
marriage, and against promoting it in any way, and 
that they (the guardians) never consented to it in 
any way, and that the minor was only seventeen 
years old in February last They submitted that 
the minor, under these circumstances, ought not to 
be allowed to continue to reside at the house of his 
stepfather, where he would be totally unemployed, 
but that he should be sent to a public school at some 
distance. They suggested that it would be advis- 
able to send him to the Isle of Man, in order that 
his education might be completed. Mr Martin and 
Mrs Millar, the minor's wife, set forth that she was 
married to the minor at the Temperance Uotel, 
Glaagow, on the 29th of December kst, pursuant 
to the provisions of the 19th and 29th Yic., chap. 
96 ; that on the occasion of the marriage a mutual 
declaration and acknowledgment of marriage was 
made by eachi party in the presence of Anderson 
and Martin, which was proved by their having 
signed a certificate to that effect, that they all ap- 
peared before the Sheriff of Lanark sabsequenUy 
and gave evidence of the marriage on oath, and 
that he issued a warrant for the same to be regis- 
tered, that this was done, as appeared by the cer- 
tificate of registration now produced, and that she 
was 21 years of age, and lived with her husband as 
his wife from the time of the marriage np to the 
date of the Lord Chancellor s order in February 
last ; that she married the minor at his own en- 
treaty and with the approbation of his stepfather, 
and she submitted that as she was innocent of any 
intentional wrong in the matter, she should not be 
deprived of her hnsbaud, or be reduced to the mental 
suffering and misery that would result from such 
deprivation. She added that she had obtained the 
opinion of the Lord Advocate of Scotiand that the 
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marriage waa perfecUj TiKd, and aha now produced 
that opinion. A discharge waa alao iDed bj the 
mother of the minor, in which ahe atated that his 
education waa not now neglected, and that aepafar 
tioh fW>m hia wife wonld be likc^ to be attended 
with bad resnlts. 
Oonniel for all the partiea haTing been heard, 
Hr Brooke aaid that the condnct of the ndnor'a 
stepfather and of James Martin waa altogether nn- 
JQStifiable. The production of the marriage cer- 
tificate was, however, condnsiTe, and he should 
declare the marriage to be Tatid accordiog to the 
law of Scotland, and that therefore lirs Millar waa 
the lawful wife of the mbor. With respect to the 
education of the minor, he would cause inquiriea to 
be made on that subject, and let the trustees have 
notice of the result. 

Mrs Anderson, MrsMiDar, and the trustees, were 
then separatelj examined bj the Master in his 
chamber. Mra Millar waa present at the hearing 
of the 



THE ENGLISH LAW OF DOMICIL. 

Bt Qixtbe Sxbvhsm Boma>, Enn of Linoolii's-Iim, 
BaiTi«tor*Bt-lair. 

(Frmn iK$ 86UeUaf*t JwmdL) 
iL — DUDrmov or domioil. 



{CimUnfud/rompag9 86.) 
the nation." We have been obliged to anticipate 
the definition of the term *<natiTe coantrj," because 
our subject led us to treat of the love of our country. 
. . . Supposing then, this definition alreadj 
known, it remains to explain several things that 
hare relation to this subject, that answer the ques- 
tions that naturally arise upon it (vide Vattely p 63, 
s. 122). The term '' country" seems to be pretty 
generally known, but as it is taken in different 
senses, it may not be unusefal to gire it here an 
exact definition. It commonly signifies " the state of 
whkh one it a member;" in this sense we haye used it 
in the preceding sections, and it is to be thus in 
troduoed into the law of nations. In a more con- 
fined sense, and more agreeably to its etymology, 
this term signifies the state (or eren more particularly), 
ths town or place where our parents have Mr fixed 
residenee at the moment of our buih;*' in this sense It 
Is justly said that our country cannot be changed, 
and always remains the same to whatCTcr place Ve 



may aftttwarda remoTo; .... but aai 
lawfiil reaaona may oblige a man to choose i 
country, that is, to become a member of \ 
society; ao, when we speak in general of thia duty 
to our country, the term is to be understood aa 
ling **ikestatsofwhii^anu»u wnaetwdmem-^ 
ber;" since it is the latter in preference to ofery 
other state that he is bound to aerre witii hia 
utmost efforts. At p. 108, s. 215, he proceeds, <*It 
li asked whether the children bom of a dtiaen in 
foreign countries, are dtiaensT The law haa de- 
cided that question in several countries, and thoae 
regulations must be followed. By the law of natora 
alone children follow the condition of their fathers, 
and enter hito all their rights. The place of birth 
produces no change hi this particular, and cannot, 
of itself, furnish any reason for taking fWnn a diHd 
what nature haa given Mm. I say, of itself; for 
dvil and political laws may, for particular reasons* 
ordain otherwise, but I suppose that the father haa 
not entirely quitted his country in order to settia 
elsewhere. If he has fixed his abode in a foreign 
country, he has become a member of another sodety, 
at least as t^ perpetual inhabitant^ and his children will 
be members of it also." (I give this from tho 
English translation for greater couTenience.) I 
have written In itaUcs those portions of the s^ve 
qnotation which more directly bear upon my sub- 
ject, and I think it is very clear that the subject 
now called by the word <<domicil" altered very 
largely under the titie of ''settiemenf (the French 
word '^domidle** bdng so translated) into the con- 
sideration or the law of nations at the time Yattel 
Iwrote, and those expressions which I have so par- 
ticalarised, apply very specially to it, as at present 
treated of and understood, besides referring to other 
portions of the same subject. In considering any 
subject, it is of the last consequence that we should 
understand folly what it is we are going to condder, 
and hence, anything tending to elnddate the defini- 
tion has its use. 
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PRIVATE BILL LEGISLATION. 



The following paper was read by Mr Polling, at 
a meeting of the Law Amendment Society : — 

The phrase — §yi(em of UgitkAion — ^in reference to 
private bills has, at this day, a reoeived meaning, 
tiiongh it is not altogether appropriate. 

The practice of exceptional interference with the 
general conrae of the law, by private and special 
enactments, concessions, and dispensations, rather 
implies a series of anomalies than UgiskUion, and 
certainly represents no sytiem of legislation. 

To interfere with the course of the general law, 
in favour or to the prejudice of individuals, is neither 
legislation nor judicial administration; it is hardly 
more or less than the arbitrary dispensation of 
abflolate power. 

Under purely despotic governments, whatever 
receives the sanction of the sovereign becomes legal; 
and in our own country, under the sway of the 
Plantagenots, the impress of the great seal or the 
sanction of the sign manual warped the law to the 
occasion of every fitvoured applicant. Letters from 
the Crown, abundantly to be found on the Patent 
and Close Belli, assumed to give a ready relief 
against legal obstructions in the way of private 
schemes. 

Living now under a coustitutioual government, 
which admits of no royal grants, concessions, or 
dispensations, infringing on the general law of the 
land, we are made to feel that the general law can 
be adapted to the exigencies of any individuals who 
pursue the forms prescribed, and have the money 
required, for obUining a private Act of Parliament. 

Private Acta in the present age, if they do not, 
like the early documents under that title to Le 



found on the RolU of the compliant Parliaments of 
Edward lY.and Richard III., bastardise a trouble - 
some competitor for the Crown, or partition the pos- 
sessions of those out of power among the adherents 
and friends of the ruling body, still work the injustice 
that is inevitable wherever general laws are niade to 
yield to individual importunities. 

If it be the lot of one of us to be involved in a 
dispute with a company invested with parliamentary 
powers, we may soon be made to feel that, not the 
general law of England, but a special statute passed 
on the private petition of our adversary, is to adjust 
the differences between us. Even if carefully endea- 
vouring to avoid direct negotiations and transactions 
with l^ies thus armed, we have little chance of 
ignoring or disregarding the provisions of private 
Acts of Parliament. We cannot travel or stay at 
home without bringing ourselves within the opera- 
tion of some of the special enactments. Every rail- 
way, oanal, or turnpike-road; every harbour, dock, 
or pier; almost every town or large parish has its 
collection of local acts. If the street in front of our 
doors is obstructed; if the supply of water or gas to 
our hoiises be capriciously stopped; if the rate col- 
lector summarily calls on us for any unexpected 
contribution, we may rely on finding the imposition 
sanctioned, not by the general law, but by some ex- 
traordinary enactment of the Legislature passed on 
a private petition. 

The volumes of our statute law at this time con- 
tain no less thau iufeniy-teven lAoutayuf local, per- 
sonal, and private Acts of Parliament, varying the 
general public law, and containing enactments 
having almost every variety of object— compulsorily 
to dispossess the owners of private property, under 
the pretence of the public good — freely to give cer- 
tain joint stock companies the management and con- 
trol of our rivers, harbours, roads, and streets, and 
other property, essentially public — to confer mono- 
polies and arbitrary powera, tolls and taxes, wholly 
unknown to the common law. 
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These special acts introduce an endless variety of 
conditions and terms into all contracts and transac 
tions with the privileged bodies; penalties and penal 
proceedings — often of a very vexatious character — 
innovating on the tirst principles of the common 
law, the law of evidence, the rights of property and 
of civil liberty — mere private trespasses on the pri 
vileged propc: ty visited with serious punishments 
— ^in some instances the offences magnified into 
ftUmits. 

Opposed as such anomalous enactments are to 
every principle of justice, hardly less objectionable 
is the way in which they pass the parliamentary 
ordeal. Framed wholly to meet tbe purposes of 
the promoters, a local and personal bill comes before 
a select committee in either House, rarely opposed 
by any one but a rival applicant for similar privi- 
leges. The contest in committee is carried on be- 
tween these rivals week after week during the par- 
liamentary session. Lawyers, engineers, and wit- 
nesses^-ou some occasious there have been as many 
as 400 concerned in one bill (all of them eztrava^ 
gantly paid for their serrices) — come only to pro- 
mote the special interests of those for whom they 
severally appear. No one, professionally or other- 
wise, is engaged to watch or advocate the interests 
of the public: and tbe wearied members of commit- 
tee, overwhelmed with a thousand sophistries and 
miarepresentations, are too glad to see the prospect 
of terminatiug the contests which actually arise, 
without volunteeriDg inquiries affecting merely the 
public interests. Select committees have been over 
and over again denounced as the very worst tribu< 
nals that could be devised for the investigation of 
the merits of a private bill project. The prodigal 
costliness of the proceedings before these commit- 
tees, often amounting, in the case of our railway 
companies, to a very large proportion of all their 
capital — and, in tho case of many local improve- 
ment bills, to enormous sums, directed to be raised 
afterwards by tolls and impositions on the public — 
have made one evil of private bill l^^ation pi-ess 
woere it is sure to make itself felt. 

Shareholdei'S who contributed funds thus misap- 
plied and perverted from their legitimate purpose 
— the public who have been taxed in various ways 
to meet the deficiency, all feel that select committee 
ezj^enses are a gross abuse. When we find the ex- 
penditure of the Great Northern Railway in parJia- 
mentai7 costs amounting to luilf a million Bieiiing 
before the undertaking itself was even commenced 
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amidst the loud complaints of wearied members and 
of disappointed constituents, private bill committees 
consume thut time which, judiciously applied to tho 
details of public business, might prevent the repeti- 
tion of the auuual outcry about reforms postponed, 
inquiries refused, the estimatcA sci ambled through, 
and great public qucetions neglected— we may justly 
denounce the private bill system as directly obstruct- 
ing the business of tho nation. Were the labours 
of private bill committees to be lessened, and the 
valuable time thus consumed to l)e devoted to com- 
mittees to be appointed for tho thorough investiga- 
tion of the details, and expediting the progress of 
puhlte questions before Parliament, the annual dis- 
appointment referred to would indeed be lessened. 

The unjustifiable costliness, the anomalous cha- 
racter, the inconvenient and irksome proceedings 
of private bill committees, obstructive as they are 
to public business, and so wholly unsatis&ctory in 
their results, have been the subject of vehement 
condemnation by all classes for a great many years 
— by parliamentary committees without number — 
by judges who have vainly endeavoured to construe 
and practically apply the exceptional enactments, 
and by the public, who have to suffer and pay for 
it all. 

The anomalous authority exercised by Parliament 
in the cose of private bills has ever been deemed to 
require the utmost vigilance. The preliminary in- 
vestigation by the ancient officers called Be^eivfn 
and Tf-ien of PetUionsy and the subsequent examina- 
tion by tbe Judges summoned in the House of Lords 
having gone into disuse, standing orders have been 
made in modem times with the view to realise the 
eulogistic apology of Blackstone (vol. iii. p. 345), 
that " private Acts of Parliament are carried on in 
both Houses with great deliberation and caution, 
and ^hat nothing is done without tbe consent of all 
parties in being and capable of consent, that have 
the remotest interest in the matter J* 

As the practice of parliamentary interferenco hj 
private bills has gradually extended from mer« 
cases of disentailing private estates with the consent 
of every individual concerned, to extensive joint 
stock undertakings of a distinctly public character, 
at tlie prayer only of tlse schemers, it has, after 
years of experimental change, been found that no 
standing orders are sufficient to prevent imposition 
and injustice. The inherent defects of a system by 
which the distinct functions of the legislator and 
judge are sought to be united, defy all humau efforts 



— when we find (as parliamentary reports show us) , to cure it. 
companies consuming their eutire property and j In 1846 the abuses practised before private bill 
proposed capital in obtaining, or endeavouring to committees excited so much attention, tiiat Parlia- 
obtain, the concession ot parliamentary porcers — the meut was induced to paes an Act, 9 & 10 Vict. c. 
practice which sanctions and necessitates such 1 106, affirming the self-evident proposition, tliat '< it 



breaches of trust, might be justly stigmatized as 
something more than a mere abuse. 

Last, though not the least, of the evils of private 
bill proceedings, is the obstruction they offer to the 
legitimate business of Parliament. In the great 
railway session of 184G, there were no less than 500 
sittings of select committees, as many as thirty-four 



is expedient that facilities should be given for pro- 
curing more complete and trustworthy information 
previous to inquiries bcfoi-e cither House of I'arlia- 
ment on applications in certain cases for private 
Acts." But the complete and trustworthy informa- 
tion which was directtd by that Act, and the amend- 
ing Act of 1848 (II & 12 Vict. c. 129), was prao- 



bcing held in one day. When, session after session, tically limited to cei-tain matters affecting the spe- 
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cial interests confided to the Commisdoners of Woods 
and ForetUand the Admialty, and these preliminary 
inquires were not required to be made in such a 
manner as to affoi^ Parliament or the public any 
light on the real merits of a proposed scheme, which 
might, for anything that appeared in such prelimi- 
nary investigation, be most prejudicial to private 
rights, without producing any commensurate public 
advantages. These preliminary inquiries, ns might 
be expected, were therefore, after a short time, pro- 
nounoed a failure, and the statutes prescribing them 
repealed (by 14 & 15 Vict. c. 129). 

With somo alterations in detail in the routine of 
select committees, the regulations affecting private 
bills remain almost as they were. The chief objec- 
tions to them continue, and with, perhaps, the ex- 
ception of parliamentary agents and practitioners, 
every class affected by private bills and private 
Acts of Parliament unite in denouncing them as a 
montirous ineanvenience and a monstrous abuss. 

The instituting a preliminary investigation of the 
fact*i which is a prindple of our whole system of 
justice, which the common law requires before judg- 
ment can be pronounced, which is followed in every 
tribunal in this country, either in the shape of a 
trial by jury or reference to some subordinate officer, 
or to some competent person specially appointed to 
reduce the facts into the shape of a special case, is 
practically ignored by Parliament, who proceed to 
the second stage of a private bill, vnthout any inves- 
tigation of the merits, and then, in the objection- 
able manner already spoken of, delegate the investiga^ 
tian and the real power of uUimate decision to a few 
members of their own body. 

Anticipating, from a notice of motion already 
given for next session, that Parliament will, before 
long, again take into consideration the whole ques- 
tion of private bill procedure, it may be worthy the 
attention of this Society whether the following sug- 
gestions might not, with some advantage, be sub- 
mitted to the attention of the Legislature: — 

1. Let competent pcrsors be appointed by both Houses 
of Parliament, invea'ed with the lull powers or the nncient 
triers and receivers of jtelitiofiSf and the modern examin- 
ers; and let every petition for a private bill be referred 
to one of such persons, who,> having summoned before 
him, and iully heurd all parties intcrcsled, and fu!]y exa- 
mined all material evidence, parol or documentary, should 
make a full and compleio report lo Parliament not only 
of the compliance with the standing orders, but of the 
objects and proved facts relating to each petition, and 
the evidence, conflicting or othcrwliic, by which ii is 
promoted or opposed, and the precise way in which the 
proposed bill deviates, in any clause, from the general 
Law of the land. 

2. Let no petition for a private bill be presented to 
either House without such report, accompanied with 
ecpics of all maps, plans, and documents referred to 
tlierein. 

3. Let the attention of Parliament, in committee or 
otherwise, be confined to the di>posal of the questions 
arising on the report, and any exceptions to such report 
duly presented by any party having a recognised locus 
standi; and let tho facts shown on such report, or any 
report on any fresh investigation, directed in conse- 
qaenoe' of such exceptions, be conclusive. 

i. Lee general regulations be made for petitions for 



, such private bills being presented at any period of the 
I year, and being referred at once to the appointed exa- 
miner by the Lord ('hancellor or Speaker — for the pur- 
pose of such examination, altogether or in part, in tho 
immediate locality to be affected by the proposed bill — 
and for visiting with exemplary costs all persons guilty 
of vexatious proceedings. 

5. Let all common form clauses, of every class of local 
and personal Act, be consolidated into one or more gene- 
ral Acts, and made to operate in all cases of n similar 
character, both as regards existing and future local and 
personal Acts, whether such clauses regulate the mode 
of procedure, tho form of conveyance, &c. ; and 

6. Let Parliament, as speedily as possible, pursue the 
course taken with respect to local courts, the enclosure 
of waste lands, watching, lighting, police, and various 
other matters formerly regulated by special Acts, and 
substitute general and systematic legislation for that 
which is now merely anomalous and pernicious. 

These amendments in the mode of proceeding 
with respect to applications for private Acts of Par- 
liament, would not only materially diminish the 
present expenditure of public and private time and 
money before committees, and secure to Parliament 
complete and trustworthy information respecting 
each application, but the reform could, unlike any 
chauge hitherto suggested, be effected without in 
I any way intrenching on the lerjitimate function or 
! privileges of either House of Parliament. 

In lieu of the loose and unsatisfactory investiga- 
tion uuder the present mode of proceeding, an 
authentic record of the facts of every case would 
come before Parliament, enabling each branch of 
the Legislature to decide on those proved facts, and 
apply the redress which the constitution has em- 
powered Parliament to afford. 



A MINISTER OP JUSTICE. 

The followiug paper was read at a meeting of the 
Metropolitan and Provincial Law Association by Mr 
; John Turner : — 

I There is nothing of more importance in all 
I civilised countr'es than the pure and perfect 
• administration of justice. It is in i*eliance on 
the protection which the law is presumed to give 
to every subject that the natural liberty to avenge 
personal wrongs and to redress injuries is abandoned, 
and the more lutional appeal to lawfully constituted 
authority is resorted to. The protection of pereon 
and property by the law is the link which binds the 
subject in allegiance to tho sovereign, and compels a 
willing submission to the payment of heavy and 
burdensome taxes to the State. If, therefore, justice 
is so indifferently administered that no one can rely 
upon it for protection— if it is so uncertain that it 
becomes a question whether it is not better to sub- 
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mit to wrong— rather than aggravate the evU by an 
appeal to tribunals upon whose decisions no certainty 
of justice can be expected, then, indeed, the primary 
object of all government is defeated; and whatever 
country is so situated, is reduced to a condition 
inferior to those less civilised states, whose laws give 
assured protection, without the "glorious uncer- 
tainty," which, to some extent, is the reproach of 
our system of jurisprudence. It is imposnble to 
overrate the importance of this subject to profes- 
sional men. Our living depends upon the confi- 
dence our clients place in courts of justice to redress 
their wrongs; and to the growing feeling of distrust 
in the sufficiency of existing tribunals may not 
unfairly be attributed some portion of the Ming 
off in the practice of professional men which has of 
late years become so painfully manifest. It is 
desirable, therefore, that a calm investigation of our 
own judicial systems should be made, to see whether 
they fulfil the reasonable expectations of the suitor 
and the public. It would have given me great satis- 
fiiotion had some person of more ability, and greater 
influence, brought this important subject under your 
consideration; but in the hope that other gentlemen 
will give tho matter the benefit of their experience, 
I will endeavour to place before the meeting those 
circumstances which appear to me to show, that 
while other departments of science are pursued with 
success and benefit to mankind, that of law and 
justice holds but a doubtful position. It would 
appear that our lawgivers have been very sensible 
that the administration of justice is fiir from perfect 
—at least, this may be inferred firom the great num- 
ber of new laws, new systems of procedure, and 
endless changes which are constantly taking place ; 
and if there were any prospect of amendment from 
such perpetually recurring alterations, neither the 
profession nor the public would have reason to com- 
plain of them. There must be something essentially 
wrong, which is not generally underetood tp call for 
so much change. If we appeal to positive law in 
the statute books, we certainly find imperfections, 
but not to an extent to account for the great distrust 
of law exhibited by suitora and the public;— and as 
the Common Law professes to have a remedy for 
every wrong, it is not to that department of juris- 
prudence we must look for the evils which have 
created such distrust. We have our systems multi- 
form and complex— our equity jurisprudence and its 
procedure— our common law courts and their pro- 
cedure— our code of bankruptcy and insolvent law 
—our county court law, and, not the least impor- 
tant, our criminal jurisdiction. From each system 
complaints arise of imperfect justice, or rather of 
injustice, and the charge is the more mischievous 
from its generality. That vague term, " The Law, 
is always accused of being the real delinquent, the 
administrators of justice never being suspected of 
having any hand in the matter, and as a consequence 
changes of form and of procedure have been the 
chief*'object of law reformers. With tho changes 



of prooednre, however, there baa been no abate- 
ment (^ complaints, and whether the fears of soiton 
are weU grounded or not, it is certain that a vast 
number of persons avoid to the uttermost an appeal 
to courts of justice to redress their wrongs, and 
submit to what they deem to be injustice, rather 
than trust the result to an appeal to legal tribunals. 
What is the cause of this standing aloof t We have 
courts of appeal to correct the errors of judgment 
m inferior tribunals, and our judges are reputed to 
be the wisest, the most learned, and the meet upright 
in the world. What, then, are those evils, which 
are so painfully felt that not only the great mass of 
the public abstain from resorting to courts of justioe, 
but attorneys and solicitors are oonstantly under the 
neoeasity of advising their clients to submit to wrong, 
rather than risk the greaterevil of litigation? What 
are those evils which are so avoided t If the oouzbo 
of procedure is unexceptionable, and the judges 
above suspicion, what is there to avoid ? I speak 
not only for myself^ but I believe also the mind of 
the profession, when I answer theso questions by 
saying, it is the great uncertainty which may attend 
the result of litigation, — ^the doubt that what appears 
a plain and simple case may never be understood, 
and that common sense, justioe, and reason, may be 
set aside when the day of trial arrives. It is because 
I think that this impression upon the mind of suitors 
nuty be overcome that I have ventured to bring the 
subject before you for discussion. Our respect for 
the judicial office acts as a restraint upon anything 
like free discussion respecting the merits or demerits 
of particular judges; and it equally restrains ua 
from referring to any of their decisions in a manner 
which can render them the subject of oomment by 
others. That great and distinguished men do now 
adorn the bench as in times past no one can dispute, 
but that the greatest and wisest sometimes make 
mistakes is a feet known to every lawyer. Lord 
Brougham, in giving the judgment of the House of 
Lords in Cottle's case, in August, 1850, attributes 
the errors of the judges as the result of erring human 
nature. " No judge," said his Lordship, " ought to 
be ashamed after erring to acknowledge his errors, 
still less has a court any reason for so misplaoed a 
shame — so unseemly a reluctance to admit that the 
dispensers of justioe are subject to the common lot 
of erring humanity^ Admitting that no man is 
perfect, it is manifest there is a wide differenoe 
between the natural imperfections of man, and that 
species of conduct over which men have oontroL 
Every wrong committed may be attributed to the 
fellings of ''erring humanity,** and to accept the 
imperiections of human nature as a reason for errors 
would absolve from all human responsibility. It is 
not, therefore, to the mere imperfection of human 
nature that the miscarriages of justice can be attri- 
buted. If the feet were so, the evil would be 
without remedy. 

(ToU Conii/medJ 
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THB TRUSTEES ACT 



Tbi first question which is likely to arise under the 
Act of last session of Parliament as to the powers 
and liabilities of gratuitous trustees, (24 & 25 Via, 
e. 84), 18 with r^ard to the extent of its operation: 
whether it applies to existing trusts. Unfortun- 
ately its terms, like those of too many reoent stat- 
utes, are such as to admit of some room for doubt, 
or at least of dispute, as to the intention of the 
legislature. If the first section be taken alone, 
without reference to those which follow, there seems 
to be very reasonable ground for doubt. Unless 
the contrary be clearly expressed, an Act of Parli- 
ameat can ever be read so as to have a retrospee- 
tive efieot, by making that punishable as a crime 
which was not forbidden at the time when it was 
done, or to make a new contract or deed for the 
parties to one preyiously executed, in terms which 
they did not at the time contemplate. 
Now the first section of the Act provides — 
" All TmstB oonsdlutad by Tirtue of any Deed or Local 

* Aet of Parliament under whioh gratuitous Trustees are 

* nominated shall he held to include the following Pro. 
** Yisions, unless the contrary he expressed ; that is to say, 
■* Power to any Trustee so nominated to resign the Office 
•* of Trustee ; Power to such Trustee, if there be only Ooci 
** or to the Trustees so nominatedi or Quorum of them, to 
■* aasome new Trustees ; a Provision that the Majority of 
** the Trustees accepting and surriTing sball be a Quorum ; 
** and a Provision that each such Trustee shall only be liable 
** for his own Acts and Intromissions, and shall not be liable 

* for the Acts and Intromissions of Co-Trustees, and shall 

* not be liable for Omissious." 

If this enactment stood alone, perhaps the pre- 
ferable construction would be that it applied only 
to future trusts, and that the legislature does not 
i to confer upon trustees under existing trusts 



powers whioh the trustees had not couferred upon 
them. Nutwithstaniling the subsequent clauses, 
we undei-stand that this view is entertained by 
many, but it appears to us that the second section 
ci the Act removes the difficulty, and demonstrates 
that the Act applies to previously existing, as well 
as to future trusts. 

The second section provides that — 

"Nothing oonUined in this Act shall affect any liability 
'* incurred by any gratuitous Trastee prior to the Date of 
*' any Besignation or Assumption under the Provisions of 
:* this Act. nor any Action at Law commenced before the 
** passing of this Act." 

Now these exceptions would be meaningless unless 
the statute were held to apply to previously existing 
trusts, as well as to trusts constituted after its 
enactment. No gratuitous trustee, under a future 
trust could possibly have incurred liability as such 
prior to the passing of the Act, $o as to render him 
liable to any action at lata commenced before the pauing 
of the Ad, We conceive therefore that there can 
be no reasonable doubt that the Act applies to past 
as well as future trusts. 



THE CONJUGAL RIGHTS (SCOTLAND) 
AMENDMENT ACT, 1861. 

This is probably the most important Act affecting 
Scotland which has been passed during the past 
year. We do not expect, however, that its conse- 
quences will be immediately seen, for the exclusive 
jurisdiction conferred by it on so expensive and 
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dilatory a tribimal as the Court of SettioD, will, as 
every one practically acquainted with the subject 
knows, render it almosty if not altogether, inopera- 
tive. Litigation in the Court of Session is a luxury 
for the rich; but the women whom the Act seeks to 
benefit are not the wives of the rich. The main 
object of the Act is to protect the earnings of 
women whose husbands have deserted or separated 
themselves from them, and who, but for such pro- 
tection, would not be able to earn a livelihood for 
themselves and their fiunilies. Now it is only in 
the humbler walks of life that women so situated 
are to be found. The wife of a rich man who has 
deserted or abused her does not require protection 
for her earnings, for she earns nothing, but, on the 
other hand, compels, or is entitled to compel, her 
husband to make a suitable allowance for her ali- 
ment and maintenance. It seems a cruel mockery 
to say to the wife of a labourer or small trader left 
destitute by her husband, that it is open to her to 
apply to the Court of Session for redress. 

With this exception, the provisions of the Act 
appear to us to be worthy of all praise. 



A MINISTER OF JUSTICE. 
(Continued from October.) 
I mean no disrespect to any one when I 
say that the judges of Englaud are like other men, 
with the same infirmities, and liable to the same 
influences. They, of all men in England, are the 
only persons whose position is irresponsible ; and it 
is greatly to the credit of the Judges that, with so 
little control, justice should have been administered 
without any other complaint than that of uncertainty, 
and what a distinguished lawyer and statesman terms 
the common lot of erring humanity. That they are 
practically irresponsible is manifest from the laws 
which regulate the ofBce of judge. Until the reign 
of King William and Queen Mary, the judges were 
appointed during the pleasure of the Crown, and 
were liable to be removed at the discretion of the 
Crown, on the advice of the Privy Council. After 
the death of Queen Mary it became necessary to 
provide for the succession of the Crown, in the 
event of there being no issue of the Princess Anne 
of Denmark. King William, in a speech delivered 
in Parliament, invited the consideration of his fiedth- 
ful commons to the subject, and a Bill was brought 
in founded on resolutions agreed to by that body. 
As the bill afterwards passed (12 <k 13 Will. 3, c. 
8), it contained in the third clause, not only regula- 
tions relating to the succession of the Crown, but 
also the fo^owing provision : — *' That after, the said 
** limitation shall take effect as aforesaid,* judges* 
" commissions be made guamdiu te bene gesaerint, 
" and their salaries asoeitaiued and established ; 



*' but upon the addreai of both Houses of Parlia- 
*< ment it may be lawftd to remove them." This 
provision, which was to take effect after the death 
of the Ptinoess Anne of Denmark without issue, 
was introduced into the Act without any record for 
the reasons which called for it ; and it is probable 
that King William, whose speech has no reference 
to judges whatever, was not aware of the extraordi- 
nary limitation of prerogative which the Act en- 
tailed upon succeeding sovereigns of England. Those 
persons who defend this provision do so on the 
alleged grounds that it rendered the judges inde- 
pendent of the Crown, and is the foundation <ji 
liberty, and the palladium of justice ; for judges 
are no longer subject to any improper influence <ji 
the Crown. I do not myself see the force of sudi 
reasoning — some of the greatest lawyers that ever 
lived held their commission from the Crown during 
pleasure, and it is a gratuitous assumption to suppose 
that tl:e Crown, the ministers of the Crown, and the 
Privy Council, would attempt to poison the source 
of justice by improperly influencbg a judge in the 
performance of bis duties. The reasoning also im- 
plies the existence of judges of a most depraved and 
corrupt nature, for only such would permit them- 
selves to be so influenced. The influence of the 
Crown, if exercised, would be equally potent, and 
quite as effective with such men, whether they held 
their commissions during pleasure, or during good 
behaviour. The judges represent the person and 
Majesty of the Queen in tbe exercise of her highest 
and most sacred duties. The Queen is the supreme 
civil magistrate and the representative of justioe^ 
and the judges exercise her authority by commission. 
Looking to their high and dignified position, it is 
fitting that they should be independent of external 
influences ; but it was suspecting justice in its 
highest position to place the representative above 
the power of the Sovereign. I can see no reason for 
the alteration which was made in the ancient law of 
England, by the statute to which I have referred ; 
but having been made, I see no reason for altering 
it. It is remarkable, however, that the sixty-five 
county court judges do not hold their office by any 
such secure tenure ; for by the 18th section of the 
9 Ac 10 Vict, c. 95, they may be removed by the 
Lord Chancellor fat inability or misbehaviour. If 
regard be had to the feet that in the House of 
Commons there are one hundred and fifteen hon- 
ourable members learned in the law, it will be seen 
how utterly improbable it is that an address would 
ever be agreed to for the removal of a judge. The 
discussion would be endless, and a sufficient differ- 
ence of opinion would be displayed to secure 
immimity. The irresponsible nature of a judge's 
office is therefore manifest. 

There is an influence which naturally flows from 
this state of things which exerts an evil effect upon 
the country. It renders the bar of England less 
independent ; for the prospect of promotion must 
be looked for through the portals of the House of 
Commons; for the political party who may have 
tbe ascendency in that body have the bestowal of 
vacant judgships. Members of the-bar, thei-efore 
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Datnrally aspire to the honour of beoominglegisIatOTB, 
iod attach themselTea to one or other of such political 
parties ; and in proportion as they become bumble 
fdJowers of any party, they cease to be independent 
gentlemen. One eyil consequence of this system 
is, that a thick-and>thin political partisan, however 
miqualified by private character and legal attain- 
ments, yet, if a good debater and a useful party man, 
feels oertun of promotion, and that bis chances of 
tQooess are greater than other members of the bar 
«ho, however worthy and eminent in their pro- 
fefliion, are liable to be passed over. Our observation 
teaches us that if this be not always the rule, the 
exceptions are few. I am aware that many well- 
meaning persons defend such system as essential to 
the working of our constitution. Ko minister, say 
tbey, can expect support unless he rewards hu 
sapporters, and the lawyers are the ready debaters 
in the House of Commons, and the most useful 
sapporters of a government. I deny that there is 
any such necessity in a minister as this alignment 
implies; the minister who has to purchase support, 
by the very act betrays the honour of his country, 
and proves that his position is spurious. That the 
rapport of the members of the bar is courted, is 
manifest from the course of modem legislation, and 
its practical tendency to favour such body as a 
class. Attorneys who formerly held the ofBce of 
judge in the courts for recovery of small debts, and 
vho also held the office of under-sheriffs, and as 
micb executed writs of inquiry, and writs of trial, 
are now put aside as judges for the exclusive service 
of members of the bar. The judges of the superior 
courts are entrusted with the appointment of taxing 
mastets, and were doubtless appointed to perform 
micb duty of selection from their position and 
learDing, in the belief that they were the most com- 
petent to select the best qualified persons. In the 
diBcfaarge of this great public trtut they do not con- 
nder it improper or derogatory to their position to 
treat such appointments as private patronage, and 
to nominate barristers to such offices without regard 
to their want of special training for the office, a 
proceeding which is about as rational as the appoint- 
ment of a physician would be as house surgeon in a 
poblic hospital. The solicitor to the Treasury, and 
the solicitors to the public depai-tments, are mostly 
sdected from barristera And as they are not 
qualified to act as attorneys in courts of justice, the 
country has to pay for agents for transacting the 
kgal business of the State, in addition to the offi- 
cit^'s salary. An undue stimulus is thus given to 
follow the profession of a barrister, and this circum- 
stance will in some measure account for the fitct 
that of late years, while the number of attorneys 
has remained stationary, the number of barristers 
has more than doubled. It is not under such 
cireumstanoes surprising, that many enter the pro- 
fession who are disappointed in their expectations ; 
and if we consider the great public benefit of having 
a body of highly educated and honourable men as 
advocates, the evils of stimulating increased num- 
bers, whereby half are disappointed, will be readily 



country that most of our great lawyers are too much 
occupied in their profession to become the daily 
supporters of a political party. 

A slight change in the mode of seleotmg the 
judges would, without interfering with an inde« 
pendent support to a Ministry, always secure the 
best men for the office of judge. With a really good 
man (a sound lawyer, a man of patience, of learning, 
of good temper, and of an equitable and liberal 
judgment) the miscarriage of justice would be almost 
impossible ; and it would matter very little whether 
he held his office during pleasure, or during good 
behaviour. The present ^stem of appointment, 
and the constitutional position of the judges, is, to 
say the least of it, calculated to create carelessness 
in the discharge of their duties, and a disregard of 
consequences ; and this may possibly* be one cause 
of the miscarriages of justice, of which clients so 
frequently complain. Another marked cause is the 
apparent want of time in some of the judges to hear 
the matters before them. In order to get through 
the list of causes, we not unfrequently see that the 
fiujts are sometimes guessed at ; and a decision is 
given before the real circumstances of the case are 
ascertained. Nine times out of ten the decisions 
may be right, but the exception is the evil. With 
a little more patience, and a little more time, thera 
would be no exception to complain of. I do not 
think it is the duty of judges to compete with each 
other in the despatch of business. Diligence, 
patience, urbanity, and a conscientious discharge of 
their duty, is all that can reasonably be expected 
of them ; and if the exigencies of the suitors create 
more business than a judge can physically get 
through, it is the duty tf the State to provide assist- 
ance, and not for the judge to become hasty in the 
discharge of his duties. 

Mr Joseph Brown, with great ability, has exposed 
defects in our common law system of trial by jury, 
which renders it unnecessary for me to do moro 
than refer to imperfections in this portion of our 
judicial system. There is no more potent aeent in 
warping the judgment of mankind than prejudice. 
Juries are frequently under such influence, and, un« 
conscious of its existence, they frequently allow it 
to sway their opinions, and give decisions which 
more unbiassed men would avoid. The alteration 
made by the Common Law Procedure Act in the 
formation of special juries, is, in my opinion, calcu* 
lated to increase this eviL Under the old system, 
a man suspected of a *<bias** was put aside by one 
of the attorneys, and the gross list of 48 jurors was 
made up of sound men. The present system ex- 
dudes the judgment of professional men in the 
selection of special jurors, and procures only a better 
class of common jurymen, at a greater expense. I 
think that men of the greatest intelligence should 
be summoned on juries, and that they should form 
part of the court, and feel that their position is one 
of honour, and the judge should be jointly responsible 
with them for the verdict. In cousts of equity the 
judge decides, and no prudent thinking person will 
in such courts ever exchange the judgment of an 



appreciated. It is a fortunate circumstance for the intelligent judge for that which, under existing 
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prcoedure^ maj be the Judgment of a prejudiced 

From this brief sketch of oor judicial system it 
will be seen that there are many combining cauaee 
which contribute to make up the great uncertainty 
in the administration of justice, so dreaded by 
clients. To remove these evils I think that the 
appointment of a minister of justice is a necessity. 
There is no resUy responsible hiad of the law. The 
Lord Chancellor in the House of Lords, and the 
Attomoy-Gencral in the House of Commons, over- 
burdened as they are with onerous duties^ are poor 
and most inefficient substitutes for a high public 
officer who should be spedally charged with the 
supervision of law and justice. 

But very recently the Lord Chancellor, then At- 
torney-General, declared in the House of Commons 
that the compensation of JC20»000 a- year, prop 
to be given by the Bankruptcy Bill, introduced into 
Parliament during the last session, was the penalty 
the country would pay for past illjudged alterati(»is 
in the law. I believe that this sum represents a 
very small proportion of the actual cost of misguided 
legal legislation. Some idea of the mischief arising 
from being misled by eager law reformers, may be 
obtained from the recent statistical returns of Mr 
Redgrave, who, in a manner not to be mistaken, 
has confirmed the learned Attorney-General's state- 
ment as to the penalties paid by the nation for rash 
changes, termed *' reforms." In truth such measures 
have been more injurious to the profession than to 
the public, for the latter have only suffered from 
the increased uncertainty of justice, consequent 
upon frequent changes, while professional men have 
lost their living. If we compare the retmn of the 
number of writs issued in the superior courts in the 
year 1859, with that of the previous year 1868, 
there appears to be a fiedling off of sixteen and a half 
per cent, in the suits oommenced. If there existed 
returns of the number of writs issued before the 
passing of the County Courts' Act, the fall extent 
of the evil of modem changes to professional men 
could be made apparent. Mr Redgrave's returns 
show that the total number of writs of summous 
isssued in 1859, was only 86,277, being an average 
of 8 writs to one-half of the existing practising 
attorneys, and 9 writs to the other or more fortunate 
half, the profit on which would about pay the 
amount of their certificate duty. Of such number 
of suits commenced, the great mass were settled or 
arranged in the first stage of proceedings, only 2,029 
being carried on and entered for trial, and of this 
latter number only 965 were actually tried, or about 
2 per cent, of the number of actions commenced. 
This sbowA as a result that there are 5 attorneys to 
every cause set down for hearing, and 11 attorneys 
to every cause actually tried, or that on an average, 
once in five years every attorney has the good 
fortune to have a cause set down to be tried, and 
once in eleven years every attorney has a cause 
tried. 

The total amount recovered in the actions tried 
was £153,265, The salaries of the 15 judges and 
Crown officer charged upon the Consolidated Fund is 



£85,602, which gives an average cost of £89 15$. 4d 
for every cause tried, exclusive of fees levied bj 
officers of the Court, and carried to the fee fttod 
account. If the expense of the Court be contrasted 
with the amount recovered, it gives as a result 1 Is. 
id, in the pound as the oosty or 55 and one-sixth 
per cent (exclusive of Ives). 

Before the passing of the County Court Act, the 
practice in the common law courts was the chief 
means of support to professional men. We have 
seen, and still see around us, grsat firms broken 
up^ and profe«ional men of long standing, alter a 
life4ime of industry fell to decay. Mr Redgrave's 
returns show the cause of this chajoge so &r as rehitea 
to the courts of common law. 

The existing County Court system is the ofispring 
of the reform mania, and some instructive feots are 
to be gathered from the statistical returns respeoting 
them to which I have referred. 

The patronage created and placed at the disposal 
of the State by this measure was the most con* 
siderable which has arisen from modem reforms. 
The cost of these courts for the year 1859 appear^ 
fit>m the financial accounts and ^vil asrvioa 
estimates, to be as follows: — 
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The tax j aid by the country appears to be ap^ 
wards of a quarter of a million sterling, and rather 
less than a quarter of a million is levied upon the 
suitors in the shape of fees. 

Mr Redgrave's return at page 132 gives the total 
number of plaints entered as 714,562 of whioh 
number 41 ,646 oppear to be o:iscs wbidi, before the 
County Court Act passed, would have been sued 
for in the superior courts. The total amount re- 
ceived through the instrumentality of these courts 
was £S5\,7S"2, and the fees levied upon the suitors 
i:2 15,623. These results show that the total oost 
of the County Court system is 12<. 3}d in the pound 
on the amouuts recovered, or iiOi per cent, of whioh 
sum the suitors contribute in the shspe of fees 5s. 
in the pound, or 25 per cent. It appeara also that 
there were 27,^84 aarrants of commitment issued, 
and 9,003 debtors imprisoned. 

{To he continued.) 
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THE SUSPENSION OF THE WRIT OF HABEAS CORPUS IN THE FEDEBAL 

STATES OF AMERICA. 



A YiBT iinp(»tant Constitatiooal question has been 
lUired in tKe Federal States of America regarding 
the right to auspend the writ of habeas oorpuM bj 
the FreaideDt. The constitution of the late United 
States was in all essential particulars the same as 
oar own. Among our neighbours in the South, 
u in this part of the Island, it is a well settled 
point of Constitutional Law that the writ of haheoM 
corpui, and the Act of 1701, cap. 6, called our Soot- 
tiah Habeat Corptu Act, cannot be suspended bj 
the Sovereign. It is the Legislature alone who have 
the power to do this. This has been fixed by sta- 
tute and precedent so firmly beyond all question, 
that no statesman who valued his character, his 
place — ^we had almost said his head — would venture 
to advise the Sovereign to assume so despotic a 
power. Far less would he think of advising his 
bovereign to act as if there were no law for the 
protection of individual liberty, and apprehend and 
imprison by military power alone. That this is 
beyond the power of the American President, as 
well as our Sovereign, seems to be the opinion of the 
Chief Justice in the Supreme Court at Washington, 
(Chief Ju8tioeTAney,)andas interesting atthe present 
time^ we subjoin the learned judge's opinion, and 
some particulars of the case, in which he proceeded. 
In May last a Mr John Merryman, of Baltimore, 
was apprehended in his bed by an armed force, and 
carried to Fort M'Henry. He thereupon adopted 
the usual steps to obtain his liberation by suing out 
a writ of HabeoM CorpuM. On Merryman's petition 
an order was granted, and a writ was issued. The 
writ was served on Qeneral Cadwalader, then in com- 
mand of Fort M'Henry, who, by Colonel Lea, made 
a return refusing to give up Merryman, alleging as 



his authority for the refusal^ the authority of the 
President. Ibe Chief Justice finding law overborne 
by the sword, drew up his opinion on the points 
involved, which are — Ist, that the President, under 
the constitution of the United States, cannot 
suspend the privilege of the writ of haheM carpus, 
nor authorise a military ofiBoer to do it ; and, 2nd 
a military officer has no right to arrest or detain 
a person not subject to the rules and articles of war, 
for an offence against the laws of the United States, 
except in aid of the judicial authority, and subject 
to its control; and if the party is arrested by the 
military, it is the duty of the officer to deliver him 
over immediately to the civil authority to be dealt 
with according to law. We subjoin the substance 
of the opinion of the Chief Justice. — 

The clause of the constitution which authorizes the 
suspension of the priTilege of the writ of habeas corpus, 
is in the 9ih section of toe Ist article. 

This article is devoted to the legislative department 
of tlio United States, and hns not the slightest reference 
to the cxecntivo department It begins hy providing 
"that all legislative powers therein granted shall he 
'< vested in a Congress of the United Sutes, which shall 
"consist of a Senate and House of Representatives;" 
and after prescribing the manner in which these two 
branches of the legislative department shall be chosen, 
it proceeds to enumerate s^iecifically the legislative powers 
which it thereby grants ; and, at the conclasion <^ this 
specificatiou, a clause is inserted giving Congress '* the 
" power to make all laws which may be necessary and 
" proper for carrj'ing into execution the foregoing powers 
" vested by this constitution in the government of the 
" United Statics, or in any department or office theieof." 

The power of legislation granted by this latter clause 
is by its words carefully confined to the specific objects 
before enumerated ; but as this limitation was unavoid- 
ably soraewliat indefinite, it was deemed necessary to 
guard more effectually certain great cardinal principles 
essential to the liberty of the citizen, and to the rights 
and equality of the States, by denying to Congress, in 
express terms, any power of legislation over them. It 
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was apprehended, it seems, that such legislation might 
be attempted, nnder the pretext that it was necessary 
and proper to carry into execution the powers granted ; 
and it was determined that there should be no room to 
doubt where rights of such vital importance were con- 
cerned, and accordingly this clause is immediately followed 
by an enumeration of certain subjects to which the 
|>ower8 of legislation shall not extend ; and the great 
importance which the framers of the constitution attached 
to the privilege of the writ of habeas corpus to protect 
the liberty of the citizen, is proved by the fact that its 
suspension, except in cases of invasion or rebellion, is 
first in the list or prohibited powers, and even in these 
cases, the power is denied, and its exercise prohibited, 
unless the public safety shall require it. 

It is true that in the cases mentioned. Congress is of 
necessity the judge of whether the public safety does or 
does not require it^ and their judgment is oondnsivc ; 
but the introduction of these words is a standing 
admonition to the legislative body of the danger of sus- 
pending it» and of the extreme caution they should exer- 
cise before they gave the government of the United States 
such power over the liberty of a citizen. 

It is the second article of the constitution that provides 
for the organization of the executive department, and 
enumerates the powers conferred on it, ana prescribes its 
duties ; and if the high power over the libertv of the 
citizen now claimed was intended to be conferred on the 
President, it would undoubtedly be found in plain words 
in this article ; but there is not a word in it that can 
furnish the slightest ground, to justify the exercise of the 
power. 

The article begins by declaring that the executive 
power shall be vested in a President of the United States 
of America, to hold his office during the term of four 
years, and then proceeds to prescribe the mode of election, 
and to specify in precise and plain words the powers 
delegated to him, and the duties imposed upon him. 
And the short time for which he is elected, and the narrow 
limits to which his power is confined, show the jealousy 
and apprehensions of future danger which the framers. 
of the constitution felt in relation to that department of 
the government, and how carefully they withheld from 
it many of the powers belonging to the executive branch 
of the English government, which were considered as 
daneerous to the liberty of the subject, and conferred 
(and that in clear and spocifio terms) those powers only 
which were deemed essential to secure the successful 
operation of the government. 

He is elected, as I have already said, for the brief term 
of four years, and is made personally responsible, by im- 
peachment, for malfeasance in office. He is from necess- 
itv and the nature of his duties the commander-in-chief 
of the army and navy, and of the militia, when called into 
actual service. But no appropriation for the support of 
the army can be made b}r Congress for a longer term 
than two years ; so that it is in the power of the succeed- 
ing House of Bepresentativcs to withold the appropria- 
tion for its support, and thus disband it^ if in their 
judgment the President used or designed to use it for 
improper purposes. And although the militia, when in 
actual service, are under his command, yet the appoint- 
ment of the officers is reserved to the States, as a secu- 
rity against the use of military power for purposes 
dangerous to the liberties of the people or the rights of 
the SUtes. 

So, too, his powers in relation to the civil duties and 
authority necessarily conferred on him, are carefully re- 
stricted, as well as those belonging to his military char- 
acter. He cannot appoint the ordinary officers of 
ffovemment, nor make a treaty with a foreign nation or 
Indian tribe, without the advice and consent of the 
Senate, andr cannot appoint even inferior officers, unless 
he is authorized by an act of Congress to do so. He is 



not empowered to arrest any one charged with an offence 
against the United States, and whom he may, from the 
evidence before him, believe to be guilry ; nor can he 
authorize any officer, civil or military, to exercise this 
power ; for the 5th article of the amendments to the 
constitution expressly provides that no person *' shall be 
" deprived of life, liberty or property, without due pro- 
'* cess of law " — that is, judicial process. 

And even if the privilege of the writ of habeas carpus 
were suspended by act of Congress, and a party not 
subject to the rules and articles of war was alterwvda 
arrested and imprisoned by regular judicial process, he 
could not be detained in prison or brought to trial befon 
a mililary tribunal ; for the article in the amendments 
to the constitution immediately following the one above 
referred to— that is, the 6th article— provides that " in 
** all criminal prosecutions the accused shall enjoy the 
" rieht to a speedv and public trial by an impartial jury 
" of the State and distnct wherein the crime shall have 
'< been committed, which district shall have been pre- 
" viously ascertained by law, and to be infoniMd oi the 
" nature and cause of the accusation ; to be oonfronted 
" with the witnesses against him ; to have compulsory 
" process for obtaining witnesses in his favour, and to 
** nave the assistance of counsel for his defence." 

And the only power, therefore, wbdch the President 
possesses, where the "life, liberty, and property" of a 
private citizen is ooncemed, is the power and duty pre- 
scribed in the third section of the second article, whicii 
requires " that he shall take care that the laws shall be 
*' faithfully executed." He is not authoriied to execute 
them himself, or through agents or officers, civil or 
military, appointed by himself, but he is to take can 
that they be faithfully carried into execution, as they 
are expounded and ac(judged by the co-ordinate branoh 
of the government to whidi that duty is assigned by the 
constitution. It is thus made his duty to come in aid 
of the judicial authority, if it shall be resisted by a foitse 
too strong to be overcome without the assistance of the 
executive arm ; but in exercising this power, he acta in 
subordination to judicial authority, assisting it to execute 
its process and enforce its judgments. 

With such provisions in the constitution, expressed in 
language too dear to be misunderstood by any one, I can 
see no ground whatever for supposinc^ that the President, 
in any emer^ncy or in any state of lyings, can authorize 
the suspension of the privileges of the writ of habeas 
corpus, or arrest a citizen, except in aid of the judicial 
power. He certainly does not faithfully execute the lawa 
if he takes upon himself legislative power by suspending 
the writ of habeas corpus, and the judicial power also by 
arresting and imprisoning a person without due process 
of law. Kor can any argument be drawn from the nature 
of sovereignty, or the necessity of government, for self- 
defence in times of tumult and dancer. The government 
of the United States is one of ^legated and limited 
'powers. It derives its existence and authority altogether 
from the constitution, and neither of its branches, 
executive, legislative, or judicial, can exercise any of the 
powers of government beyond those specified and granted; 
for the lOu article of the Amendments to the Constitution 
in express terms provides that " the powers not dele- 
"gated to the United States by the constitution, nor 
'* prohibited by it to the States, are reserved to the 
" States respectively, or to the people." 

Indeed, the security against imprisonment by executive 
authority provided for in the 5ih article of the Amend- 
ments to the Constitution, which I have before quoted, 
is nothing more than a copy of like provision in the 
Enqlisli constitution, which had been firmly established 
before the declaration of independence. 

** To make imprisonment lawful, it must be either by 
"process of law, from the courts of judicature, or by 
''warrant from some legal officer having authority to 



December, 1861.] 



THE SCOTTISH LAW JOUBNAL. 



55 



"commit to prijion." And the people of tbe United 
Colonies, who nad themselves lived under its protection 
while they were British sabjects, were well aware of the 
necessity of this safeguard for their personal liberty. Aod 
no one can believe t^t in framing a government intended 
to frnard still more efficiently the rights and liberties 
of the oitisen against executive encroachment and oppres- 
lioD, they woald have conferred on the President a power 
which the history of England had proved to be dangerous 
and oppressive m the hands of the crown, and which the 
people of England had compelled it to surrecder, after a 
long and obstinate struggle on the part of the English 
Bzecutive 1o usurp and retain it 

The right of the subject to the benefit of the writ of 
habeas eorpuMj it must be recollected, was one of the 

Kmi points in controversy during the Ions stru^le in 
gland between arbitrary government and free mstitu* 
tions, and must therefore have strongly attracted the 
attention of the statesmen engaged in framing a new, and 
as thev supposed, a freer government than the one which 
they had thrown off by the revolution. For from the 
evuerst history of the common law, if a person were 
imprisoned, no matter by what authority, he had a right 
to the writ of habeas corpus to bring his case before the 
King's Bench ; and if no specific offence was charged 
against him in the warrant of commitment, he was 
entitled to be forthwith discharged ; and if an offence 
was diarged which was bailable in ite character, the 
court was bound to set him at liberty on bail. And the 
moat exciting contests between tbe crown and the people 
of England, from tbe time of Magna Gharta, were in 
relation to the privilq^ of this writ ; and they continued 
until the passage of the statute of dlst Chas. II., com- 
monly known as the great Habeas Oorpus Act. 

Tlufl statute put an end to the struggle, and finally and 
firmly secured the liberty of the subject against the 
usurpation and oppression of the executive bnmch of the 
government. It nevertheless conferred no new right 
upon the subject, but only secured a right already exist- 
ing ; for, although the right could not justly be denied, 
there was often no effectual remedy against its violation. 
Until the statute 13th Wm. III., the judges held their 
offices at the pleasure of the king, and the influence 
whidi he exercised over timid, time-serving and partisan 
judges, often induced them, upon some pretext or other, 
to refuse to discharge the party, although entitled by law 
to his disohaige, or delayed their dedsions from time to 
time, so as to prolong the imprisonment of persons who 
were obnoxious to the king for their politiosl opinions, 
or had incurrid his resentment in any other way. 

The Ccmstitution provides, as I have before said, that 
** no person shall be deprived of life, liberty, or property, 
"without due process of law." It declares that ''the 
** right of the people to be secure in their persons, houses, 
** papers, and effects, against unreasonable searches and 
"seizures, shaU not be violated, and no warrant shall 
"issue, but upon probable cause, supported by oath 
('or affirmation, and particularly describing the place to 
'* be searched, and the persons or thinn to bo seized." 
It provides that the party accused shall be entitled to a 
speedy trial in a court of justice. 

And these great and frmdamental laws, which Ckmgress 
itself oouM not suspend, have been disregarded aod 
suspended, like the writ of habeas oorpus^ by a military 
order, supported bv force of arms. Such is the cose 
DOW before me, and 1 can only say, that if the authority 
wUch the Constitution has confided to the judiciary de- 
partment and judicial officers may thus upon any pretext 
or under any circumstances be usurped by the military 
power at its discretion, the people of the united States 
are no longer living under a government of laws, but 
every citizen holds Ufe, liberty, and property, at the will 
I and pleasure of the army officer in whose military district 
he may happen to be found. 



A MINISTER OP JUSTICE. 

(Ooniinu/ed flrom November, J 

If the cost to the different connties of such pri- 
soners be taken into accoont and added to the gross 
costs of the county court system, I am persuaded 
that the sum total would considerably exceed the 
amount of judgments recovered. It would there- 
fore, be a wise economy and a saving to the country 
for the state to pay all small debts less discount for 
collection now leried by county court agents, and 
to abolbh the courts. 

Tbe great cost to the country of county courts is 
but tbe smallest evil arising from this favourite pro- 
duction of reform. In principle the system aims at 
collecting the mercantile debts of the country by 
means of officials who have been created to take the 
place of attorneys. The public suffer from being 
debarred from the services of educated professionsd 
men, there being no option left to them but either 
to employ an ageut and pay his commission, or to 
take upon themselves the loss of time and trouble 
consequent upon county court proceedings. For- 
merly attorneys were resorted to by the public to 
transact their business and get in Uieir debts, and 
upon a letter written by the attorney, or upon issu- 
ing and service of process, they obtained payment, 
two per cent, only of the cases, as appears by Mr 
Redgrave*s tables, requiring to be tried by a jury. 
The client was saved time, trouble, and expense by 
such system, while county courts entail all three 
upon tbe suitor. There are also heavy costs be- 
yond the county court allowance, which deter per- 
sons from resorting to them, and they prefer losing 
their debts, and marking them as bad in their 
ledgers, rather than resort to tbe county court. 
The saperior courts are pratically closed for the 
recovery of small debts, and the services of attor- 
neys are in substance denied by special enactment. 

This cursory view of our tribunals I think war- 
rants my assertion that a minister of justice is neces- 
sary to be responsible to the country for all measures 
affecting the administration of justice introduced 
into Parliament. But in addition to the many facts 
to which I have adverted, there appears to have 
been 124,861 persons committed to prison during 
the same period, of which number 15,120 were 
county court and superior court commitments for 
debt, leaving 111,741 persons committed for crimi- 
nal offences. Here there is surely more than enough 
to call for a responsible head. Besides the enormous 
outlay entailed by so much crime, there have been 
numerous commissions issued by the Grown, which 
have entailed large outlay, and which would have 
been saved had there been a permanent responsible 
minister of justice charged with the duty of investi- 
gating all proposed defects in law or justice. 

If these reasons are not sufficient, let us look 
around upon our vast colonial empire, whose claims 
to be considered in the administration of justice 
cannot be overlooked. An appeal to the Queen in 
council, with its attendant expense, is the only means 
of redress for the miscarriage of justice in British 
colonies, and the existence of a minister of justice 
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would render colonial coarts more careful in the 
discharge of their daties, and the neceaeity for 
appeals wonld be less frequent 

It maj be that the noTelty of my proposal may 
savoor so much of innoyation that it may be deemed 
nnadrisable that it shoold be adopted. I abstain 
from discussing the details of such an olBce if it 
were created, or I might show that beyond creating 
responsibility in the place of irresponsibility, control 
and order, where there is now disorder, the change 
is not formidable. Whether I am correct in my 
opinion or not, I am well satisfied that something 
ought to be done to get rid of the distrust whi<£ 
modem legislation has created. When men of for- 
tune, of education, and considerable inflnence, speak 
ill of justice, as I have heard them do, and complain 
of its uncertainty and erils, it is time to examine 
the correctness of such complaints. I think that an 
undue prejudice has been created against a great 
and noble profession ; and with the control of a res- 
ponsible minister of justice, if he fairly discharged 
his duties, such prejudice would soon die away, uid 
altogether disappear. England is still the foremost 
country in the world ; the first in arts, in sciences, 
and literature, and her system of laws has been the 
model of surrounding nations. It will be a reproach 
to us if we do not always retain this proud position, 
and if there is room for complaint of onr judicial 
systems, I think I hare fairly expressed it, and in 
adTOcating the appointment of a minister of justice, 
that I haye suggested a suitable remedy. 



Latin Phbisvs and Maxocs; Oollectsd from 

THB InSTITDTIONAL AND OTHER W1UTBS8 ON 

Scotch Law ; with Translations and Illus- 
trations. By John Tratner, Esq., Adyocate. 

EvKRT science has its technological phrases, and 
the more refined or the more highly cnltiyated a 
science is, the more technical — that is, the more 
exact — do its definitions and phraseology become. 
To the uninitiated the language of science is mere 
gibberish, and is liable to be treated with ridicule 
and contempt. This happens to the science of law 
eyery day. Its forms, its fictions, and its pecnliar 
language, accumulated and refined through a course 
of two thousand years, has so far departed from the 
language of literature, that it has furnished a ready 
source to the satirist uid the wit, both within and 
without the profession. It is Lord Bacon, we think, 
who says that the forms and technicalities of law are 
the penalties we pay for our liberties. We may be 
partial to our own system of jurisprudence, and so 
misjudge; but, though we have our peculiar law 
language, yet we think there are fewer of these 
technicalities in Scots law than in some others, al- 
though we do not admit that it is a whit behind 
these in exactitude and refinement. On the con- 
trary, our neighbours in the South bear the best of 
all evidence to these high qualities by having silently 
adopted certain parts of our system, both in prin- 
ciple and practice, which were peculiarly different 
from their own. And it wonld form a curious trea- 



tise were one to go over the legislation of England 
for the last thirty years, and point out the many 
importations of Scottish law and practice into 
the laws and practice of Englandt without the 
slightest acknowledgment, if, in soma instances, 
the source of the inspiration is not directly re- 
putted.* In the Roman law we have the chap- 
ter de verharum ngnificatione, explaining the more 
recondite words and phrases in that law; and, fol- 
lowing the exanople, we have, in our own law. Sir 
John Skene's <* Exposition of the diiBcil words and 
^ terms conteined in the four Boikes of the Regiam 
" Migestatem, and uthers : in the Acts of Parlia- 
'*ment, Infeftments, and used in the practiqne 
'<of this Bealme, with divers rules and common 
*< places or principall grounds of the Lawes;" 
and usually known by the same tiUe as the 
16th chapter of the 5(Hh book of the Digest 
Since his time we know of no work of a similar 
kind, except Halkerson's *' Definitions of the Latin 
Phrases found in Erskine;" and that is but a 
meagre and by no means satisfactory work. The 
yalue of a chapter of definitions of law phrases, 
especially Latin phrases, as found and applied in our 
law books, is well known to the student of law ; for 
eyen if he should have Cicero and Tacitus at his 
finger-ends, that will not, in many cases, assist him 
in arriving at a correct definition. And what shall 
we say of that rather numerous class of practising^ 
lawyers who may only haye been blessed in thdr 
youth with a '< handM of Latin " and *' a pinch of 
Greek," uid who, in reading Stair or Erskine, 
stumble across a phrase which they would hesitate 
to quote or pronounce, if they were prudent, and 
who have but a very dim idea of its meaning. To 
that class the book now before us will be invaluable; 
and we can well believe what is said for the pub- 
lisher in the preface^ that such a work has been 
frequently asked for ; and we are pretty certain that 
it will be both useful and acceptable. The work is 
in the form of a dictionary, taking the phrases 
according to the order of the alphabet This 
arruigement is, perhaps, as good as any other, 
although our own leaning would have been in favour 
of one in which the subject matter of the maxim or 
phrase would have been the basis of arrangement^ 
and adapted to the familiar dirision of our law trea- 
tises. As to the manner in which Mr Trayner has 
performed his task we can speak with some oonfi- 
deuce, for we have gone over the greater portion of 
his book, and have found it all one could wish hi 
definition and illustraUou; we can, therefore, higUj 
recommend the book to students, as well as to our 
brethren in practice. We observe the work has had 
the advantage of having been revised by Professor 
Swinton and Sheriff Hallard. 

* We understand Sir Archibald Alison, tho learneil 
Sheriff Principal of Lanarkshire, has long had nich an 
examination in view, and has gone a good waj in bis 
research. 



NOTICE OF ADMISSION. 
Donald Fraser, writer, Pitlochry, was, alter ex« 
amlnation, admitted a procurator before the Sheriff 
and Commissary Courts of Perthshire, on lltb 
October, 1861. 
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49B Dmimbbb, I860. 

SHERIFF OOUBT, GLASGOW. 

(Mb Saam Glasdobd Bill.) 

Rbii> v. Galloway's Tbustbb. 

Bankniptoy^PrefiBrenoe— Fimeanl EzpenBes— Ranking. 
—Am ordmary aetian Offoiust the truUee on a bankrupt 
aUUe^ fir medicines and medical attendance^ tneom- 
petent; (1) where the trtutee hat not to conducted him' 
tdf at to render the elaint nugatory; (2) or to make 
Ibttdf pereonaUy UahU; or (3) where the purtuer 
hat already lodged a etaim in the Mquettration, 

TEm wai an aetKm for nooweej of £48 14a 6dt for 

Dwdidiifli and medical attendance on tbe bankropt^ now 
deoeind, daring bis last illneas, inclading two oonaalta- 
tion Im paid bj the poiaoer. The Bommona stated that 
"the son sued lior was a preferable debt against the 
kakrept estate, and the defender, as trostee thereon, 
kTing lealised funds more than soflBcient to meet the 
■NDs, was boand to make payment thereof in fbll,'* and 
the anal wofda of style followed, that he refused or 
ddayod to pay. In the minute of defence it was pleaded, 
Pieliminary, (1) The preaent action ia exdoded by the 
BiBkmptcy (Scotland) Act, 1856, in yirtue of which Mr 
GiUoway's estatea were aeqnestrated, and which required 
sfi oeditoTs claiming to be ranked in order to draw a 
MAnd at payment preferably, to lodge their claims 
ladgnmnds of debt with the trostee; (2) Tbe pnrsaer 
h bined from raising the present action, by haying lodged 
ia the seqaeatration the affidarit herewith produced, 
lod apon which the trostee will adjndicate in terms of 
tile lUtitte; (8) The charges in tbe account now saed 
fiv sre too vague, and are in excess of those in the 
Meooni lodged with the aiBdaTit, by the sum of £9 9b: 
Merits. The estates of the late Mr Galloway were se- 
qoettiated, at his own instance, on the 10th of Jone, 
IW, m terasa of the fbreeaid statute, and the defender 
Vtt elected trustee thereon, and his election confirmed 
opon the 22d day of June, 1858. Mr GaDoway died 
vpoQ the 8d or 4th of July thereafter. (2> The estotes 
lidooging to the bankrupt, in rirtue of ssid stotute and 
of the act and warrant in the defender's farour, became 
nrted in him as trustee foresaid, subject to such prefer- 
ttcei u existed at the date of the sequestration, and of 
thcee only. (8) The account incurred by the bankrupt 
to the pursuer, was not a preferable claim at the date of 
the lequestration, and did not by the subeequent death 
of the bankrupt become so, and so far as incurred subse- 



quent to the date of the ssquestratioiif is not entitled to 
be ranked in order to a dividend horn the estate. (4) 
In any view the pursuer was not entitled to more thiui 
he olaima in the affidavit lodged on the estate and was 
bound to wait the issue of the deliyerance of the trustee 
on that claun; the estate not being yet in a position to 
divide any ftmds, and it being doubtful from the present 
poeition of the estate and the litigations in which it is in- 
▼olyed, whether there will be sufficient funds to pay all 
the preferable debts, and the expenses inouned by the 
trostee. 

The record was then dosed. At the debate the defender 
died the following authorities:— BeXTj Com. 5th ed. p. 
156; Peier ▼. Munro, 26th July, 1794, KUk. 226, M. 
11852 ; Elehiet^ funeral eharget^ 8; Satsndert ▼. Hewat^ 
19th Feb., 1822, 1 Shaw and BaUantyne, 838; Lawton 
y. Maxwell, 12th Feb., 1784, F.C., 227, M. 4478; ai|<f 
BankrupteyAct, (1856), sec 49, 102, 121, 128, and 126. 

The Sheriff-Substitute pronounced the following Inter* 
locutor which has been acqui e sced in:— 

Having heard purliei^ proooraton and reviewed the proceee; 
Finda it admitted by the pureoer that he has lodged adaim ia 
the lequeatration of Jamea Galloway, on whose aequeetrated 
estate the defender ia trustee, for the debt now aued for, 
and there ia no avennent in the aammona that the defender 
haa Bo oondiicted himaelf as truatee, aa to render aaid olaim 
nufatorr, or to make himaelf personally liaUe to the pur- 
auer ; all that b aet fbrtb in the aummona beinff, that although 
the defender aa troatee has realiaed anffident raoda, he refuaea 
or delaya to make payment to the puiaaer of the amount of his 
daim: Fmda that the pnrsoer has a remedy agsinst aooh 
refuaal or delay in the aequestration prooeas^ and ia not en- 
titled in the drcumatanoea to get out of the proviaiona of the 
Bankrupt Act, and insiat on an ordinaiy action againat the 
defender therefore auataina the firat and aeoond praliminary 
pleaa, and diamiaaea the aotion: Finda the pnrauer liable in 
expenaea, allowa an aeoount thereof to be given in, and remits 
the aame to the auditor to tax and report and decema. 

Act, J. M. Tatu>b. Mi, P. M'Leod. 



5te Dxoxxbxb, 1860. 

SHERIFF COUBT, GLASGOW. 

(Ma Sssaipp Smith.) 

W. & G. Faiblet V, Thomsons, Ritcbte Sc Craig, 
AND Drtsdalbs & Ck>. 

Sale^Delivery — Damages— Prindpal and Agent. — R, 
wat Tntttee, under a Trutt Deed^ on C. ^ Co.'t ettate. 
He told the stocky according to Inventory^ to Z>. V, 
employed R. to retell it; he did to to K, ditchtingfir 
whom he acted^ but fiiUd timeoutly to deliver. In an 
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aetiom at FJ's intiance against IL and D,/or value of 
the stock and for damages-^held (1) (hat it, having 
acted as factor for i>., and having disclosed hssprinci^ 
palj was not IMle in damages for faUure timeouslg to 
deliver; but (2) that D, was so lUMe^ nothwithstanding 
an impediment averred to be known to F, at the (tne of 
the sale. 
Tats action was for the reooyery of £174 11a 3d, for Vm 
and damage in conteqnenoe of the defendorB haying 
foiled to deliyer timeonaly, and in tennaof the oflfer after- 
mentioned, all and whole the atock-in-tnde, conaiating 
of atationerj, groceriea, hardware, and other goods and 
eflfocta, confonn to inrentory, which belonged to John 
Cowie, general merchant, HUioooltij, and were add hj 
the aaid Thomsons, Eitchie & Craig, or the said Alexan- 
der Bitohie, as trostees or trustee for the creditora of the 
■aid Jchn Cowie, or as authorised bj and acting for 
the other defenders, Drysdales & Co., to the porsaers, at 
the som of £150, conform to yerbal offer bj the porsaeis 
and with the acceptance thereof hy the esid Thomsons, 
Ritchie & Craig, and £26 for the expenses, ontiay, dis- 
bnrsementB, and remuneration for loss of time incoired 
bj the parsners in oonseqnence of the breach of bargain. 
In the minate of defence for Drysdales & Co., it was 
stated that the pursuers had gone to TiUiooultiy to take 
delivery of the stock, were present at shutting of the shop, 
and knew that Cowie was po soosDo d of the original keys 
of the shop, while the defenders only held the keys of 
the new lock. In that knowledge they oflbred a dump 
sum for the stock, in doing which they must be held to 
to have taken upon themseWes the risk of the contin- 
gency of Cowie removing the new lock, of which the 
pursuers held the keys, or of his entering the shop in the 
interim. It would appear that Cowie did enter the shop, 
but it was averred that he had not removed any of the 
goods, which were all entire, and in the same condition 
at the time the pursuers resiled from the bargain, as they 
were when the offer was made. No time was specified 
for giving delivery of the stock, and any delay arose 
from an act over which the defenders had no control, and 
of which the pursuers knew. The defenders did all in 
their power, by judicial proceedings and others, to get 
Cowie to give up the original keys of the shop, and 
offered to deliver the stock and keys, and to pay for any 
extra expense to which the pursuers had been paid. The 
defenders made offer of £12, to cover expenses to which 
the pursuers might have been put, and expenses of 
proceBS for a discharge of the action, on condition that 
this offer was accepted within four days. 

In the minute for Thomsons, Bitchie & Craig, and 
Alexander Bitchie, it was stated that they only acted as 
foctors or agents for Drysdales k Co., and that they 
disclosed their principals in due time— and they held as 
repeated the defence for Drysdales & Co. 

The record was dosed on these minutes of defence, and 
the Sheriff-Substitute pronounced this interlocutor: — 

Having considered the doead xeoord, and whole prooesi, 
and hariog beard partiea' procurators thoreon — Pindi that the 
documents in process instruct, in point of feet, that the de- 
fenders, Thomsons, Bitchie & Gnug, and Alexander Bitdue, 
Mted only as agents for the other defenders, Drysdales & Co., 
in the sole ref ened to in the summons, and that they disclosed 
their principals to the pursuers at the time of the contract of 
sale: Finds, in law, that agents acting as such for known and 



raspoosibte empkywa, bear no psnooal nsponsibilxtT to third 
parties, if thsy disolose their employen at the time they maka 
the oontnust: llierefora sustains the defences for the dafea« 
ders, TboBBSonB, Bitchie k Craig, and Alexander Bitchia: 
Aaaoiliiea said dofenden: Finds the puisnen liaUe in the 
expenses incurrsd by the said defenden: Allows an aooonnt 
thenof to be given m, and remits the same to the auditor to 
tax, and report, and dsoenis; and fuoad the deflnden, Drys- 
dales k Co., hefei« answer, allows the pmaners, *aad said 
defenden^ proof of their avenneats on record, and to each » 
oonjunct probatioa: Giants diligence against wit n ess e s and 
haven^ and appoints the case to fie enr oU e d for the 10th inat., 
tofixadietofpreof. 

This Interlocutor was appealed, whw Sir Archibald 
Alison pnMiounoed this Interlocutor:— 

Having oonsidflred the Interiocntor appealed from, and 
reviewed the vdmle propesi, and heard parties' procnratocs 
thereon, under the punuen* appeal, for the reasons stated in 
the foUowing Note-— Becalls, hoc statu, the InterkMntov 
iMtooght under review, in so far as it sustains the defences for 
the defenden, Thomsons, Bitchie k Crsig, and assoilrif tiiem 
with expenses from the action, and, before answer, iBxtenda 
the proof allowed by the Sheriff-Substitute to all aUegationa 
on recoid tending to show in what diaracter the puiaoefs 
dealt with the said defenders in the sale libelled on, and how 
far it was disclosed to him, that the defenders wero acting fer 
any other party but the trust estate of Cowie k Co., and al- 
lows each party a conjunct probation. 

NoTX.— It is unquestionably sound law, as stated by the 
Sheriff-Sobstitute in his Interboutor, that when a feetor adla 
goods or transacts bnsinesi^ fadorio nosttiie, disclnang the 
name of his principal, he binds his constituent, and not him- 
self it being otherways when the oonstituenVs name is not 
mven. It is also true that the defendecs, Messrs Thomeona^ 
Ritchie k Craig, and Mr Bitchie, aro sued here, not peraosk- 
ally, for a debt contracted by themselves, but ^im troatee on 
the estate of Cowie k Co., to whom the goods, forming the 
subiect of the alleged sale, originally belonged; but then the 
peculiarity of the case is this: — ^The goods came into the 
nands of the defenders as trustees on Cowie's estate, they had 
first made an offer of the goods in question to the par*uet% 
which offsr went off as the parties apnanntiy oould not agrse 
upon the terms. Afterwards it would appear that the goods 
wero sold by the defenders to a party ot the name of Drys- 
dales k Co., who, although they had purchased the goods, do 
not appear to have taken possession, and the goods, it woold 
seem, remained in the possowion of lliomsons, Bitchio k 
Craig, tike defenders, as trustees on Cowie's estate. In this 
state of matters, it appears, from the correspondence, that 
they entered into a finish bargain with the punoers for the 
same goods, still in the defenders' possesBon as tru st ees fere* 
said. Now, although it appears from the correspoDdeaoe in 
process, particularly the pursuers' letter of the 21st October, 
that tiiey wero transacting with the defenders, faetorio nomine, 
for goods not their own, yet it does not, « yd, distinctiy ap- 
pear whether they wero dealing with the defenders at trustfsm 
on Cowie A >0o.*$ estate, or with them at agents for Drysdaks 
A Cb., the parties to whom they had fiist sold the ^ooda, but 
who had not got possession of them, and who^ it is alleged, 
wero le-selling the goods. The porsuen allege that the gooda 
wero still in the unchanged possesBon of the defenden^ 
Thomsons, Bitchie k Craig, as trusteei on Cowie's estate, to 
whom they originally bebi^^ and that although they knew 
perfeotiy that they wero transacting with the defenders as 
agents, cr ropresenting the one or the other of the two partiea^ 
Cowie ft Co. or Drysdales k Co., they wero not oertiorated 
or made awan of which of the two it was. It is for this 
reason that the pursuers contend that, until tins point ia 
deand up^ they aro eatitied to hold all the defenden, and 
this demand appears reasonable, and has been given eflbot to 
by the Sheriff under the pursuers' responsibility for tiie ex- 
penses, if it shall appear, upon the proof allowed, that they 
have improperly brought either party into Court aa dafendem. 

Proof haYing been thereafter led, the Sheriff-Subatitate 
pronoonced this interiocntor on the whole cause: — 

Having resumed consideration of this procea^ with the 
proofe and productions, and having heard ptfties* pocoiatois 
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, m fiwi-^Fliida that in tlMmootii of Angm^ 1867, 
tta defender AlesMiderBiteliiebeeMBetniitee for beboof of 
tte ereditan of John Cowie, general morehnnt in TiUicoaltry, 
vDiier a private tnwt deed; and tlia defenders, Tliomaooa, 
Bitehia and Craig, acted aa factora for laid tmstoe, and in 
thii capadtytlMy aold the stock belonging to the troat estate 
oa 34th 8c^, 1857, to the defenders, Drysdaiea k Co., at 
tfaa price of 10s 6d per ponnd on an inventoiy and ^nation 
of Mid stock: finds that after thia aale th« defenders, 1^ 
diles k Co., emplojed the other defenden^ Thomsons, Bitofaie 
and Craig, as their agents to endeavour to reeell the stock; 
ssd these defenders, after attempting to do so at TiUioooltry, 
altered into oommonication with the pfursuers, and on 14th 
Oet, 1857, they, as acting for the other defenders, Drysdalea 
k Co., nld the stock as contained in the inventory. No. 6*6 
of ptooeH, to the porsoen^ for the snm of £155; and at the 
time Ihey made this sale the pnrsoeis knew that the defenders, 
Tbomeooi^ Bitchie k Craig, were acting in the transactioDS 
■ agents for the other defenders, Drjsdales It Co. ; and the 
ponaera also knew that the bankmpt Cowie retained the key 
of a portion of the premiaes: Finds that, after the pursners 
poolased the stock, thev advertiaed it to be sold at TlUiooal- 
try, on 22d October, bv hand bill, a copy of whk:h is No. 9 
of praoeaa^ and it was in the contemplation of the parties that 
tfaopasuets ahoold get delivery on the 10th October; bat in 
eaaaeqaence of the bankrapt Cowie retaining possession of the 
prcmiaea, and refoaing to give aooeaa to the defenders, they 
vara nnable to give pursners delivery of the stock on that day: 
linda that it was no fiMilt of the defenders that they were un- 
able to complete their contract with the pursuers by delivering 
tham the stock on 19th October; that they did all they could 
to obtam possession thereof, and they were in a position to 
oftr, and did oflfor, deliveiy to the parsoeis on 4th November: 
Rnda that> when the defenders foond that they could not fill- 
ffl their contract with the punoers Y^ giving them delivery of 
Hie stock, the defender, Aiwrander Bitchie, wrote to the pux^ 
aian, oflering them the choice of two courses— either that 
they ahould be at liberty to cancel the transaction, or thnt 
ttay ahoold await for delivery the issue of summary prooeed- 
iaga to be taken against the bankrupt Cowie in the SheriflT 
Coortef Alton; bat the punmers declined to accept either, and 
Jiaadiately afterwards they raised the present action: Finds 
tbst the ponusis have not proved that they soflbred any loss 
fa coBaeque n ce of their not obtaining delivery of Cowie's stock; 
Hist they have not proved that they ooold have made a profit 
bj tlie r»eab of said stock, but, on the contra^, the defenders 
lava proved that the wkick was in such bad condition that 
tliere was every probability that a loss would have been sns- 
tnaed had it been re-sold at Tillicoultry on 22d October, as 
ontemplated by the pnnuers: Finds that the defenders, 
BiyadaleaftCo., in their deflimoes, tendered the pursuers £12 
tooover any expesises the punoeis might have been put to 
fa printing and posting biUs, and the expenses of process then 
isBanied, but the pursuers have failed to prove thnt they paid 
uj sum lor printmg and posting bills, except the sum of 8s, 
aa shown by acooont No. 15 of process: In law, Finds that 
Hw defendcira, Thomsons, Bitchie k Cmg, and Alexander 
Itilchie^ having acted merely as ageoto for the other defenders, 
asd having diadosed their principals to the pursuers at the 
tiae of the sale, these defenders are not liable: Finds that 
the porauen hnving feiled to prove that they snffered any loos 
from the defenderr failure to complete the contract of sale by 
dafiveriag the stock, they are not entitled to damages, es- 
padaUy as such failure was no fault of the defenders: There- 
ne, soataina the defences for both sets of defenders; assoilsies 
the defaadess: Finds the p urau er s UaUe in expenses, of which 
dons an account to be given in, and remits to the auditor to 
tax and to report^ and decerns. 

Note. — ^It was through no feult or even n^ligenoe of the 
doCendeis that they were unable to oompleto their contract 
vith the pursners by giving them delivery of the stock at the 
■ppobted time; and the oonespondenoe in process shows that 
the psrsuers knew as well as the defenders did the position of 
tte atock at the time of the sale, viz., that it was in Cowie's 
pnaaiisaiiiu, and liable to be interfered with by him. The oflhr 
Bade by Mr Bitohie to the pursuers on 20th October, to allow 
them either to cancel the transaction, or to take delivery of 
the atock as soon as it could be given, and pay only for such 
portion as oouU be deliversd, was in the drcomstanoes a fair 
MdnainnaMaoin^ and sooh m moat poopla would haw bean 



gladtoaooept Bnt at aU events, as it appears to the Sheriff- 
Bnbstituto tiie pursuers have fiuled to instruct any damage 
whatever, the dafenders are entitled to absolvitor. All the 
witnesses who oversaw the stod[, concur in stetingthat it was 
in very bad condition, and that in their opinion it would never 
have brought the price the pursuers were to have paid the de- 
fender for it ; and when it was sold by auction in April, 1858, 
it only realised the snm of £101. 

This Interlocutor iraa appealed, and the foDowiog 
judgment was pranonnced by Sir A. Alisoo, Bart.: — 

Having heard counsel and agenta for the partiea under the 
appeal for the pursners upon the Interlocutor i^ipealed against, 
and having made avizandum and considered the proof and pro- 
dnctions, and again reviewed the whole prooees: Finds that it 
is now proved uat the contract of the pur s uei s for the pur- 
chase of Cowie's stock was with the dsfendsrs, Messrs Drys- 
daleSy who had previously purchased it from the defender Bit- 
chie, the trustee on Cowie's trust estate, and that thesaid pur- 
chase bythe pursuers was effected through Mr Bitchie and hia 
firm of Tliomsons, Bitohie k Craig^ as agents for the Messrs 
Drysdalea: Finds that> as it is proved and admitted the pur- 
suers, on the Uih of October, purchased the stock for £165, 
said stock to be delivered on the 19th of the same month, and 
^riwn sold off bT Mr Mortison, auctionesr, at a subsequent 
period, it brought only £117, of which £101 were the nett 
proceeds, after deducting auctioneer's commission and expensea 
of sale, there is no grounid for holding thnt^ if the pursuers had 
accepted delivery of the stock when tendered on the 4th of 
November, they could have sold it at a profit, or that even if 
the articles had been brought to sale on the 22d Oct hj the 
pursuers as advertised by them, they could have realised a 
profit upon them: Adheres to tiie Interiocutor submitted to 
review, therefore, in so fer as it assoilzies the whole defenders 
from tile condurions of the action on the ground oi loss of 
profit on the gooda^ on account of the breach of contract 
libelled: Finds, however, the breach of bargain suflSdently 
proved, and that it affords no sufficient justification thereof to 
say that this breach of bargain arose from the fault of Cowie's 
resiating deliverr of the trust estate, so as to enable the por- 
suera to cany through their sale of the stock advertised for 
the 22d of Oct, seeing that the signed contract of the defen- 
ders, bound them to deliver over the stock on the 1 0th of Oct, 
on the fiaith of iriiidi the pursuers advertised the sale of it at 
Tillicoultry on the 22d, and aiW imputaU if thev entered into 
a contract stipulating delivery on the 19th, when the 
goods sold were so situated that they could not meet their 
engagement: Finds damages due^ therefore, to the poisners 
by the defianders, the Meesrs Dryedales, for the preparatory ex* 
penses incurred by the pursuers for the sale on the 22d of Oct, 
and the breach of bargain to deliver over the stock on the 19th 
of that month. Mod^es the said damages to the sum of ten 
pounds sterling in all, for which, with interest since the date of 
dtation, deoems against said defenders; but in respect a larger 
snm than that was tendered by the defianders Drysdales nostme 
damni before the action was raised, finds the pursuers liable to 
the defenders Drysdales in the expenses of process incurred by 
them, end allows said enenses to be set against the sum A 
damaiges above decerned for. And in the question between 
the porsuera and the defenders, Thomsons, Bitchie k Craig, 
finds that, although it now appears that they acted only /oo* 
torio ftomuie with the pursuers in selling the stock to them, as 
their acceptance of the pursuers' offer expressly bears, yet the 
pursuers were warranted in calling them alao as defenders in 
the action, seeing the stock in question so sold to the pursuers 
was still in the possesrion of the defender Bitchie, as trustee 
on Cowie's esteto; and the Meaars Drysdales had paid no part 
of the pricey and did not do so till the May following, so that 
the pursuers were uncertain with whom they had bMii really 
deaUng, and had reaaonaUe grounds for suspecting that the 
Drysdales were put fbrward as fictitious purvhasera to with- 
draw responsibiUty from the real owners of the stock them- 
sdves: Finds, therefore, no expenses due to the said defend- 
era, Thomsons, Bitohie k Craig, prior to the Sheriff's Inter- 
locutor of 9th March, 1858, but finds i 



due bythe 
pursuers to the said defenders subsequent to that date, m re- 
Bpect the pursuers, when the case was brought fuUy before 
them in the note to that Interlocutor, have led no evidence to 
instruct that these defenders, or the defiander Bitohie, were 
still the nil pertiis with whom the poitoen oontraoted, or tq 
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OTsroome the pranmptioa *riaine from tbrnr stfttemtDt in 
their aooeptance of the partner's o£r thftt they did so m •gents 
lav the Messrs DiTsdales. Appoints aoooonts of said several 
ezpenies now found to be given in, and remits the same to 
the anditor to tax and report^ and so far alters the Interlocu- 
tor oomplained of, and deoens. 

For Parsoers— W. M. Thoxsov, Esq., Advocate; Wk. 

Mathksov, Affent 
For Defenders, Drjsdales ft Co.— Gioiuii M'Ewmr, Esq., 

Advocate. 
For other Defonders— P. MIjBOD; H<L»}D k Bjuunoir, 

Agwts. 



7th DaciafnxB, 1860. 

8HEBIFF COUIiT, ROSS-SHIBE. 

(Mb Shibtvf CAHZBoir.) 

Inbpxctob of Dingwall v. M^Leats. 

Pauper.— l\9o sow found UabU to npeat to a Parochial 
Board advances which had been made to Uteir aged 
mother as a pavper, 

JoBN AKD DoKALD M*Leat are the sons of Barbara 
Hacdonald or M^Leay, widow, a pauper chargeable 
against ibe parish of Disgwall. In October, 185i, she 
applied for parochial relief, and in November following 
she was admitted to the roll of paupers. 

She had from the date of her admission, to March, 
1860, received parochial relief; and the inspector now 
raised this action against her two sons (the defenders) 
for repayment of these advances, and for relief from any 
fntnre payments that might be made to her. The social 
position of the defenders are alleged to be as follows: — 
John M'Leay is a carter and heritor, and Donald, a 
honse car^nter. The house property belonging to John 
yields £8 per annum, part of which he occupies himself, 
while he has constant employment as a carter; and 
Donald is alleged to be a good tradesman and well 
employed. Both are married and have funilies. The 
defenders, it appears, pay their mother's house rent, and 
furnish her with various small necessaries suiting her age 
and infirmities. They pleaded, inter alia, (1) that 
repetition of advances to a pauper, found and admitted 
as such, was incompetent, and dted Henderson v. Smithy 
18th July, 1857; Jurist^ vol. 29, 659; (2) as labouring 
men bound to support their own fiunilies, they were 
iMiablo to do this and maintain their mother also; and 
(3) the triennial prescription. The record was made 
up by condescendence and defences. The record was 
thereafter closed; a proof was allowed, led, and parties 
heard thereon. The Sheriff-Substitute pronounced the 
following Interlocutor: — 

the Sheriff-Substitute having heard parties' procurators, 
and considered the dosed record, the proof adduced on boUi 
sides, and the whole process, finds in point of fact, Ist, that 
Abby or Barbara Maodonald or M'Leay mentioned in prooess 
was admitted to the roll of paupers of Uie parish of Dingwall 
In the month of October, 1864; 2dly, that the advances for 
payment of which the pursuer now sues were made by him to 
her; 8dly, that she is the mother of the defenders, and that 
they were duly informed of her being in the receipt of 
parochial relief, and of their obligation to refund the advances 
made and to be made to her fimn time to time out of the 
poor's funds; and 4thly, that the defender, John M'Leay, a 
carter, has house pr3i)erty and monev in bank, and is in a 
yrosperous canditioii with reference to his station in life ; and 



that Donald M'Leay, the other defender, is a hrnm^ carpenter 
in good employment, and eanis from two shillings and sixpenoe 
to three shillings and sixpence a day: Finds, io point of law, 
that in these circumstances they are bonnd and must be pre- 
sumed to be able to support their mother, and relieve the 
parish of the bnrden of her maintenanoe: Therefore repels the 
defenoss, and decerns against the defenders in tenns of the 
oondusiona of the summons: Finds them liable in the ezpenaee 
of process, and remits to the auditor of Court to tax the same^ 
andreport* 

Nora. — ^Ilie defenders are men in mid age, and are married 
and have children of their own to support, but John is 
possessed of oonsidenible property in houses and money, and 
ought never to have allowed his mother to become a burden 
on the parish; and although Donald is not eaually prosperous, 
yet he is an industrious man, and rarely, if ever, wants full 
employment as a house carpenter; and the Sheriff-Substitute 
is of opinion that it would be at variance with the spirit of onr 
law and of evU ezamplo to relieve even him of the obUgation 
to support Imt. 

This judgment wss aoqniesoed in by both parties. 

For Parochial Board— Ahdbzw Sm itb, Writer, Ding« 
wall 
For defendem—ALBXAimxB Hat, Writer, DingwalL 
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M*Kab v. Broadtoot. 

Damages— Adultery— Condonation— Am noviier. — In on 
action of damages for adultery, hM that it was no bar 
to the action that, after its date, and subsequent to lead- 
ing proof, it was discovered that the pursuer had 
allowed his wife to live in famUy witii him; and ike 
adulterg having been held proved^ damages awarded 
accordingly. 

Tbis was an action of damages for adulterous interoonise 
with the puTsuer's wife. The defiance wss a denial of 
the libel. The record was daied on the summons, and 
a minute of defence. A proof was allowed to both 
parties. The proof was led, and a judicial inflection of 
the premises made. The case had been oontinoed on 
various diets. Meantime the fact had come to the 
defender's knowledge that since the action had been 
raised, and for a considerable period, the punner and 
his wife had been cohabiting, and the defender there- 
upon gave in a condescendence of this ss res noviter. 
The condescendence was ordered to be answered. The 
answer was an admission that the pursuer and his wife 
had been living together, but this had happened sinoe 
the proof bad been closed. The case was then ordered 
to the debate roll. It was oljected to the admission of 
the alleged fetct in the condescendence of res noviter that it 
wss irrelevant, because confessedly it had occurred since 
the date of the libel, and even since the proof had been 
cloeed. In support of the relevancy, the esse of Aitken 
V. M'Cree, 6th February, 1810, F.C., was relied on. 

The Sheriff-Substitute pronounced the foUowiog In- 
terlocutor: — 

Having considered the eondesoeiidenos of res ftoster for tha 
defender, No. IS of prooesi^ witii aoswem thereto^ Ko. 14» 
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SHI bning httad parfeiea* pcocimton ihereon, allows nid 
QOBdenoMknce and awwen to fbnn part d the record. 

Non. — Hm aFonnents in the defender's ooadescendenoe 
cf fl^ moviter appear relevant, see Aitken t. M'Oree, 6th 
Febraary, 1810, F.O., and the oondesoendenoe that these 
ftcts have occurred smoe this action was raised, is not suffi* 
flisnt to exdode them from the record. A ra noviUr beiDg a 
ShC which has either come to the knowledge of the party, or 
flBMiged after the record was closed. 

HaTing taken the case to aYiza&dum, the Sheriff- 
Sohrtitate pronoanced this Interlocutor: — 

Having resumed consideration of this process, with the 
QOodesoeDdence of ret nooUer, and answers thereto, and hav- 
ng beard parties' procurators thereon. Finds that the pursuer 
a&uti that be has received his wife back to his house, and 
continoee to live with her, after he had discovered her alleged 
adultocy. In law, finds that where a husband receives his 
wife back, and continues to cohabit with her after he has 
(fisoovered that she has been guilty of adultery, he has no 
aelioa against the alleged adulterer: therefor^ sustains the 
dsfenoes, aascilses the defender; boL in rsspect this plea 
was not raised till after the proof was led, finds no expenses 
doe to or by either party, and decerns. 

These loterlooaton were appealed against; and tbere- 
tfier, partiea' procnraton baying been heard, the Sheriff 
(Sir Archibald Alison, Bart.) prononnoed this jndg- 
ment: — 

Having heard parties' proooraton, under the puisuers^ 
sppeal upon the Interlocutor appealed against, and having 
made avizandum, and considered the proof condeecendence m 
res momier, and answers thereto, ana whole procees. Finds 
the adultery between the defender and the pursoer's wife 
w»vedy and that the pursuer is entitled to damages therefor: 
finds, upon the defence of amdanaUon, grounded upon the 
admitted feot that after the proof in the present case was 
aasriy finished^bot not till then— the pursuer was induced 
to allow his wife to return and live in family with him; that 
asid plea cannot be sustained as a bar to this action, in re- 
■nct — 1st, The admission goes to a condonation only after 
tne aetikm has proceeded a considerable length, whereas the 
esse most be judged of as it stood at the execution of the 
sammooa; and, in reniect, 2d, The plea of condonation, 
thoogh, where admitted or proved, is a bar to an action of 
divorce for adultery at the husbsnd's instance against his 
wife^ is no bar to an action of damages at the hasband*s in- 
Btaaoe against the adulterer for the injury done to the hus- 
bsod bj the adultery before the action was raised: Therefore 
slten the Interlocutor complained of, and finds damages due 
to the porsner: FSnda however, that in estimating these 
dama ge s , regard must Im had to the situation of the parties, 
sad the character and habito of the wife: IRnds, upon this 
point, it appears that the pursuer is a general dealer or broker 
m Gerbals^ and that the defender is a portioner or house 
frofaietor: Finds it proved that the pursuer and his wife 
were often quanelliag^ and lived on bad terms, and that she 
was often seen in a state of intoxication: Modifies the damages 
to £25 (twenty-five pounds) sterling, for which sum decerns 
spinst die defender, with interest from the date of citation: 
Imds the partner entitled to expenses, of which allows, etc. 

AtL W. K FAULDB. AU, J. LOGXHABT. 
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SaoTH V. Dkan0. 
Alime&i—Paieniity— Proof. — drcwmtaiReei in which 
hdi that pursuer had faiUd to prove (he paternity of 
herehOd. 

Tn puniMr vsised this adaon against the defender for 
ths allying ohtfges, aUinent, and np-bringing of an 



I illegitimate male child, of whom she alleged the defender 
was the father. The defence was a denial of the pater- 
nity and the ayermento in the libel. The record was 
thereon closed, and proof was allowed. Proof was led 
at great length by both parties, and parties heard. 

The Sheriff-Substituto then pronounced the following 
Interlooator:— 

Having heard parties* procurators on the condnded proof, 
and whole cause— Finds that, on 2d October last, the pursuer 
was delivered of a msie, illegitimate, child, within the dwell- 
ing house of her mother, in Miun Street, fiiidgeton, and for 
the reasons stated in the following Note, Finds it instructed 
that the defender is fether of said child, and, as such, is in 
law bound to contribute towards the alixnent thereof and of 
the expenses of in-lying: Therefore repels the defences: Finds 
the defender, William Deans, liable to the pursuer in the sum 
of £1 10s of in-lying charges, attending the birth of the child, 
and with intereet as libelled: Finds him also liable to her in 
payment of the sum of £6 sterling per annum for the period 
of seven years from the date of birth, as aliment for said 
child, payable by equal instalments, quarterly, in advance, 
commencing the payment thereof as on the said 2d day of 
October last for Uie quarter succeeding, end so on, quarterly, 
and in advance, during said period, and with interest on eadi 
quarter's aliment as libelled, reserving to the pursuer to apply 
for an increase or extension of said aUment on expiry of said 
period of seven years, should the same be neoeesary: Finds 
the defender liaUe in expenses, allows an account thereof to 
be lodged, and remito the same to the auditor to tax, and 
report, and decerns. 

NoTB. — ^Tbe pursuer's own evidence is corroborated b^ 
neutral witnesses in important particulars, and is not maten* 
aUy affected by the defender's proof. The fecte estabhshed 
appear to be these: — While serving with Dr M'Intyre, in 
John Street, Bridgeton, during the years 1858-9, the pursuer 
and defender became acquainted, according to the pursuer^s 
account She had known the defender for about a year and 
a half prior to January last, and that dose intimacy began 
between them from about the Winter Fast in October, 1868. 
The defender's witness, Wylie, says, but quito in a general 
way, that he introduced the parties to each other, and this 
happened about a month before the New Year of 1859. The 
pursuer stotes that the defender first had connection with her 
on a Tuesday night, on Glasgow Green, distant about 200 
yards from her master's house. That thii happened three 
weeks prior to the said New Year, and the connection was 
repeated at the same place once on each of the succeeding 
Tuesday evenings till New Year's night: That nighty she de- 
pones, she was whistled for by the defender, and she left her 
master's house between 11 and 12 o'dock, after the family 
had gone to bed, and met the defender at the foot of the stair 
leading to the said house, and they entered the ooal cellar 
situated in a secluded place bdow the stair, where the delen- 
der again had sexual intercourse with her, and it was after 
this act of intercourse that she found herself pregnant — the 
defender had connection with her several times subsequently. 
She gave birth to her diHd on 2d October following, so that 
the date of conoeption exactly corresponds with said New 
Year's night. It is proved that the pursuer, who ib a young 
woman of 23 years of age, had enjoyed a respectable dunoter 
until her acquaintance with the defender began, and it is not 
proved that she kept company with any other man. Her 
mistress, Mrs M'Intyre, depones that she knew of the inti- 
macy between the parties from August^ 1858; that the de- 
fender resided with his mother in a court behind the witness' 
house, that the entry to the witnen' and defender's mothers' 
houses, from the front street, was by one passage. Mzt 
M'Intyre fiurtber depones that in the end of 1858, and begin- 
ning of 1859, die knew of the parties being repeatedly to- 
gether at night at the foot of the stair near the ooal cdlar 
door; that she heard and knew their vdoes, and called on 
the pursuer to return into the house. The pursuer was 
accustomed to go down stairs about ten o'dock at night for 
coals, and before going out, the witness heard a whistle in the 
court bdiind. She rebuked the pursuer for keeping the 
defender's company, and accounting them lad and lass. On 
the New YeaPs night of 1859, after retiring to rest, Mrs 
Mlntjrs heard hsr diild^whioh was under the pnxtner's 

A*2 
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di Mg w tijl ngt and, on getliiig ap, fomul that the pnimMr 
had gone oat» leaving the in&nt nnattended, and she did not 
ratorn till between 13 ftnd 1 o'clock in the morning. The 
witneH also mentions that a few nights after this the punoer 
got to be absent with the defender at a soifee of the chnreh 
oongiegation to which he belonged. Dr M'Intyre, in his 
depodUon, says that he sereraf times saw the parties to- 
gether in conversation in the back coort on passing through 
at nighty and on two or thrse of soch occasions he orderad the 
parsner into the hoose, and he too nndecstood them to be 
sweethearts. Another witness, Maigaret Gibson, depones — 
that about the same time the defender was accustomed to 
accost her and the pursuer when in company, and she some- 
times left them alone. The pursuers brother swears that he 
overtook the parties walking alone on Glasgow Green one 
evening after 9 o'clock, about the New Year of 1659. The 
night was dark and blowy, but he saw them distinctly and 
knew them. The various incidents spoken to by such wit- 
nesses completely confirm the pursuer, and renders her testi- 
mony conclusive. The defender has not successfully assailed 
any one point in his proof. He examined his mother and 
sister-in-law to show that he returned home at half-past ten 
o'oUKk on the New Year's night of 1859, and did not again go 
out; but the reason assigned by the witnesses for remembea^ 
ing the hour and night so precisely, would have applied 
equally to any other night> ana any oUier hour of the night 
about the same period. The defender's sister-in-law was 
nnndng and applying poultices to a sick child, but the chiM 
had apparently been ill for some time, and it is not said that 
these appliances were made only on one night; and, beudes, 
the particular hour of the defender's return could scarcely 
have been recalled to memory from any such drcumstaace, 
because the witnesses concur in saying that poultioss were 
pat to the child every two hours. The only other point at- 
tempted to be made, was an endeavour to contradict the 
pnituer's statement that she had gone with the defender to a 
oongregatbnal soiree shortly after the New Year of 1859. It 
appears that he actually was at a soiree in the school attached 
to his church on the evening of Friday, 7th January. His 
brother depones that the defender was in the schoolroom at 
that soiree, and the pursuer was not then in his company; but 
the witness did not see the defender arrive there, nor could he 
say whether the pursuer was present at the soiree or not. In 
Boeh evidcnoe it does not appear that the pursuer is contra- 
dicted. The defender, no doubt, contradicts her; but she, in 
torn, is corroborated to some extent by her mistress, Mrs 
M'Intyre, who positively swears that the pursuer, at the time 
of the occurrence, knew that she left the house for the purpose 
of accompanying the defender to the meeting. On the whole, 
therefore, the defence leaves the proof for the pursuer unaf- 
leeted, and that proof is, to the Sheriff-Substitate's mind, 
q^va%b oooidasive against the defender. 

Thia Tnterlocator was appealed, and Sir Archibald 
AliflOD, Bart, pronounced this judgment: — 

Having heard parties' procurators, and advised the proof 
for the reasons stated in the following Note, alters the Inter- 
locutor oompluned of: Finds that the pursuer has failed in 
proving her case: Assmlsies the defender; but» in the whole 
eiroumstances of the case, finds no expenses due by him or the 
pursuer, and decerns. 

Nora.— The moral evidence here weighs heavily against 
the defender, and it is probable that he really is the &ther of 
the child in question. But moral probability is not legal 
evidence^ and even taking in the pursuer's o»th to supplement 
the proof, there is not enough to make up the legal measure 
of probatioa in such cases, apart from the evidence of the 
parsner herself, whidi is flatly contradicted in every material 
pohkt by the defonder on his oath. There is no evidence in- 
nrring even undue intimacy or illicit intercourse, lliere is 
nothing proved by the other witnesses but that the pursuer 
and the defender, who lived in the same close, inhabited by a 
great number of families, ever did more than speak when 
meeting in the court, or go out walking in the evening, or to 
soirees together. No one saw them, aolm cum tola, in snspi- 
dous ciroumstanoes, or using any fiuniliarities with each 
other. It is very probable Uiat the whisUe which her mis- 
trssB heard was that of the defender, and that the parsner 
went out to meet him when she heard it, and that he really 
was OOQrting her. Bot all this may, and often doas^ go on 



withoat any iUktt inteiooorse, and it would bestietohii^ the 
evidenoe to infer, withoat some proof of fiuniliaritiei^ thaS the 
one had led to the other. 



id. K. Rosa. 



AU. P. ICLloii. 
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S. & W. M*CuLLOCR V. The CAXjn>oinAH Rail. Co. 

Common Carrier— Fraud— Delirery of Goods.— G^oodSi 
were frauduknUy ordered Jrem a merekamij and 
directed to he eent to an addrese in the eountnf. The 
goods were aent to a Railway Company to deliver^ and 
at one of Aeir stations a person got possession of 
them by a false representation, and they never reached 
the party to whom they were addressed^^Held, (hat the 
Railway Company was responsible for the safe delivery 
of the goods, or their return, and having parted wiA 
them, though by fraud, to another person than him to 
whom they were addressed, they were liable in their 
value. 
The pursuers raised this action for recorerj of the price 
of a quantity of tea and coffee which they had sent to 
Mr Rankine, at Langloan Iron Company*s store, near 
Coatbridge. It appeared that some party, not Mr Ran- 
kine, had ordered the tea and coffee fh>m the puzsoen 
in his name, and when the parcel was expected, a penon 
appeared at the Coatbridge station of the defenders' 
railway, deicribed the goods expected and the oonsigiien, 
and stated that he was sent by Mr Rankine, who had 
ordered them. On this representation the goods wen 
delivered. 

The person who obtained po sse ss i on of the goods was 
not sent by Mr Rankine, but was, in fact, either the 
person who had foi^ged the order, or an aooompUce. The 
goods ncTor reached Mr Rankine. On making inquiries 
after their goods, the porsners disooyered the artifice 1^ 
which they had been def r a u d e d, and made application to 
the defenders for payment of theur loss. Ibis was 
refused, and the present action was raised. The defence 
was an admission of the reoeption of the goods, and the 
Ihtud by which they had been impetrated. The veoord 
was then closed, and a proof allowed and led. Hie 
Sheriff- Substitute pronounced the following Inter- 
locutor: — 

Having heard parties' pocaratorB, and resomad considera- 
tion of the proof, prod notions, and whole prooeas — ^Flnda that 
the porsners having received, on or about the 9th December^ 
1857, the letter or order No. 12, which afterwards tamed oot 
to be a foigeiy, bat whioh they believed to be genainek made 
op and addressed to Mr P. Rankine, Tianglnan Iran Con- 
pany*B storey near Coatbridge, the goods in qnestion, ooosiat- 
log of two half-chests of tea» and 14 Iba. of ooflEee: Finda that 
they delivered the said goods, so addrasesd, to the defenders 
in GhMgow, by whom they were transmitted, per train, on 
the afternoon of the said 9th December: Finds that im- 
mediatidy after their arrival at Coatbridge a person appeared 
at the station, who represented that he eame firom the Laag- 
loan Company for the said goods; and although the station 
master at Coatbridge did not know the nid man by eighty and 
did not ask his name, he anthotised the delivery of the goods 
to him, and they were given ap to him aoooniingly bj the 
station porter upon his signing the nasM <' J, Wilm" in ths 
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receipt book : Finds th*t the goods were never ddlTored to 
Kr Bankine, to whom they were addressed, but were theft* 
Qooel^ approptiated by the said man to his own use: Finds 
that It is settled law that the responsibility of dtdiveriog 
foods, mtmsted to a carrier and duly addressed, to a wrong 
paity, zests with the carrier; and that even where they are 
obtslned from him by a fraudulent misrepresentation, the loss 
tbenoe resulting must be borne by the carrier — (ChiUy on the 
Law of Oarriert, pp. 90 and 131; and Hod^ on the Law of 
SaUmagB, pp. 89, 495, and 462): Finds that it makes no 
diffennoe in the application of this law, that in the present 
instance the real party to whom the goods were addressed had 
not in point of fact ordered them, seeing that if delivery had 
been toidered to him, and he had refused to take the goods, 
Ihej wonld not have been lost to the pursuers, as the defenders 
woold then have been bound to hold the goods for them : 
Tberefbro repels the defences, and, in respect, it is not denied 
that the goods were of the value libelled, decerns against the 
defenders in terms of the conclusions of the summons: Finds 
them also liable in expenses; allows an account of said 
MX^mmm to be given in, and remits tiie same to liie auditor to 
lax and report. 

This wafi appealed; and parties' procuratois having 
been beard, the Sheriff adhered, adding the following 
Note:— 

Tbis k in some respects a hard case for the railway com- 
pany, bnt the decision of it rests on principles of law which are 
altogether unassailable. When a railway company, like any 
ether common carrier, receives goods addressed to a particular 
place — apart from the railway station— their dear duty is to 
do one of two things, either to deliver the package by some of 
tiieir servants or porters at the place to which it is directed, 
er to keep it at their own ofllce till it is sent for by the party 
to whom it is addressed. If, as in the present case, there has 
been a fraud committed in the order given, which was done 
Jor the porpose of feloniously getting possession of the goods, 
tiw railway company would be free of all responsibility if the 
package was delivered as directed. If, however, they do not 
deliver it as directed, but at some intermediate station or 
pointy it is their duty, as they have deviated from the direc- 
tion, to take such precautions as may izuure, so &r as ordinary 
pmdenee can do so, the safe delivery of the parcel to the 
proper party. The precautions taken by them in the present 
instance seem to have been perfecUy insufiKcient. Their 
offirialB delivered np the package to the thief who came for it, 
who was an entire stranger to them, and had never been 
previoasly sent by Mr Bankine, to whom the package was 
addressed, and got it away npon the strength merely of giving 
a deeeription of the package and the address upon it whi<m 
ooiresponded with that given in the order to the pursuer by 
tte thief. This was a direot invitation to the accomplishment 
of the very fraud which was committed in this case. They 
should not have delivered at an intermediate point except to 
some party whom they knew or who had a written authority 
from the party to whom the package was addressed. The 
ODBBsion <H one or other of these precautions was the more 
insaceasable in this case, that it appears in evidence that they 
had ofken before had parcels addressed to Mr Rankine, who 
sent lor them, and yet they delivered the package in question 
act to one oi these people^ but to a total stranger of whom 
ifasj know nothing. 

^cC B. M'Cuu.OGS. Alt, A. YouvG. 
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Abcbibalj> v. Abchibald. 
A)ipetl— Taxation of Ezpensee— Act of Sederunt, 10th 
Jidy, 1889.— ffelff (hat ike Act of Sederunt, lOih July, 
1889, coiUunuei to form the regola regnlana as to ap* 
peak agemut InterloetUon regarding the taxation or 
modi^kaiion ofacotmnXM o/expeiuei. 



The aammons in this case waa signed by the Clerk of 
Court on the 14th, and executed against the defender on 
the 15th of August, and called in Court on 6th Sept., 
1860. The defender refused to close the record on a 
minute of defence, and on his motion, condescendence 
and defences were ordered. The pursuer lodged her 
condescendence within the statutory period—siz days — 
and intimated the fact to the defender^ agent, who 
borrowed the process on the following day. The defen- 
der not having lodged his defences within the ten days 
allowed by the statute, the pursuer's procurator wrote 
the defender's procurator on 25th September — **Yoa 
will understand that I wiU have no alternative, but to 
take decree by default on Tuesday, unless your defences 
are lodged before then. I give you this timeoua notice 
to prevent you asking or trusting to delay." The pur- 
suer did not enrol the case on Tuesday, 2d October, 
but she enrolled it on the 4th, continued it on the roll 
at the defender's request till the 9th, and afterwards till 
the 11th, when she took decree by default. The defen- 
der allowed that decree to become final. The pursuer's 
account of expenses was taxed on the 5th (the defender 
being represented at the audit) and the auditor's report 
— ^no objections having been lodged in terms of the Act 
of Sederunt, 10th July, 18S9, S. 109->wa8 approved of 
on the 8th of November. On 13th November the defen- 
der minuted an appeal against the Interlocutor of 8tli 
November, approving of the auditor's report, and against 
the Interlocutor of 11th October, decerning against the 
defender by default. A reclaiming petition in support 
of the appeal having been lodged and answered, the 
Sheriff pronounced the following Interlocutor: — 

The Sheriff having considered the appeal, togetiier with the 
reclaiming petition, and answers Noe. 12 and 13 of process, 
^i«miM<»» tiie appeal as incompetentiy taken, and decerns. 

Note. — ^The qnestion of the competency of the appeal oon- 
fessedly tnms on whether the Act of Sederunt of 10th July, 
183S), continues to form the reyvla refpUatu as to appeals 
against Interlocutors regarding the taxation or modification 
of accounts of expenses. If tiiis is to be answered in the 
affirmative, the 109th section of that Act is perfeotiy explicit 
on the subject, as it declares that no appeal shall be competent 
against any such Interlocutor unless lodged within forty-eight 
hours from its date — whereas it is not disputed that the pre- 
sent appeal was not taken until after the elapse of five days. 
The maid, and, indeed, the only plea of the appellaat of any 
weight is, that the provisions of the Act of Sederont^ in 
reference to tins class of Interlocutors, were virtaally repealed 
by the Gist section of the Sheriff Court Act. and now falls 
to be regulated by the terms of the 16th section of that Act, 
by which the Legislature is said to have extended the period 
within which such appeals might be taken to seven days from 
the date of the Interlocator, with an additional period of eight 
days, within which a reclaiming petition or a notice for oral 
hearing may be lodged. The Sheriff cannot concur in this 
view, which is neither supported by the letter nor the spirit 
of the Sheriff Court Act. That Act was not intended to 
supersede the previous Act of Sederunt excepting on certain 
specific points, leaving the Act of {Sederunt in full operation, 
quoad uUrat as appears from the express phraseology of the 
6l8t section. The Sheriff Court Act, among other things, 
contains no regulations, either as to the extracting of decrees 
or as to the taxing of expenses and appeals regarding them, 
but» on the contrary, leave these to be reguUted by the Act 
of Sederunt, 1889. The Sheriff sees nothing in the exprsss 
phnseology of the Act inconsistent with this view, nor csn 
ne see any indication of a contrary intention on the part of 
the Legislature which intitules the Act " An Act to fiMilitate 
procedure in the Sheriff Courts," and assigns as its leading 
feature that it was to make farther provision for the cheap 
and speedy adaiustiatioa of justioe in thssa OonrtS| whiU 
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the Tietr oonlwidod for by the ftppdluit would h*T6 the 
diraotlj oontruy eifeol. No judgment of the Sapreme Court 
upon the point hM been dted by either party, nor ie the 
Sheriff nwAre that any each bna been pronoonoedy bat the 
▼ietr stated by Dr BercUy m weU m by Mr M'Brair in their 
Commentaries on the Act may be fidrly appealed to as indioa* 
tions of the generally-nnderstood practice in the matter. In 
this view there is no case before the Sheriff upon which he 
can be called to adjudicate. He cannot, however, withhold 
the expression of his regret at finding parties in the situations 
of the litigants in this case inTolved in unneoesaarr expenses 
by proceeding oaloolated to increase litigation and frustrate 
the ends of justice. He does not see his way, howoTer, to 
prevent this, for eren aasamiug that it were competent for 
liim to take up the case indepeadeat of the appeal, and to 
treat the redaimtng petition as a simple reponing note, there 
is no statement whatever containe<l in it that would justify 
his interference with the Interlocutor of the Sheriff-Subititote 
decerning against the defender by default, as the sixth section 
of the Sheriff Court Act is quite explicit, that "where any 
oondeacendenoe or defences, or revised condesoendeuce, or 
revised defences, or other paper, shall not be given in within 
the periods prescribed or allowed by this Act, the Sheriff shall 
dismiss the action, or decern in terms of the summons, as the 
case may be, by default, unless it shall be made to appear to 
his satisfaction that the failure to lodge such paper arose from 
unavoidable or reasonable causes in uMiek eate the Sheriff may 
allow the same to be received on payment of such sum in 
name of expenses as he shall think just." JN either the appel- 
lant nor his agent, however, have pretended to assign any 
such reason, but have apparently chosen to set the orders of 
the Court and the provisions of the Act of Parliament at 
defiance, in the expectation that the law will not be enforced. 
Such a course is not to be tolerated, and wherever the expense 
may fall, the authority of the Court and of the law must be 
supported. 



Ad, Tbovas Datidsox. 



AU. CBAELI8 WlLBH. 



20th DlOKMBlB, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Shbbift Glamfobd Bill.) 

DowsoN & Sox v. William Obb & Co. 

InsoraDoe — ^Retention — Obligation. — A thipowner gavt 
orden to insure a vessel throtigh Ship Insurance Brokers 
in Glasgow^ hut tcho sub-committed the insurance to I 
others. On a claim arising under the policy y which was 
assigned in payment of the repairs of the vessel^ the 
Brokers wrote in answer to the intimation of the assign 
lotion — " Mr M, insured the vessel through us, and so 
soon as we receive the sum due under the policy^ we will 
he happy to remit in terms of his letter,^ — Held, that 
although (here was a balance owing for past and future 
premiums due hy the owner of the vessel to (he actual 
insurers, on an accounting between them and the parties 
to whom tJte order to insure had been given, the latter 
were not entitled to retain the sum due under the policy 
in payment of these premiums preferably to (he cedent of 
the shipowner. And, it appearing on an examination of 
the accounts of the Brokers, that they had received pay- 
ment of the sum due under the policy, held farther, that 
in terms of their undertaking they were hound to pay, 

Tas ponnen, C. Dowion k Sod, were ehip-wrights at 
Limehouae, London, and sued the defenders, who are 
■hip inanrance brdkere in Glasgow, for the mm of £466 
lOt Id as due and addebted to them. It appeared that 
in Jnlyt 1868, Jamea Maxwell of FortaliBRy, owner of 



the ahip *' Trafalgar," placed H In the punaera' dotk for 
repair. The pnraaers reqnixed security for payment of 
the repairs, and the owner granted an order on the 
defenden, for payment to the pomieia or their order of 
a claim under a policy of inaoranoe effected OTor the 
'* Trafalgar," by or through the defendera on behalf of 
the owner, which bad emerged in conaeqnenoe of certain 
damage having been aostained by the veesel. This order 
was as follows:— «* London, 28d Jaly, 1858.--MeaBr8 
William Orr k Co., Glasgow. Gentlemen, — ^I hare 
arranged with the firm of C. Dowaon k Son for the 
repair of the damage of the ahip ^Trafalgar,* Captain 
M'Kellar; and I have to reqneat that yon will be good 
enough to pay to tbem, or their order, the amount of the 
claim which I have against the underwriters of that ship 
in conaequence of auch damage, and the receipt of C. 
Dowaon k Son shall be a sufficient discharge. — ^I am, 
gentlemen, your obedient senrant (signed) Jamea Max- 
well.** The same day the pursuers wrote the defendera 
in the following terms: — ^^* Bridge Dock, Limehouae, 
London, 2Sd July, ISSS.—Messrs William Orr & Co., 
Glasgow. Gentlemen, — ^We beg to enclose a letter from 
Mr James Maxwell, the owner of the * Trafalgar,' Capt. 
M^Kellar, addreased to you with refierence to the damage 
sustained by that ship, which we are repairing, and re- 
questing you to be good enough to pay to us the amount 
of the daim which he haa against the underwriters of 
that ship. We shall be obliged by your acknowledging 
the receipt of the letter, and undertiddng to comply with 
its terms. — We remain, gentlemen, your obedient ser- 
Tants (signed) C. Dowaon k Son.*' On the following 
day the defenders wrote in answer thus: — "Glasgow, 
24th July, 1858.— Messrs C. Dowson k Sons, Bridge 
Docks, Limehouse, London. Gentlemen, — ^We have 
your favour of the 28d, enclosing letter from Mr Max- 
well of aame date, requesting ua to pay to yon the 
amount of hia claim against the underwriters on the 
'Trafalgar.' Mr Maxwell insured the veesd through oa; 
and 80 aoon as we receive the sum due under the poUoy, 
we will be happy to remit in terms of his letter. — ^We 
are, gentlemen, yours respectfully (signed) William Orr 
& Co." The pursuers, as alleged, on the faith of thia 
letter, executed the repairs, and allowed the vessel to 
leave the docks, thereby losing their lien. The repairs 
amounted to £616 19s Id, to account of which the owner 
paid £160, leaving a balance of £466 198 Id. It wm 
averred that the sum doe under the policy had been 
aaoertained, and had become payable by the underwritan 
on or before 29th November, 1868, and amounted to at 
least the sum of £466 Is 9d, which had been recovered 
by the defenders, and retained by them—- at least they 
had failed to pay the sum to the pursuers in terma of the 
letters which had paaaed between the parties. The 
summons contained an alternative conclusion, that aa 
brokers, through whom the insurance had been effiscted, 
the defenders were bound, according to the usage and 
practice of trade in Glaagow, and in terma of their letter, 
to have recovered the aum due under the policy, and to 
have remitted the aum to the pursuer, and having Ailed, 
they were liable in the sum due under the policy, vis., 
£466 Is 9d. In defence, the defenden pleaded, (1) tha 
alternative ground of liability set forth in the 
was not rderantly itated; (3) an i 
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■hip "TVaialgar '* had been insured through the defenders, 
!.«., that the defenders as agents for the owner, gave 
instructions to Jaraes Wingate & Son, insaranoe brokers 
in Glasgow, to effect the insurance. An admission also 
that the defenders wrote the letter dated 24th JoJj, 
1S&8, to the pursuers in answer to a letter addressed bj 
Maxwell to them, and forwarded by them to the defen- 
ders, by which he requested the defender to pay to the 
pursuers the amount of the claim which he had against 
the underwriters, quoad uUra, a denial of the whole 
averments in the summons; and (3) the defenders have 
not recovered any part of the said insurance — ^Wingate 
k Son for the underwriters, and the underwriters them- 
selves, having retained the sum due under the policy for 
pfemiums of insurance owing to them by Maxwell. 

On 22d July, 1859, parties having been heard on the 
dosed record, the preliminary plea was reserved, and a 
proof jpro tU de jure., and to each a conjunct probation 
allowed. Proof was thereafter led at great Icogth by 
both parties, and correspondence which had passed 
between the parties was recovered. The case, at a 
certain stage, took the shape of an investigation into the 
bobka of the defenders, and those of the brokers, Messrs 
Wingate & Son, and excerpts were made and produced; 
but it is unneoeasary to notice these at present. 

Parties renounced probation; and on 20th March, 
1860, were allowed to be heard farther, especially re- 
garding the import of some of the productions. Parties 
were accordingly hesrd; and having of consent lodged 
notes or memoranda explanatory of the written evidence, 
the Sheriff-Substitute issued the following Interlocutor 
and Note:— 

Having again haaid partaoa* proooraton, allows both parties 
to lee the Mote aimexea to this Interiooutor, and before pro- 
aouncing fwther, appoints the oanae to be put to the debate- 
nil of the 26th last., that parties' pnooraton may then be 
heard in referenoe to laid Note. 

Non. — ^This is a case of oonaiderable nicety, and the Sheriff* 
Sobstitiite 18 imwiOiiig to pronoooce jndgment in it until ha 
b aatiafied that he thoroughly anderstaods it in all iti bear- 
ingSy and has mastered the fftots, some of which are involved 
ia a rather oomplieated sTttem of book-keeping. The de- 
fBuderv, who are ehip and insuraooe brokers, acted for a oon- 
■derable period as agents for effecting iasuranoes, and doing 
oUicr borineH of a similar character, for the pursuers' cedent, 
James MazwelL The defender, William Oir, is the only 
partner of the firm; but up to August, 1867, the firm was Orr 
k Darie, and on Mr Davie then retiring, Orr oontinned to 
esrry on the bunnsH on his own account under the present 
firm. The witness, John Gray, has deponed that "the firm 
ol Oir & Davie acted for Mr James Maxwell as brokers in 
the management of sll the veeiels of which he was owner, 
namely, the 'Nelson,' the 'Trafalgar/ and the 'Alice;' they 
geoecally effected insurances on the vessels through James 
Wingate & Son.** On the 23d July, 1858, the pursuers wrote 
to the defenders the letter, Mo. 6/1, to the efiiact that, having 
been employed by Maxwell to make certain repairs on the 
*'T^a&]gar, he had assigned to them the daim which he, 
Mszwel^ bad against the underwriters for the damage which 
the ship had sustained; the letter of assignation was endosed, 
sad forms No. 6/2 of nrooess. The defenders, by their letter 
ef Mth July, 1858, No. 6/1, acknowledge receipt of these 
kttsis, and add, " Mr Maxwell insured the vessel through us, 
sad so soon ss we receive the sum due under the policy we 
wfll be happy to remit in terms ot his letter." Trusting to 
the seearity thus obtained, the pursnen^ whose account for 
repaiis anoonted to imwards of £600, and who were paid only 
£150 to aoooont bv MaxweU, allowed the ship to be taken out 
sf their hands, and thus parted with their lien over it. Hie 
son doe by the underwriters for loss on the "Tra&dgar" was 
pmrtafaMd to be £518 18s, but on the 29th November, 1858, 



the defenders write to the pursuers the letter No. 5/6, in which 
they say, " Messrs Winffate k Son. the brokers by whom the 
msnrance of the 'TraCaJgar' was effected, have received the 
sum due by the underwriters, but we regret to say they de- 
cline to pay it over to us, and retain it for premiums due by 
Mr Maxwell. Neither we nor Mr Maxwell for a moment 
dreamt of this, and at the present moment Mr M. is ignorant 
of the insurance brokers' refuial to pay the money over to us." 
The punuers refused to accept of this excuse for non-payment^ 
and. Maxwell not being in circumstances to pay them himself, 
raited the present action against the defenders, founding prin- 
dpally on their letter No. 5/1. The defence relied on is, that 
the obligation undertaken in said letter is only conditional, 
namely, that the defenders would remit to the pursuers the 
sum due under the policy so soon as they reorived it, and that 
in point of fact tiiey have not received it. In reply, it is 
maintained, in the first place, that, as the defenders most have 
been well aware of the alleged custom of the underwriters to 
set off premiums due by an insured against any sum payable 
to him under a policy, and as they also knew that there were 
outstanding premiums due by Maxwell, they should have 
warned the pursuers of this, and not led them to believe, as 
their letter of the 14th June did, that there was nothing to 
stand in the way of the sum due under the policy being re- 
ceived. In the next pUce, the pursuers plead that they have 
nothmg to do with the state of accounts between the defenders 
and Wingate k Son, or with the fact that the defenders, 
instead of dealing directly with the insurance brokers them- 
selves on Maxwell's account, may have i«terposed Wingate k 
Son. Maxwell employed the defenders alone; and in their 
letter of 24th July to the pursuers they expressly say^" Mr 
Maxwell insured the vessel through us.^ It is therefore main- 
tained that payment of the sum in the policy to Wingate k iSoa. 
must be held equivalent to a payment to the defenders, as in 
a question between them and the pursuers, and thatsudi pay- 
ment purifies the oondition under which the defender beame 
responsible to hand over the money to the pursuers. To get 
rid of the difficulty which this view of the case might raise, the 
defenders, notwithstanding their admiasion in their letter of 
29th November that Wingate & Son had at that date "re- 
ceived the sum due by the underwriters," now plead that, m 
point of fact, Wingate & Son never did receive it, but, in 



gate k Son's accounto'with the underwritenL The aoooont, 
No. 26, is a copy of the account entered in Wingate k Son's 
books as that of James Maxwell to them, per the defenders. 
It appears from it» as also from the aooounU Noe. 27/8 and 
27/9, thiO, ia November, 1858, when a settlement took i4aee 
with the underwriters, premiums amounting to £37R Oa Id. 
are plaoed against the "Trafalgar" average of Je513 18s., 
leaving a baknoe in favour of Maxwell of £ 1 85 1 2s. lid. If 
these premiums were all past due, the underwriten seem to 
have been entitled, aooordmg to the custom of trade in Olas- 
gow, to deduct them from the average loss; but the pursuers 
deny that the productions in prooeM show that they did so to 
nearly the extent stoted in say settlement whioh took pUoe 
betwixt them and Wingate k Son in November, 1858, the 
acoounts which have been recovered of the brokers for the 
underwriters showing, on the contrary, that all the premiums 
with which Wingate k Son were then debited for vessels be- 
longing to Maxwell amounted only to £189 16s. 8d., leaving a 
balance in Maxwell's favour— and which balance was actually 
paid over by the underwriters— of £829 Os. 6d. It is main- 
tained, therefore, that even in the most favourable view for 
the defenders, they must be held as having received, through 
Wingate &; Son in November, 1858, the said sum of £329 Os. 6d., 
which thoy were bound then to have paid over to the pui^ 
suers. It is true that, by bringing down their aooounti to a 
later period, namely, February, 1859, the whole balanoe of 
the sum due under the "Trafalgar " poUcy is represented as 
absorbed by subsequent premiums. But two of these premi- 
ums, amounting together to £238, were due on policies which 
were not taken out till the 22d November, 1858, which was 
after the loss on the "Trafalgar" was paid by the underwriters. 
Upon this sum being struck off the debit side of the account 
as at the settlement in February, 1859, the rssult^ it is said, 
is to bring out a baUno^ in Maxwell's fiavoor d X880 16s. lOd. 
The questions^ then, whioh require to be decided appear to be 
substantially theae.—lst, Are the defender! pceslnded by tht 
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tenDS of their undertaking, No. 5/1, from taking credit for 
premiums then current, and which they knew fell to be pro* 
▼ided for by Maxwell, as deductions from the sum due under 
the policy on the "Trafalgar," even although such deductions 
were made by the underwriters as against them, the defenders? 
2d, Is the responsibility of the defenders, whatever its extent 
may be, in any way aifected by their having transacted witii 
the underwriters through Wingate & Son instead of directly by 
themselves? 3d, Seeing that the asrignation by MaxweU to 
the pursuers bears date July, 1859, and the defenders' under- 
taking only a day later, and seeing that the average loss was 
due and settled for in November followine, are the defenders 
not, at all events, liable to the pursuers for the said sum of 
£829 Os. 6d., or, in the most unfavourable view, for the 
balance of £185 12s. lid., admitted in Wingate k Son's ac- 
count. No. 7/8? 4th, Is there any soundness in the defenders' 
plea that^ whatever the balance may have been in Maxwell's 
ISsvour in November, 1858, they were entitled to retain it to 
meet premiums whudi were to become payable in the spring 
of 1859? 

Thereafter, on 27th Juue, the Sheriff-Sabetitate iasaed 
this Interlocutor: — 

Having again heard parties' procuratots, before pronounc- 
ing farther, and of mutual consent, but without prejudice to 
the pleas of parties, remits to Mr James M'Clellaod, Junior, 
accountant in Glasgow, to examine the excerpts in process 
from the underwriters* books, and the other vouchers bearing 
on the question, and to report, qwam prtm«m, what amount 
of premiums due by James MaxweU and his brother the said 
excerpts and vouchers show to have been debited against the 
average loss due on the "Trafalgar" at the settlement with 
Wingate fc Son, in or prior to November, 1858. 

The aocountanVs report is as follows: — 

Report by James M'CleUand, Jun., accountant in Glasgow, 
in obedience to the foregoing remit by the Sheriff in cauta 
G. DowBon & Sons p. William Orr & Co. 

Hie acoountant has examined the whole productions in pro- 
oeas, and without calling for farther productions^ or hearing 
parties, he reports as foUows: — 

The documents in process show that a large amount of 
premiums was owing by Maxwell through his brokers, Win- 
gate k Son, at 4th November, 1858, to those underwriters 
who were liable to him for the average loss on the "IVafalgar," 
which was settled of that date. 

But part only of these premiums was actually debited or 
retained by the underwriters at the settlement of that date ; 
the other part, although already incurred as a debt by 
Maxwell, was not yet due as cash by the rules of the Under- 
writers' Association, and fell to be entered in the accounts of 
a future settlement. 

The following is a statement of the premiums actually 
debited or retained, so far as these are shown by the docu- 
ments in process bearing on the pointy being Nos. 2, 3, 4, and 
6 of the productions No. 27 : — 



8BIP. 


Framiama retsinod on behalf of 
Undorwriten. 




Browne* 
Maxwell, 


W. Enlng 


J.Lott- 

doon A 

Co. 


Alexander 

& 
Oonlon. 


Total. 


"Nelson," 

Do 

"AUce," 

"Trafalgar,".... 

Deduct Conm.,.. 


£ s. d. 
20 

5 
23 15 
22 10 


£ a d 

14 

3 10 

25 17 6 


£ a d 
23 1 3 

10 *6 
21 7 6 


£ 8. d. 
6 
1 10 
8 15 
4 10 


£ a d. 
63 1 3 
10 
87 10 
74 5 


71 5 
3 11 3 


43 7 6 
2 3 4 


54 8 9 
2 14 5 


15 15 
15 9 


184 16 3 
9 4 9 


67 13 9 


41 4 2 


51 14 4 


14 19 8 


175 11 6 



But these are not the whole. Messrs Wingate fc Son 
appear to have acted as brokers for certain underwriters in a 
Uke position with the above; but there is no account in prooees 
to show whether any, or what amount of prenuums, was 
debited or rstaisAd by them. 



With this explanation, the accountant reports that tlw 
amount of premiums shown by the accounts and vouohacs in 
process to have been debited by the underwriters against the 
average loss on the " T^rafalgar" in November, 1859, was 
£175 lis. 6d. 

The accountant may, however, be allowed to repeat that 
there were other premiums already incurred at 4th November, 
1858, by MaxweU, as a debt to the underwriters on the 
*' Trafalgar," but which were not yet due as cash, and were 
not debited at the settlement in question. Statement No. 21 
of proosss pur|x>rts to show the whole premiums due bj 
MaxweU; but there are no means of authenticating it firom 
the documents in process, and it is not in itself reliable. 
BespectfuUy reported by 

(Signed) Jamks M'Clxllakb, Jan. 
Gbsgow, 10th July, 1860. 

The Sheriff-Substitute pronounced the following In- 
terlocutor: — 

Having again heard parties' procurators, and considered the 
accountant's report, and thereafter made avizandum with the 
whole process: Finds it instructed by said report, that the 
total amount of premiums shown by the proof adduced, and 
accounts and vouchers recovered, to have been debited by the 
underwriters against and deducted from the average loas on 
the "Trafalgar" in November, 1859, was £175 lis 6d, and if 
any farther sum which does not appear was debited against 
said loss, the defenders have themselves to blame for having 
faUed to instruct the same: Finds that although other pram- 
iums were outstanding as a debt by MaxweU, for whom the 
defenders, and through them Wingate & Son, acted as brokers, 
in November, 1 858, these premiums were not then due as cash 
by the rules of the Underwriters' Association, and were there- 
fore not debited against the average loss at the said settle- 
ment: finds that the settlement m^e by the underwriters at 
said date with Wingate ft Son, was, as in a question with the 
pursuers, the same as if it had been a settlement with the 
defenders themselves, and payments made to Wingate & Son, 
who were the defenders' agents, were equivalent to payment* 
to the defenders themselves: Finds that as it is now instructed 
that Wingate ft Son received from the underwriters in Novem- 
ber, 1858, the whole loss of £518 13s due to MaxweU on the 
"Trafalgar," leas the said sum of £175 Us 6d. making an 
actual payment of £338 Is 6d. the defenders became then 
bound, in virtue of their undertaking to the pursuer, in their 
letter of 25th July, 1858. No. 6/1, to remit the said payment 
to the said pursuers, and were not entitled to retun it or to 
aUow Wingate ft Son to retain it, to meet premiums due by 
MaxweU, which fell to be entered in the accounts of a snl>> 
sequent settlement, but which had not been as yet debited by 
the underwriters: Therefore, and under reference to the note 
annexed to the Interlocutor of the 15th June last^ so far re- 
pels the defeuces, and decerns against the defenders for the 
said sum of £338 Is 6d, with interett as libeUed: But, qwoad 
ultra, finds that the defenders are not precluded, by the tenns 
of their obligation to the pursuers, from taking credit for the 
amount of prendums proved to have been deducted at the 
settlement in November, 1858, with which premiums the un- 
derwriters were entitled, by the custom of trade in Glasgow, 
to debit the average loss, and thereby dinunish the sum 
actuaUy received by the defenders through their hands, Win- 
gate & Son, and to this extent sustains the defences and 
assoUaes the defenders: Finds the defenders liable in expense^ 
subject to some modification, allows an account thereof to be 
given in, and remits the same to the auditor to tax and raportw 

This Interlocutor was appealed, and after hearing) 
Sir Archibald Alison, Bart, pronounced this judgment:-^ 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor i^pealed against^ and made 
avizandum and considered the dosed record, aeoountant's 
report, productions, and whole process, for the reasons stated 
by the Sheriff-Substitute, adherss to the Interiooutor appealed 
against, and dismissce both appeals. 

Note. — ^This is a very difficult and oompUcated case; but 
after fuU consideration, and hearing parties under their ap- 
peals, the Sheriff does not see any sufficient ground for dia> 
turbing the articulate and distinct interiooutor of the SttmS- 
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SabtkitQte. The leading {tcto of the case appear to be 
Hw defeoden, hj their oorreepondence with toe pursuerB, and 
eraeeiallj by their letter, 25th July, 1858, represented them- 
KiTes aa brokers who had effected the insaranoe in qnestion, 
the lom recovered under which they were to remit. No men- 
tioa was made at that time of their having suboommitted the 
rfEecting of the insurance to any other party. In reality, 
however, the defenders were not brokers, but had snb-com- 
mitled the matter to Wingate k Son, who had eflfocted the 
ianirance. Upon the loss occurring, the sum in the polioy, at 
ksst to the extent of £388, was received by Wingate k Son, 
hot not by the defenders, from them. ^ooordiDg to the pur- 
ient» whidi is certainly corroborated by the 

dom, No. 29, the defenders had received, from 

Wingate ft Son, £880 to account of the sum insured in 
Febniary, 1859; and if that is regarded as established, it of 
oooiBe noakee the liabili^ of the defenders to that extent 
^te dear. But, irrespective of the actual receipt of the 
money, the responsibility of the defenders for the sums re- 
ceived by Wingate k Son, on account of the loss, appears to 
be sufficiently established by the fact that the defenders, in 
oocresponding with the pursuers, held themselves out as the 
broken, and thereby prevented the pursuers from appl^ng to 
sny other party to effect the insurance, when, in fact, they 
had not done it themselves, but had sub^mmitted the matter 
to Wingate ft Son, for whom, in consequence, they became 
responsible. It is material to obse^e that the first mention 
of the insurance having been effected, not by the delenders, 
but bj Wingate k Son, was made on 17th November, 1858, 
after the kas had been recovered, and the amount paid by the 
mderwriters to Wingate ft Son. On these grounds the In- 
tarlocotor under review, in so far as it is against the defenders, 
and appealed from by them, appears to be clearly well-founded. 
In regard to the punoers' appeal on the subject of the £175, 
which they, daim over and above the sum decerned for, the 
Interlocutor appears to be equally well-fonnded. The rule of 
the Underwriters' Association at Glasgow is adverse to this 
demand; and the insurance having been effected in Glasgow, 
must be taken, Umtum et tale, as the policy stood in the person 
of the party who effected the insurance. It is true, no doubt, 
that, in the general case, the underwriter is debtor directly to 
tike insured for the loss, and noi the brokert though it is other- 
ways aa to the premiums in which the broker is of course 
debtor tu the underwriter. It is also true that the policy, 
thoo^ eflbctod in Glasgow, is declared in the deed to have 
the same force and effect as if. it had been subscribed or 
underwritten in Lombard Street or the Royal Exchange of 
London; and it is also true that the pursuers, as assignees of 
the policy, are entitled to hold it, tantum et tale, as it stood in 
the person of the cedant from whom they acquired it. If, 
therefore, the custom of London had been what the pursuers 
maintain, there would have been a very strong ground for 
holding that this ulterior demand by the pursuers is as well- 
fonnded as the former. But the answer to this farther de- 
mand appears to be twofold, and is dedsive. In the first place, 
it Appears, from Mr Bell's authority, that the custom at Lloyds, 
in thja particobur, is exactly the same as that at Glasgow, and 
equally exdusive of the pursuers' demand. In the second 
piBoe, the pursuers themselves, in their summons, expressly 
libel opon toe usage at Glasgow as binding the defenders to 
bnva recovered the sums due under the policy from the under- 
vritera, and to have remitted it to them, and having tibem- 
Belv«B expresdy fibelled upon this local usage, and obtained 
benefit from it, under the present judgment, they cannot be 
aUovred now to repudiate it when it is adverse to the ulterior 
daim now contended for by them. 

Aa, lu CoWAir. Alt, T. G. Wbiort. 



S7th DicncBXii, 1860. 

8HEBIFF COURT-PEBTHSHIBE. 

(Db Babclat.) 

SequeftiaUon — Competition for TVusteeship. 

IVTBBLOOTOB JJfD NOTXS. 

In eompetition for the trusteeship on the sequestrated estate 
of JoBV AKDSBflOV, Bimam Botd, between GiOBOi Cam- 
TEXM and Othen and Bobxbt Mobibok and Others. 



Having heard parties* prooaratocs en the Notes of 01^}eo> 
tions^ ftc, finds as follows: — 

On NoTB ov Objbotiovs for George Carphin and Othen 
against the votes tendered for Robert Morison: 

1. V9U of George Ifcas.— The bill is in the hands of the 
party voting. The recdpt endorsed is signed by no peraoi^ 
and is in name of no person, but is a mere notandum of pay- 
ment, which cannot be allowed to set aside the oath in ti^ 
absence of all contrary evidence. The objection is therefon 
repelled. 

7. Fete for Henry JttCdUe.— The first oljeotion is tha* 
Ritchie, who is a trustee on a sequestrated estate, only gives 
an oath of ersdn/ify and not of verity. There are sevflirarr8ft> 
sons why such an oath by a trustee diould be aUowed. He 
rarely has personal knowledge of the daims due the estate^ 
but must take them on the representation of the bankrupt and 
his books, and as the bankrupt is predoded firom giving his 
oath of verity, and the trustee in many cases ccnmof, the ob- 
jection, if good, would preclude aU ranking by one bankrupt 
estate under sequestration on another estate in like oiicum- 
stances. The affidavit to draw a dividend requires the same 
solemnities as for voting. On the other hand, a trustee might 
have a great advantage over other personal creditors if ad- 
mitted to swear on the credit of a bankrupt or his books, both 
of which may be equally worthless and fitithless. The Court 
cannot make^ but only apply the laws as made to its hands. 
The statute which regulates the form of affidavit (section 33) 
requires in eM cases an oath "to the verity of the debt daimed" 
by the creditor claiming. By the 23d section, a creditor out 
of "the kingdom of Great Britain and Ireland may make an 
oath of verity abroad, or his known mandatory or agent in 
Great Britain or Ireland may make an oath of cmfn/ity.* 
Exeeptio frobai regnluM. Therefore, there being no exemption 
under the statute to permit a trustee to vote and rank on a 
mere oath of erednlUy^ the first head of the objection is sus- 
tained. The other objections appear to be unfounded. — See 
1st Julv, 1825, Oibtm, 

8. VoU of John Ih^.— One trustee or executor has been 
held entitled to take the oath of veritv, and therefore the ob- 
jection to this vote is repelled. It will be observed that two 
of the trustees unite in the mandate.— 27th June, 1848, TTcrt- 
mm; February, 1847, Johutom (N,M.); l7Ui January, 1884, 
CfreenhiU. 

16. VoU for A rdUbedd Bum$,-^lt was denied that the bank 
agent at Dunkeld was in any way responsible to the bank for 
losses, and no proof was asked. But though the fact were 
otherwise, it is dear that the bank agent, who may be liable 
on a general account for his intromissions or losses, can never 
be hdd as directiy liable for any particukr debt, or in any way 
an obligant bound for the same. Therefore objections are re- 
peUed. 

28. VoU for Ar^ibald Sums.— Under the third olnection, 
it dearly appear* from the bond, taken as a whole, that the 
credit was opened for the bankrupt's sole behoof, and to be 
only operated on by him, and therefore he is primary debtor 
therein, and that ue obligation of the other parties to the 
bond do not require to be valued. 

25. Vote for Jamet J?eid.— The sum of lent cash bdng 
bdow £8 6s. 8d., does not require a voucher, and may be 
proved by parole. Therefore the objection to the vote is 
repelled. 

31. Vote for Jamte Sobertaon, Union Bank of Seathmd,^* 
So far as regards the bankrupt's acceptance to John Robert* 
son, that bill having been paid to the bank agent in Donkdd, 
where the bill was made payable and had been discounted, 
and an affidavit made thereon by the drawer referring to the 
bill as in the hands of the bank, and which affidavit was pro- 
duced and recorded, and the voucher then before the meetmg, 
the mandatory of the bank was not legally entitied thereafter 
to vote on this bill: therefore sustains the objection to the 
extent of this bill 

85. Vote for Jamee ffotb and George Jfcst.— The affidavit 
could scarody with propriety have been taken separatdy on a 
joint obligation, and is suffidentiy explidt in all its details. 
As before obeerved with regard to a similar daim and objeo> 
tion, the claimants under the bond for the cash credit must be 
held as cautioners for the bankrupt, and as such were not 
bound to value. Being previoudy bound for the debt, their 
obtaining an assignation since sequestration forms no objeo- 
tioD. The prohibition waa obviously intended only for thoM 
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OMM where ttnngen for tb* llni time aeqnired d«bti with 
iho Tiow of voting in » eompetitioik. 

OBJionoHS for Robert MoriioD and others tgaiast the 
▼otee given for George Cerphin end othen. 

7. WUliam WhitwOl A Cb.~In reqMot th»t the crediton 
wte in noways designed, either in the nffidavit or annexed 
•ooount, sostains the objection. 

13. V9l4 of John Onrar. — In respect that the doooment 
pcodnoed is a men acknowledgment of debt» repeb the obfeo- 
tion as stated ; bot as other objections mav be oompetsntlj 
taken under a genersl objection, sustains toe objeotkm that 
the vooeher is vitaated in date, and repels the vote. 

le. Vou of Lomom S Sim.~In rsspeet that the aflidavit 
does not contain the statotorj words, *'that no other person 
is booad for tbe debt^" snstaios the olgeotion and repels the 
vote. 

19. Fote of Thamoi amiUk A Am.— ^In respect that the 
deletion of ths subseriptioo of the ftnn, and snhstitation of the 
deponent in the same handwriting appears as a correction of 
a simple mistake in sobscription, and that Thomas Smith is 
iwom to be of the firm of Thomas Smith k Son, jrepels the 
objection. 

22. Foes of /. A, ffanio^far Poor Bates].— In respect 
that the daiin is now made as a common creditor, and that 
anv preference he has is ae a privileged creditor, and not as 
holding a security, repels the objection. 

25. EtHdeno% and Jatkoom.— ln reepect that the account 
sworn to in reference to the aflSdavit has been obviously 
mutilated after the same was sworn to, and is further vitiated 
in its date, sustains the objection. 

27. VoU of THomoM BUit.—ln respect that the bill for £30 
does not coincide with the sum sworn to in the affidavit, but 
especially that it is otherwise mutilated in the matter of date, 
sustains the objection thereto. 

28. Fofe of John Bobertion,—Jn respect of what has been 
before stated in dealing with the objection to the daim of the 
Union Bank on the same bill, and that the claimsnt was an 
obligant on the bill, and produced evidence that it was paid 
to the agent for the bank holding the same, repels the objec- 
tion, and sustains the vote. 

81. Vote of John Milne. — ^In respect that though it is 
proved that the claimant had, subsequent to the sequestra- 
tion, paid to the bank a sum under a prior obligation, yet, 
that the right to the original debt, so far as to vote and to 
rank, was still in the bank to the effect of enabling them to 
obtain 20/ in the pound on the whole debt, sustains the objec- 
tion, and repels the vote. 

Applying the above findings to the state of the vote, there 
appears, from schedules nu^e up and subscribed as xelative 
hereto, that there are of good votes in favour of Robert Mori- 
son, and James Morison, in succession, of the value of £4838 
10s 7}d, and in favour of Mr Carphin and the other gentle- 
men in succession to him, of the value of £4732 1 Is 8d, giv- 
ing a majority in favour of Messrs Morison of £105 18a lljd: 
Therefore finds Robert Morison and James Morison, in suc- 
cession, duly elected trustees on the sequestrated estate, etc.: 
and having heard parties' procurators on the personal objec- 
tions against the Messrs Morison, repels the whole thereof ; 
and having heard parties' procurators farther on the question 
of expenses, finds it imperative under the statute to award 
expenses against the unsuccessful party in favour of the suc- 
cessful party. But finds nothiug lo prevent the apfdication of 
the rule in common law procedure to modify expensea in 
cases of partial success, ana considering that the number of 
votes on both sides have been struck off, and that the success- 
ful party has been so by a small majority, and chiefly upon a 
vote as to which great doubt and difficulty existed; decerns in 
£svour of the successful parties against the objectors as the 
ultimate unsuccessful psrties for £5 5s of modified costs and 
expenses of extract, and decerns. 

Notes. — ^The Sheriff-Substitute feeb much the increased 
responsibility in deciding this dass of cases, seeing that there 
is no review of his dedsion. In general, he is inclined to dis- 
regard all mere critical and technical objections, so long as 
they do not violate any statutory requirement, and to allow a 
very liberal scope to section 5 let of the statute for the cor- 
rection of errors or supply of omissions, where no fraud is 
alleged, or injury can be qualified. He is of opinion that 
great droumspt^tion should be exercised to jirevent fictitious 
claims from voting; but that equal care shoold be taken that 



no real and &oiui /ds creditor should be ezdnded from the 
vote on any mere tedmiod objection no wi^ aOectiag the 
validity of Us daims. 

The only votes with whidi he has felt any oonddemUe iSfi- 
culty are, /rsT, the bill of John Robertson, on which oompeting 
votes have been given; and seosnd, the vote of Mr Milne on 
the sum paid the Central Bank under the bond for the cash 
credit claimed on by the bank, but on which they rsetrioted 
their right to vote to the extent of the sum paid by Milne. 

/Srit, As to Robertron's bilL At the date of the sequestra 
tbn the Union Bank were ersditors, as holders of that and 
other bills of the bankrupt The bank, by their manager, ait 
the head oOloe, made affidavit to their whole debts and dainas, 
including this bUL Robertson was an obligant on the bill, 
and on ttie morning d the day of meeting for the election of 
trustee^ he paid the oontenU of this bill to the agent of the 
bank at Donkdd, where the bill was made payable, and whsrt 
it had been discounted. The agent not beinff in poassssion of 
the bill, granted a stamped receipt acknowledging payment of 
the bill. Whether the agent was boimd to take, and did 
wrong in taking payment of the bill, which had left his agenoy, 
is not a question to be here discussed and dedded. fie dad 
take payment, and Roberteon, who was an obligant jprior to 
the sequestration, is not within the dause of the statnte whidi 
nullifiea acquisition of debts subsequent to the sequestration. 
That dause is merdy intended to prevent st r g wysfg for thejSrif 
time buying up daims, with the view of voting in favour of » 
competing trustee, or on some other act of management, to th* 
prejudice of the hinafide creditors, whose daims existed at the 
date of sequestration. Robertson having thus acquired the 
bill, made the statutoiy oath, producing the reonpt by the bank 
agent, and referring to the 1^ asin the possession of the bank, 
and which, in point of £sct, was on the table under the bankis 
daim at the time of the vote. Hie mandatoiy for the bank 
(being one of the competitors for the trusteeship) voted for tha 
fM amount of the bank's daim, induding Robertson's WSL 
Robertson, on the other hand, gave an adverse vote on his 
retired bill. It appears to the SherifT-Substitute that the vote 
of the bank on this bill must be struck off their vote on the 
whole daim, and that, to the same extent, the vote of Bobeti- 
son must be sustained. The bank was admittedly paid, and 
were no longer crediton in (hit bill, and Robertson had paid 
it and was invested in the right thereof. That he had not 
possession of the bill is not material, seeing that he complied 
with the statnte by referring to it, and, in point of fisot, the 
voucher was before the meeting. An objection was taken to 
the form of the recdpt, in so far that it does not expresdy 
mention Robertson as the person paying the contents of ttie 
bill, but moely that it was paid by the lumds of Mr Carphin, 
one of the competitors for the office. But Robertson waa 
an obligant to the bank on the bill Admittedly it was paid to 
the bank before the vote. Robertson swean that he paid it^ 
and was then creditor therein. The bank clearly cannot vote 
on a debt no longer due to them. Ndther Mr Carphin nor 
any one else daims to vote, nor is evidence sought to traverse 
the affidavit. Therefore if Robertson be not aUowed to vote^ 
this debt, admittedly due by the estate, and not doe the bsak, 
would be deprived of bdng represented. The reference to Mr 
Carphin in the receipt merdy points to him as the medium of 
payment, and could not vest him with the debt, though the 
fact might have some bearing on the personal olnectiaiia 
against that gentleman, as having interfered with the freedom 
of dection. 

iSeecm<f.— The other vote of Milne is still more difficulty and 
the Substitute is f^ to oonftes that he has altered his opinion 
on the (juestion, and that the oondusion he has at length 
reached is not without condderable doubt. 

The fkots are these:— Milne, with two othen (still solvent), 
were joint oo-obligants with the bankrupt on a bond for n oadi 
credit with the Central Bank for £1000, to be operated upon 
by the bankrupt. The bank made affidavit on this bond to 
the extent of £1026 lis. 4d., as doe them at the date oi 
sequestration. They did not value the oo-obh'gants^ aa from 
the nature of the transaction the bankrupt was primary 
obligant. An objection on the ground of want of valoation 
has been repelled on this and similar daims. The Bank vraa 
represented at the meeting by their accountant, as mandatory 
for that day onlv. Milne, one of the co-obUgants, on the day 
of meeting paid to the bank agent at Dunkdki the sum of 
£345 as his supposed share of the bond, and obtuned n receipt 
for the payment in his name. Whether the looal agent waib 
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bound to take, dttd oogbt to bftve taken the money, ii open 
to qoeetioo, bat wbioh cannot be bere raised. He did take 
pajment, wbereon MUne made affidavit as a oreditor to tbat 
mm, nferring to tbe bond in potMssiou of the hank (and 
wbieb, in point of fact, waa on the tahle), and to bis yoneber 
for payment. On the payment being communicated to the 
mandatory for the bank, he, on tooderiog the claim on the 
iflkiant, pot on tbe minutes that " tbe claim for votinff on 
tbe estate is now restriofced to the snm of £680 lis id, being 
tfie balance of the snm in the oath after deducting said pay* 
ipent to aooountk* It is not contended that the bank's vote 
is to be ooonted for more than the restricted amount. After 
the netrieted daim was minuted, Mr Carphin, as mandatoiy 
Ifar Milne, produoed an aflSdavit for the said snm of £345, 
tad voted thereon for himself. 

Hm qneetum la— Whether, fai the civcnmstaofies^ this is a 
good votet 

In&voor of the vote, it is admitted, the metsore of the 
hank's daim is to be ascertained as at the date of the sequesr 
tcation; and that they are entitled to daim and vote on the 
estatea of aO insolvent obligaats for the full amount of their 
debt aa aft that date^ with the view of drawing, and until they 
draw full payment, or 20s in the pound. A payment made prior 
to a sequestration must be credited; but a payment made 
•obeeqnent thereto need not be deducted in claiming and 
voting, but only in rsnking to prevent more than full pay- 
mentk But this is a prwiUge whidi a bank may forgo^ and 
are not bound to exercise. Where they have sdvent oUir 
Bants, they may prefer to operate payment at once from 
ttMOk, and leave them to rank for their relief. If, therefore, 
aa obligant has made a payment, either of his share, or more 
or less than that, he, to that extent, instantly becomes a 
creditor of tke haadantpt. Before the sequestration, he could 
sue the bankrupt to relieve him of the bond, even though he 
had not made payment^ and if he had done so, then mr re- 
payment. After sequestration, the oMigant so paying (and 
Hflne at this moment) may sue tie bankrupt to have his claim 
ooustituted, and he could use perianal diligence against him, 
unless he had been voted protection therefrom. He there* 
fiare is nndoubtedly now a ertditar of ike bankrwplf and 
though no double claim or vote can be allowed at the same 
time^ yet there does appear eqvtitjf, if not law, to allow him 
to daim on the estate, and vote aa a postponed creditor there- 
on, so long as the bank, the primary creditor, does not come 
m eompetation with him. Here the bauk, by their manda- 
tory, appeared as actually making room for Milne's vote; and, 
if not admitted, the debt of the bankrupt and his estate is to 
ttie extent paid by Milne in the vote nowise represented. It 
k dear that MUne is entitled to appear as a creditor to the 
extent at least of souing that a dividend is set apart on the 
whole daim of the bank, so as to operate so far in his relief, 
end in the event of the estate paying a dividend — which 
wooU pay the bank their reduced daim of £680 lis 4d, and 
Isave a surplus — Milne would clearly be entitled to draw that 
surplus, or what proportion thereof offiared to his payment of 
XS45. Take the case that Mibie had voted at the meeting on 
ttie same aide as the bank, it would have seemed difficult for 
the oppottte competitor to object to that vote, seeing there 
was not double votes on the same debt. Tbe Sheriff-Substi- 
tale was not at all moved with the argument rested on the 
66th Section of the bankrupt statute, which to him appears 
totally inapplicable to tbe present question. Its declared 
design is to allow a creditor to rank on, recdve dividend 
from, and to discharge, an insolvent co-obligant, without 
horting his daim on co-obligants, whnse remedy is declared to 
be the ^mying up of tbe debt in full, in which case the creditor 
is taken bound to grant an assignation, wbioh would place a 
sdvent obligant in his room, and with the like privileges. 
But it is qnite impossible to draw firom this Section the oon- 
dnaoo, as was contended in argnment, that no oo-obfigant 
can rank on the estate of another co-obtigant, unless he has 
paid up the whole bond, and got an aaaignation thereto. 
There can be no doubt but that a receipt would be amply 
Buffident to admit a paying obligant to rank to the extent of 
his payment, though without an ansignation he might not 
have the same privilege as was in tbe bauk in ranking for 
their full daim on the bankrupt Mtatos. 

ejodi were the views which at one time inclined the Sabsti* 
tnte to admit Milne's vote. But more mature consideration 
has compelled him— but with some hesitation — to reach an 
opposlts oondosion as more consonant with legal prindple. 



As a prindple in bankrapt law, the state of daims on the 
estate of a bankrupt stand fixed as at the date of the sequestra- 
tion; and« by another rule, the right of voting is oo-rdativa 
and oo-extendve with that of ranking. At the date of the 
preaeat aequeatration, the right of daiming and ranking on 
the bond for the fuil amount of the sum was miUly in the 
bank, and is so still, notwithstanding the subssqnent payment 
by Milne. That payment did not reduce the daim of the 
bank to rank and vote, nor did it oimfer on Milne the right 
ao to rank and vote to the extant of hia payment. All the 
efibot it had waa to prevent the bank obtaining mora thaa 
fnll payment of the original debt to his prqudioe, and ift 
entitled Milne to^pot in an affidavit as a wettSL that he might 
have justice by the bank getting a dividend to the full extent 
of their daim, so as to operate against any fturther daim on 
him, and in the event of any sivplos, after satisfying thsiv 
admal daim (applying the payment), he might nar&dpate in 
that surplus in the same way as the bank would have dons 
had no snob nayment been made. It eannot be disputed that 
the bank ooold at the meeting have votsd iinr the full amount 
of their daim, and if they had done so^ Milne ooold not have 
vot^ on the sum paid by him. The mandatory for the bank 
restricted ''the dmm to vote at ikat meeting;" but he did not 
restrict the bank's daim to rank, nor had he any power to do 
so. That still stands on the affidavit to iu full extent, and 
the trustee must deal with it and reoogniiie it; and so stand- 
ing, he cannot recognise or admit the daim for Milne to rank, 
else that would be a double rsnking. Even as to voting, the 
bank can, at the very next meeting, recover their full right to 
vote on their whole obum, and thereby oust any attempt on 
the part of Milne again to vote. It is quite dear, in law, that 
the vote must be where the daim is. The daim at the meet- 
ing was legally made for the bank on the whole sum, which 
barred tbe daim for Milne to vote for part of the same sum. 
That tbe bank did not exerdae their right to vote on their 
whole daim, did not confer on Milne any daim or right to 
rank, and, in oonsequenoe, to vote. Had the bank not 
claimed at the time of the meeting, and had Milne done ao, 
perhaps the vote might have been admitted for the time until 
a anperior daim waa entered on the same debt by the bank; 
but Meing that there stood obdms at the meeting, both for 
the bank and Milne, that of the bank must prevail to exdude 
the vote of Milne, whose daim of ranking \b only subordinate 
and postponed to that of the bank. 

The Sberiff-Subatitute has not fdt any difficulty with tha 
peraonal objectioua to tbe Meesn Moiison. The first thne 
objections, although tbey were founded on &ct (but whidi 
was disputed), do not show anv such intimate omnection be- 
tween the trostees-dect, and the Baronet of Murthly, aa to 
ahow that there exists any reatcaint on the free exeroiae ol 
the truatee's functions, or to exdte the slightest snspidon 
against the high respectability, and the well-known and bng- 
tried integrity of the men. 

With reference to the fourth objeotfon, it is by for too 
vague. There are few truateesbips conferred on profesnooal 
men, but which more or less are made the subject of 
solidtation and canvass. Unless tbe objectors had alleged 
that the trustees-dect had come under aome pledge or promiae 
to aome of the creditors, in some way or other, to benefit 
them at the expense of the estate, there is nothing in the 
mere statement of friendly assistance in preparation of affi- 
davits and mandates, though even this might as well have 
been avoided. 

The fifth and sixth objections (though proved) do not raise 
sny peraonal objeotiona againat the truateea-elect. The vote 
of Messra Hobb ft Meaa ata been admitted; and it is not un- 
natural or unusual for banks and o^tber large creditors to 
show an anxiety to carry the election of a person in whose 
prudent management they repose confidence, so that the 
most may be reaUsed i^rom the bankrupt estate. 

With reference to the seventh and last objeotion, if it be 
true (which was denied), it perhaps might be said that Mr 
Robert Morison sbouM have delivered up the bill for £100, 
upon eridenoe that it was paid; but it must be observed that 
be attended the meeting of creditors as a mandatory for the 
bank from whom he got the bill, and without whoee autho- 
rity be may have ooncdved he had no right to part with it. 
Then the uplifting of the bill was dose upon the time of the 
meeting, and the voucher of payment was bv no means es- 
plidt as to who bad paid it. Therefore, in tne hurry of the 
moment, he may be exooaed for an act which, had he had 

B* 
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time for more mature defiboratbrn, he might not have done; 
Init the beat answer ii in the iact that hia aot ooaU not, and 
did not, benefit him or injnre hii opponente. His vote was 
xettrieted to the extent of the bill, and the opponog vote 
sustained to the same extent. 

With regard to personal objections in general, it will be 
reooUeoted that now, with the oheap and rapid appeal to the 
SheriiT, m all cases, both of adnussion and reaction of daims, 
a trustee is more than ever a jodidal officer sobfect to im- 
mediate snpervidon and oorreotion. 

With TCgaid to expenses, had it not been that the statute 
is imperative in respect that "expenses tkall be awarded to 

the soocessfnl party against the i w—fnl,* the Snbstttnte 

would have ^ven no oosti in this case. Not only has the vn> 
siiooessftti pwty been soeoessfol in striking off many votea on 
the opposite side— but in sustaininff votea on his own side 
against obgeotioas— but the vote of ICilne, which would have 
put him in a majority, has been rejected with very consider^ 
able hesitation. The Substitute, therefore, oonslderB that he 
does jnstioe, and does not violate the Statute, by awarding 
modified oosti to the extent of about one-half at least of what 
they would have been upon an audit. 



San DaamD, 1890. 

SHEBIFF COURT, GLASGOW. 

(Mb SHBnr Glaufobd Bill.) 

J. N. Sali ab Mabdatobt v. MIsttbb, Hooa 9t Co. 

Sale— ETidenoe. — A party aUegiug authority to select and 
purchase goods for ano(/t€r, purchased and sent a 
qttantity to the firm from whom he alleged he had 
auihoriiy, ordering them to be manufactured for, and 
returned to himself On an analysis of the evidence, 
written and oral, held that the goods having been treated 
hy the pursuers as those of (he party who had ordered 
ihem^ action against the, firm dismissed, 

Sapplementary Actioo— Restitution.— il« action as for 
the price of goods sold and delivered, was, after proof 
decided against die pursuers by the Sheriff-Substituti. 
The pursuers then raised a supplementary action for 
payment, "anrf also, or otherwise, the price and value 
of the said goods, which, being the property of the 
pursuers, were appropriated and converted by the 
defenders to their own use," Held, that tJte supple- 
mentary action was not contradictory to the original 
action, but was only intended to present an alternative 
view of the same facts, and was therefore competent, 

Thk punmera sned the defenden for the sum of £81 78 
fid, for gooda sold to them, per account anoexed to the 
Bummona. The minute of defence set forth that the 
goods in question had been bought by Wolker Brothers, 
manufacturers, Manchester, from the pursuers, to be 
sent to the defendera* house at Londonderry, to make 
up into shirts for them. Of the date of the purchase, 
the pursuers sent an invoice to the defenders at Glasgow, 
debiting them with the price, accompanied by a letter, 
stating that he had sent to Londonderry the goods 
"Which had been selected by Mr Walker, which the 
defenders were to make up for him; and also stating 
that he had charged Walker Brothers the advance for 
these goods, as they were then up to everybody sixpence 
per piece: That, immediately on receipt, the defenders, 



on 7th January, wrote the principal pnnoer, leAiBDg to 
allow him to charge them with the goods, desiring him 
to charge them to Walker Brothexa, who had bought 
them, and stating that Walker Brothers had no autho- 
rity to buj goods for them: That the principal pursuer 
aoquiesoed in the defenden* refusal to be debited with 
the goods, bj not answering the letter: That the defen« 
der M^Lityre, being in Manchester in January, met 
Mr Lomas, the puisuer^s salesman, on the 15tli or 16th 
of that month, and on Mr M^Lityxe aaking Mr Lomat 
whether he had charged the gooda to Walker Brothen, 
he answered no, but that they were going to do it: 
That, on 6th January, the principal purraer hariiig 
also tent to the defenders' hooae at Londonderry a copy 
of the iuToioef the defenders there, by their partner, Mr 
Hoggt not knowing anything about the goods, or whoae 
they were (not haring at that time reoeired the prinoi* 
pal puiauer'a letter of 6th January), wrote the porsaer 
for an explanation, and he, on 12th January, wrote 
them that the goods in question *^are Walkers' gooda;" 
that Walker Brothers, on 22d January, intimated that 
they had anspended payments, and that the principal 
pursuer, on a prerioos occasion, when two of the de* 
fenders' tnveUers, Mr Scott and Mr Buchanan, pro- 
poaed to purchase goods from him, required the defen* 
ders' authority to see them before doing eo; and the 
defenders gave authority to porohaae, even for their own 
travellers, only to a limited extent. The record wraa 
closed on the summons and minute. 

On 8th December, 18d7, a proof, pro ut de Jure, was 
allowed to both parties. On 29th December, a commis- 
sion was granted to take proof in Manchester; and, on 
12th May, 1858, interrogatories having been previously 
adjusted, a commission was granted to take proof in 
Australia. Proof was led in Manchester and reported; 
but the pursuer foiled to report the commiarion fimn 
Australia. The cause was then sent to the debate roll, 
parties' procurators heard, and the Sheriff. thereafter 
pronounced the following Litcrlocutor: — 

Having heard parties* proooratots, and resnmad oonaidet*- 
tion of the proof, prodoctioDS, and whole prooass: Finds that 
the pursuers have fiuled to prove the averment on whioh the 
ooncfusloDB of the Bummons are founded, namely, that the 
principal pursuer sdd the goods in queilaon to the defendefs 
on the 6th January, 1857: Tliereforo, and under rofemee to 
the annexed note, sustains the defences and assoilzies the 
defooders: Finds the puisuera liable in expenses, aUows aa 
account thereof to b« given in, and remits tho same to the 
auditor to tax and report, and decerns. 

Note. — According to the statement of the witoess John 
Lomas, salesman to the pursuer J. N. Sale, the traoaactioa 
which has given rise to the present liUgataon originated in thia 
way:— Mr William Walker, a partner of the Manchester firm 
of Walker Brothers, ooUed for him (Lomas) at Sale% ware- 
house on the 6th January, 1857, "and stated that he had 
entered into an arrangement with the defsndeis, which author- 
ised him to look out 200 pieces of shirtings, which goods were 
! to be entered to the defenders, and were to be re-charged to 
I liim, induding the making up.** Lomas adds that he wrote 
I on a slip of paper the nature of the above statement^ and 
j showed it to the pursuer, who, being busy, hardly read it, but 
. sanctioned any sale to the defenders, whilst he refused to 
authorise any to Walker Brothers. After this Lomas per- 
mitted William Walker to select the goods, and by his instruc- 
tions they were sent off the same night to the defenden' house 
in Londonderry. It is admitted both by the pursuer and his 
salesman that thev had no authority firom the defenders to 
give goodp to WoUcer Brothen for them, and that they had 
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■oduBg but WmiMn Walker^s T«rUl •tetemtnt that he wm 
•nthonied to bay for the defe&den. It is also instracted by 
the tetter No. 5/1, and copy letter No. 5/14, that it wu 
expmdy nndentood between the paraoer and defenders that 
goods were not to be inToiced to the defenders on the onder of 
tliird parties professing to act for them, nnless they exhibited 
to the parsner a written authority from the defenders. The 
ponaer has not even attempted to prove that Walker Brothers 
hid aoy authority to use the defenders' name as the prinoi- 
psis in the above transaction; and the defender M'Intyre has 
deponed that he did not at any time authorise Walker to bay 
goods with which the defenders were to be debited. On thie 
other hand, the defenders were in the custom of ooeasioaally 
reoeiviag gooda from Walker Brothers to be made up into 
lUrts for them, or otherwise dealt with, and a considerable 
bslsoce stood against Walker Brothers in the defenders* books. 
It iscther appears from the letter No. 5/4, and copy letter 
No. 5/5, that the defenders had reason to expect that they 
would receive printed shirtings from Walker Brothers in 
Juuary, 1857, to be made up for them; and the letter No. 
5/5 from Walker Brothers expressly informs the defenders 
ibst they (Walker Brothers) "have ordered** goods to be sent 
hy the parsaer, which are to be made up for them. Hie 
next step in the busiuess was that the pursuer invoiced the 
mods to the defenders, conform to duplicate invoice No. 32/3. 
Tbk invoioe contains one parcel of goods in addition to the 
goods in qoeation, to which the defenders did not object, being 
socording to their own order. The pursuer at the same time 
vrote to the defenders at Londonderry the letter No. 5/8, in 
which he says inter alia^ — " We are also sending to-day 135 
lUrtiags and 25 checks, selected by William Walker of this 
flity, for whom you will have instructions to make them up.** 

As soon aa the Londonderry house received this letter and 
tin invoice, they wrote to the pursuer the letter No. 26, of 
dste 9th January, 1857, in which they say, — "We are in 
itoeipt of your goods, but are at a loss to know which are 
Wslkers* goods, and which are our own, as there were no 
ifiitinguishing marks on them." In answer, the pursuer 
wrote the letter No. 5/9, which seems condnsive of the 
csM. It is dated 12th January, 1857, and is in these 
words, — "In reply to years, I beg to inform you that all the 
dutiogs sent you on the 6th are Walkers' goods, exoept 58 
pieoes checks at lOs 6d, which are towards your order." Five 
days before this letter was written, it is proved that the 
deteden' Glasgow house, who had aim received an invoice 
debiting the defenders with the goods in question, and the 
kcter No. 3/7 in similar terms to that just quoted, wrote to 
ths pursuer s salesman, Lomas, with whom they usually trans- 
seted, and who had written for the pursuer the said letter 
Ko. 5/7 and answer, of which No. 5/16 is substantially a copy. 
It is quite explicit, and is as follows: — "Glasgow, 7tb January, 
1857. ICr Lomas, Mr J. N. Sale. We have yours of yester- 
day's date^ enolosing invoice of ffoods bought by Walker 
BMhen. In reply, we will not aflow you to ohaige us with 
tiiese gooda: charge them to Walkor Brothers. Neither 
Wslksr Brothers nor any other person have any avthority to 
bay goods for us. You may please tell them so." Lomss 
denies that this letter ever reached him; but there is complete 
srideaee tbait it was written of the date it bears, property 
nWresiod and posted. It would reach Manchester on the 
10th January, and on the 12th the pursuer wrote as has been 
■en to Londonderry, that all the shirtings sent on the 6th 
"wars WaUEera* goods." Here, then, was an admission, not 
enly that the goods had not been sold to the defenders, but 
that they had been sold to Walker Brothers. Nor does the 
iass rsst here; for the defender M'Intyre was in Manchester 
on the 15th January, and saw Lomas; and he has deponed 
thst— "I asked Lomas if he had got my letter of the 7th 
JsaoaiT, and be said he had. I then asked him if he had yet 
eharged the goods to Walker Brothers, and be said No, but 
hs was going to do it." Lomas gives a different version of 
tUs conversation; but that of M'Intyre is strongly corroborated 
by the neatral testimony of the witness John K. Buchanan, 
sad is apparently the tree version. The pursuer seemed to 
think it a point in his favour that the goods are entered in the 
Porehase-Ledger of the defenders' Glassow house; but it is 
BMirfsetorily shown that this arose from the defenders' practice 
being to oradit the gross amount of all invoices received at 
Loodoodeny doring any one month, and at the end of the 
Bunth to gel » debit note trom Lcndondeny of any goods not , 
cid«id or to bt rotumed; and, aoGordiogly, th« debit not* \ 



No. 82/6 was aotnally sent from Londondeny to Gla^fow, on 
the 5ih February, 1857, with this notandum on the back— 
"These shirtings are Walker Brothers* debited to us by John 
N. Sale's invoice, of which you have copy. 0th Jan., 1857." 
Walker Brothers stopped payment on the 22d January, 1857, 
and what arrangement they afterwards made with their 
creditors, including the defenders, does not a)>pear; but 
William Walker, who, according to the statement of Lomas» 
obtained the goods in question from the pursuer on a false 
representation, has since gone to Australia. It was argued 
for the pursuer, that if he did not sell to the defenders, he ss 
little sold to Walker Brothers, and therefore that he was at 
least entitled to restitution of the goods. Had he taken thia 
^und at first, he might perhaps have been able to maintain 
It; but the eridence goes to show that np to W^alker Brothers* 
failure he acquiesced in the defenders* statement that the sale 
had been made to Walker Brothers, and that he left them and 
the defeuders to transact regarding the goods as they thought 
fit, the defenders having, in point of la^ aocoaoted for them 
to Walker Brothers in their mannliietored state. But fiuiher, 
it is enough for the decision of this case that the summona 
proceeds exclusively on the ground of a sale to the defenders, 
and that as no such sale has been proved, no decree can be 
given for the price. 

On 19th December, 1859, the pursuers raided a sup- 
plementary action, concluding to hare it conjoined with 
the former action; "and in the conjoined acdons the 
defenders ought to be decerned to pay to the pursuers 
the said sum, for the reasons stated in the foresaid 
action, and also, or otherwise, as the price and yalue of 
the said goods, which, being the property of the princi- 
pal pursuer, were appropriated and conyerted, by the 
defenders, to their own use, in the months of February, 
March, or April, 1857." To this supplementary action 
a minute of defence was given in, which stated — ^Pre- 
liminary, 1, The action is incompetent, (1) because the 
grounds of action and conclusions are inconsistent with 
those of the summons in the action with which this is 
sought to be conjoined. (2.) Because, in the principal 
action, final judgment has been pronounced by the 
Sheriff-Substitute. 2, The action, as laid, is irrelevant; 
and, on the merits, a general denial of the pursuer^ 
averments, and especially that the goods were, at the 
time libelled, the property of the principal pursuer. 
Averred that they were the property of Messrs Walker 
Brothers, manufacturers, Manchester, by whom they 
had been bought from the principal pursuer in January, 
1857, and by whose order the goods were sent to the 
defenders, and from whom they had instructions to make 
them up into shirts. Explained that on Gth January, 
1857, the principal pursuer sent an invoice to the de- 
fenders at Glasgow, debiting them with the price of 
said goods, and accompanied by a letter, stating that he 
had sent to Londonderry the goods which "had been 
selected by Mr Walker," which, the pursuer says, "you 
are to make up for him;" and also stating that he had 
charged Walker Brothers the advances for these goods, 
as they were then up to everybody sixpence per piece: 
That the defenders' Glasgow fiitn, on 7th January, 
wrote the principal pursuer a letter, refasing to allow 
him to charge them with the goods, and desiring him to 
charge them to Walker Brothers, who had bought them: 
That the principal pursuer, on 6th January, sent the 
goods in question, along with some others, to the defen« 
ders' house at Londonderry, and, of the same date, a 
letter, in which he states that the goods had been 
"soluctcd by Mr Walker of thia city, for whom you will 
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hATe instractioiis to make ibein vp;" and in which be 
fkrther deaignatee the goodaaa ''Mr Walker's:** That, on 
9th Jannary, the defemien, bj their partner at London- 
derrj, lir Hogg, wrote the principal pnnaer, acknow- 
ledging receipt of the goods, and asking which were 
Walken', and which were their own, aa there waa no 
dfatangoishing mark on them; and the principal porraer 
▼rote in replj, on 12th Janoarj, that the gooda in 
qnection ''are Walkera' gooda:** That the principal por- 
mer nerer asked restitation of the goods, nor dairoed 
their yaloe aa being bis propertj; bat, in the principal 
action, claimed their price on the groand of an alleged 
•ale to the defendera, and that the defenders held said 
goods in Tirtne of their right of lien over them in 
•ecnrity of the expense of their manufactares due to 
them by Walker Brotbeia, and also of a general account 
for mannfMstnrea owing bj Walker Brothen to them. 
The defences in the principal action were held aa re- 
peated. 

The record having been closed, and parties' heard, 
the 8heriif-SabstitDte pronounced this Interlocutor:-^ 

Haring heard partus' proc ur ators and reviewed the whole 
jMOoeM, Finds that not otdy was the reoord doeed and a proof 
led md lemgmm hy both parties in the original action, in refe- 
rence to which the praeent has been raieed aa safiplementary, 
hot tho said original action was debated before the 8beriif- 
Snbetitate, and a judgment thereafter pronounced by him upon 
the whole canee, Msoilsng the d^^endersi in respect of the 
pursuers haring failed to inttroct the grounds of action libelled 
More the pretent action was brought: Finds that the general 
rule is tbat a supplementanr sction, if oiherwise competent, 
may be brought at any time before the record is closed in the 
original action; and although, in certain instances, the Court 
has gone fitfther than this, and entertained a supplementanr 
action even after the record had been doeed in the original, 
there seems to be no precedent for allowing such supplemen- 
tary action after proof has been led and judgment has been 
pronounced in the first, the more espedaUy if, as in the prenent 
instance, the ground of action set torth in the supplementary 
summons is inconsistent with that on which the original has 
Finds that if, in such drcumstanoes, and at so ad- 
f action is to be entertained, a 
avouraUe judgment has been 
I attempt to get the better of it by 
the sidO'Wind of a supplementary action, introducing a new 
narrative of fiicts and new media oondtudtmdi, whereby much 
eonfnsion would ensue: Finds that the proper remedy of the 
pursuer here, if he fsib in his original action, seems to be to 
obtain a reservation of his right to sue on a new ground, 
instesd of attempting to mix up a new action with one already 
eiha^wted* Thereforo sustains the first and second preliminary 
defences, and dismiswe the sction: Finds the pursuer liable in 
expenses, of which allows aa account to be given in, end re- 
mits the same to the auditor to tax and report, and decerns. 

Non.— In the case of Sheddain, February 9, 1850, it was 
admitted to be law "that the statements in a supplementary 
summons must be consistent with those in the original, they 
must not be inconsistent with or contrsdictoiy of these state- 
ments, and that if they are so, the summons is not supplemen- 
tary; tbat it is thus necessarily, from its very character, aa 
indejwndent and separate summons, and if it is to romain in 
Court at an, it must be taken as an original action, and dealt 
with as such only." In the esse of M'lMmgal, 25th February, 
1829, whidi was an action for daoder, the allegation in the 
original summons betnff that the defender was an "elder," 
the Court refused to aUow, as inconsistent with tiiM, an alle- 
gation in the supplementsry summons that ho was not "a 
regularly -ordained elder;" now hen the allegation in the 
original action, which has already been dedded by the judge, 
pruKiS taseanliVr, was that a sum of iLoney wss due for goods 
add and delivered, wheress the allsgation in the sopplemen- 
tey Tni»^ttw%n« it diflRvsnt snd inconsistent, being tbat the sum 
li aue fi»r goods taken posscsdun of by the defsnden withoMt 



vanced a sta^ a supplementary i 
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an^ eoBlract of ssle. Sodi a diaage is not within the logiti* 
mate compass of a sopplemsntary action of the stage to which 
the first bee now arrived. 

This Interlocutor waa appealed, and on the appeal 
having been heard, Sir Archibald Alicon pronounced the 
following judgment; — 

Having heard psrties' procurators under the pursuer's ap- 
peal opon the latsrlocutor appealed against, and whole pro- 
cess, Finds tbat the grounds and oondusjcns of the prsseat 
■ttpplsmeBtary aotien are not contndict<«y, dther in &ct er 
law, to thoee of the origind sction, but are only intended to 
present aa dtesnative view of the ssme facts on one or othsr 
of the grounds as applicable; ju»t as in a crimind indictment 
diarging dtemativdy thefi and reset of theft, the same fscU 
are stated dtemativdy in the same libd under these opposite 
denominations: Iherefbre recalls the Interlocutor complained 
of, dismissing the present action as oontradictoiy to the origi- 
nd action, sustains the same, and remits this acticsi to the 
origind action to be conjoined therewith. 

The punoer appealed the SberilT-SubBtitute^a Inter- 
locator in the origind action; Sheriff Alison then pro- 
nounced this Interlocutor: — 

Having heard psrties* procurators under the pursuer's ap- 
ped upon ^e Interlocutor appealed agdast in connection with 
their apped under the supplementary action, for the reasons 
stated in the foUowing Note, recalls, hoc ftela, the Inter- 
locutor complained of, and conjoins herewith the snpplemen- 
taiy action remitted hereto, o6 cotUmtfeiUiam: and in respect 
parties' procurators have not yet besn heard upon the two coa- 
Jdned actions, viewed as a whole, by the 8heriff-8obatitvts, 
and upon the pleas competent to them under the same, rsmits 
to the Sheriif-Substitute to hear parties in the oonjdned 
actions, and do &rther in the cause as to him may aeem jost. 

Non.— The Sheriff has had very great diffiedty with this 
case, not so mndi rsgarding the pdnt now immediatdy de- 
bated bdore him, under the supplsmeBtsiy acticB, as the 
merits of the two actions combined, snppoeing they were ripe 
for decision. 

On the first pomt of form rsgardfaig the snpplsmsntaiy 
action, he entirdy aaseniB to the generd propodtion that a 
snpiteEientary action, Uke an amendment of the libd, must 
not be inconsistent with or oontradictoiy to the facts alleged 
in the ori^^ad action, but must nierelv be dther an expansion 
or dteniative view of theee teets. The supplementary action 
now sostainsd and conjoined with the origbid action, appeam 
to the Sheriff to make the combined actions stand very mneh 
in the ntuation of an indictment which charges^ under the 
iNune libd, dtemativdy theft or theft and breach of trust. 
But, supposing the supplementary aotion and its coigaactifla 
with the origind are competent, the Sheriff deems it proper to 
throw out some suggestions for the consideration of pactiss, 
when the case comes to be debated before the Sheciff-Snbati- 
tute and himself under the ooajoined actions. 

On the part of the parsnen in the actions now oonictned, 
there is produoed the invoioe for the goods. No. 6 cf ptocsm, 
made out in the name of the defenders, Mlntjre^ B^>flg ^ 
Co. In addition to this, it is admitted by them that the goods 
were sent off on the same day, fith Jan., 1857, and reodved 
by them, and msnnfiMJtnred into shirting as for Walker 
Brothers, who sdected and gave the orders for the gooda to 
the pursuers, desiring them to be sent to the defenden inetead 
of themselves. It must be confesssd that then is apparentiy 
here a strong and even a decisive case for the piinuer; but, aa 
usual, there is something to be sdd and taken into view osi 
the other side. It appears that Walker Brothers, who have 
ftince become bankrupt, had fonneriy had dealings both with 
the pursuers and the defenders, but the pursness, having be- 
come distrustf d of the credit of Walker Brothers, refused to 
give tiie goods, the price of which is now sued for, npoo thsir 
credit, but at once agreed to furnish them on the credit of the 
defenders. Mr WaUcer accordingly ordered the goods to be 
sent on to the defenders, but without his having any authori^ 
from the defenders to do so. This prodoosd the sendii^ of 
the goods to the defenders, accompanied with the invoice, made 
out in thdr name, already mentioned, and the letter dated fith 
Januavy, 1857, Nu. 5/7, by tiic pum«n» dating that tlisy had 
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■Bt tiHby, to the LondondeiTy home of the defendfln, *'the 
foodi vbiofa had baoB Mlectod by Mr Walker of thii dtj, 
^udi yon w« to make up ftur him. He will no doabt adviee 

Cm of tbenL." Upon receipt of thit letter, along with the 
voioe lad goods, the defeoden lost no time in writing to the 
poiaen the letter, dated 7th January, of which a copy, 
aide from memoiy, ii produced in prooeM, elating "we have 
Jfoun, of yeeterda/s date, oficlneing iuToloe of g<x)di bought 
by Walker Brothen; in reply, we will not allow you to charge 
■ with theee gooda; ohazge them to Walker Brothen. 
Kdthflr Walker Brothen, nor any other person, have aatho- 
ritftobaygoods Ibr OS." If it were distineUy pored that 
thepannen reoeiYed this letter, it would be diMnsiYe of the 
•M in the defenden' Cavonr. But although there is no dia- 
onpaaoy of evidence on this pointy there doee not wpear to 
binffldentprooftoestabUsh either the one side or the other 
w fee its having been received; for the defenden have dis^ 
tiafltly proved £at such a letter was pat into the postH>ffice, 
though it appean to have been imperfectly ad dro n od , and the 
punoen positively deny that they ever received it. It ap- 
Ptsn, however, that they wera made aware that the Means 
walker had no anthori^ to order goods on the defenden' 
■Boonnt, for it is proved that their salesman, Buchanan, was 
told that the goods most be ehaiged to the Walken and not 
the defenders, which he promised to do, but it would appear 
the entry of the goods in their books in the defenden' name 
W never been altered. It would appear abo that the Lon* 
dundeiTy house, so soon as they received the goods, wrote to 
the punoen the letter of 9th January, 1867, in which they 
my— "We are in receipt of your goods, but are at a Ion to 
now whioh is WaUcen* goods and which are our own, as 
tiMn are no distinguishing marlis on them." In reply, the 
ponuen wrote to the defeoden the letter, No. 6/9, dated 12th 
Jsnasfy, in theee terms^'* In reply to yours, I beg to inform 
you that all the shirtings sent you on the 6th an Walker^ 
gotdi, emept 68 piecee checks, at 10s 6d, which are towards 
ymir order." There can be no doubt that this last letter io a 
«ott material circumstance against the punuers, because it 
iidicates a knowledge on thSr part that, though the goods 
WHe iavoioed and sent to the defenders, yet, in reality, they 
hdoDged to Walker Brothen. On the other hand, it is a dr- 
mmiitanoe against the defenden that, knowing the goods were 
iavoioed and lent to them, they retained them in their poessa- 
rieo far the purpose of mannfectore, and worked them up for 
Walker Brothen^ instead of sending back at onoe to the pur* 
9au% as they would have acted more prudently to have done, 
in the existing state of dubiety on whose credit thev had been 
delivwad. lleee are the opposite considerations winch strike 
the Sberi^ which the pdlrtiee may keep in view in the future 
^enaicn of the conjoiDed notions before the Shefiif<Substitttte 
tad the Sheriff. 

On 10th Aprils IM), the ptrtiei xenoanoed probatioD 
a the oon^olnad aotimia, and having been heaid on the 
vbole came, the Sheriff-Snbetitnte pionoonoed the fol- 
lowing Interlocator: — 

Having heard parties' procuraton in the oomoined prooesaes, 
Md they having renounced any additional probation under the 
w pp iem e n t ary action. Finds, as regards the new or alternative 
ffonad of action set forth in the sapplementary summons, 
ibat the goods in question being the property of ttie principal 
ponuer, were appropriated and converted by the defenden to 
thoir own uae, «ul that they are therefore liable in payment 
of them, is not borne out by the feots of the case, as theee 
bave been established by evidence, it being on the contrary 
proved that up to the date of the feilure of Walker Brothers, 
the asid pmsner aegn i eeeed in the intimation made to him by 
thadefenders, that ttie sale must be held to have been made to 
Walker Brothers, and that the goods having beoi aent to the 
defenden by order of Walker Brotben, they would account to 
tbam alciie fbr them: Therefora^ for this reason, and for the 
ctber reasons set ibrth in the Interlocutor of 18th November 
last, and Note theroto annexed, reverts to aod rapeati the said 
Interlocutor, with this alteraUon or addition, that the 
dafeneas are hereby sustained in the conjoined actiona, aod 
the defenden assdlaed ; and the punoer 



in aaid conjoined aotioos. 



found liable in 
Allows an account, etc. 



The ponoer appealed. On the 22d October last 



parties' procuraton were heard, and the Sheriff made 
ayiiandam with the caoae, to be adviaed. 
The following judgment was then given :-— 

Having resumed consideration of this case, slong with the 
debate under the punuer's appeal, and having conSdered the 
Ittterioout6r appealed against, and again reviewed the ptooC 
productions, and record hi the oo^jdned actions and whob 
procesa, for the reasons stated by the Sheriff-Substitute, as also 
thoss in the subjoined Note^ Hi— ^i^^fl, the appeal, and adheni 
to the lateriootttor appealed against ^^ 

Non.-.llie Sheriff has gtiU had ooosideiablediflioolty with 
this case; and at the debate whioh took place before him ondar 
the present appeal, he was indiaed to think that under the 
conclusions of the supplementary action, the pursuer had !f»i4^ 
out a case a^;ainst the defenden for the price of the goodsL 
upon the feoting of their having appropriated and made them 
op into shirlangs for Walker Brothers. Afber, however, 
agam maturely considering the proof which had been led and 
the productions in process, and attending to the poritioni of 
the parties in the transaction out of which this action has 
arisen, he has come to the ooncluaion that there are no soft- 
dent grounds for diiturfoiiig the judgments whioh have been 
pronounced by the Sheriff-Substitute. 

It wouM appear that the pursuer. Sale^ had had deaHngs on 
fonaer oooaaaoos with a Manchester 6rm— Walker Frnthon 
as weU as with the present defenders, M'lntyie^ Hogg ItCa, who 
have a house in Londonderry as well as Gbagow, sad the 
defenden were in the custom of receiving goods from Walker 
Brothen to be made up into ahirta ibr them, against whom a 
oonsiderable bahmoe stood in the defenders' books, befon the 
goods, the pries of whioh is now sued for, were reorived by the 
defenders, under the droumstancee now to be noticed The 
main point of inquiry m the present proceae is this,— Who 
ordered the goods, and on whose credit did the pursuer rely 
in furnishing the gooda ao ordered! Now, it is proved by the 
evidence of Lomas, the pursuer's own saleemaii, that it was 
William Walker, a partner of the Mancheeter finn of Walker 
^thers, who called at Sale's, the punuer's warehouse hi 
MaoohestOT, on the 9th of January, 1867, and stated to hfan 
<l4>mas) that he had ent«ml into an arrangement with tbe 
defenders, which authorised him to look out 200 pieces of 
shirtings, which gooda were to be enterad to the defender^ 
and were to be r»«harged to him, indoding the makfaig up. 
Lomas ferther states that he wrote on a slip of paper the 
naton of the above statement and showed it to thepunoer 
who sanctioned a aale to any extent to the defenders, but 
refused to authorise any to Walker Brothers. After this the 
salesman, Lomas, permitted Walker to sdect the goods, and 
by hii instructions they were sent off the same night to the 
defenden* house in Londonderry. There is no evidence in 
prooeea to ahow that the defenden wen at thia time aware of 
what had taken pUce between Walker and the punuer^ aalea- 
man, Lomas, and it ia admitted that ndther he nor the pur- 
suer had any authori^ from the defenden to give goods to 
Walker Brothen for them. On the contrary, it ia instructed 
by the letter 6/1, and copy letter 6/14, that it was expreealy 
understood between the punuer and defenders, that no goods 
were to be invdoed to the defenden on the order of third 
parties, unleas they exhibited a written authority fitmi the 
defenden; and the pursuer has not even attempted to prove 
that Walker Brothen had any authority to use the defenden' 
name in this transaction, while the defender, Mr M'lntyre, 
has sworn that he never at any time authorised Walker to 
purchase goods with which the defenden were to be debited. 
It is no doubt true that the punuer invoiced the gooda in 
question to the defenden, conform to duplicate iuvoioe No. 
82/3. but this also appean to have been done without the 
sanction or knowledge of the defenden ; and it is material to 
observe, that tbe invoice contained one pared of goods to 
which the defenden never objected, the aame having been sent 
on their own order; and in forwarding the invdoe to the 
defenden' house at Londonderry, the punuer wrote to the 
defenders— •* We are also aending to-day 136 ahirtioga and 26 
checks, adeoted by William Walker of this dty, foriokom you 
wHl have instructions to make them up/* So soon as the 
Londonderry house reodve^ this letter and the invoioe, they 
wrote to the punuer the letter No. 26/, of 9th January, 1867 
in which they say— "We are in recdpt of your goods, but are 

B»2 
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an«r D«uiffpat on im ffoara uim uo aem 
ISaUe for Walkmn' goods, and wiiluiig to ka 
Md wbioh tboir own, dktinotly itfttiiiff tlw 
Mnt, oaoepl tlie 63 pieoetp w«i« ITaZlben* 



•t » lo« to know fiUdi i$ WoUetri good*, amd wkidk om out 
onon, BB thora were do duitingniehing marki on them.** TIub 
letter was admiitedly reoeiT^ by Uie puittier; for on 12th 
Juraary he wrote the letter No. 6/0 in aoewer to it» in wbioh 
be ■ay»~"In reply to yoon, I beg to inform you that all the 
ihirtinge eent yoa on the 6th <w« Watier^ good*, tsteqi 63 
piecei oheoka at lOi 6d, wAuA art towardi yoir order." Thia 
tetter of iteelf leema to be deciaiye of the oaae in lo &r as the 
criginal action ia oonoeniedy which ii reated ezdnaTely on tiie 
sroond of the goods having been iold, not to Walker Brothen, 
but to the defandere; beoanae, here is the paxsoer himself, 
after b«ingj>nt on his goard that the defenders wouU not be 

> know which were his 
> that the whole goods 
~ goods. Had the 
Out ivmt meant or anderatood that the defendera 
were to be liable for the prioe of these goods, which were on- 
qtMStionably selected and ordered by Walker, without their 
oonaent or authority, his duty was either to have intimated so 
to them, or requh^d them to return the goods, in nkoe of 
writing them as he did, that they were sU Walter^ good*, 
ezoept the few pieoes sent to the defenders* own order, about 
whidi there has been no dispute. Had the punoer done 
either of theee things, and the defendera had afterwarda kept 
the goods and made them op into ehixtings for Walker 
Brothers, they would cteariv have been liable in their value; 
but as the pursuer never hmted at the defienders* liability for 
the gooda till after Walker Brothen had beoooae bankrupt, 
and on the oontraiT held out to the deCendeis that the goods 
had been sold to Walker Brothers, and were theirs, the case 
seems to be different. In this view of the case, it seems un- 
neoenaiy to go into the question as to whether the letter 
written by xSb defendenT Glasmr house on 7th JtBuary, 
1657, to the pursuer's salesman, Lomas, was really received or 
not There is complete evidence in prooess that that letter 
was written of the date it bears, and posted, though iM>t fuHy 
addressed, it being addressed "Mr Lomaa, [care of llr Sale,] 
Manchester^ — the words in brackets being interlined. It may 
be more doubtful whether there is complete proof that that 
letter so address e d was received by Lomas^ although the 
evidence adduced to prove that it was seems pretty strong. 
But even assuming that it was not, the defenders' case appears 
to be sufficiently made out without it, because the material 
thing which appears to be decisive against the pursuer is his 
own letter No. 6/9. of 12th January, vnritten in answer to the 
defenders' letter of the 9th of that month. Then, again, as to 
the alternative ground of action set forth in the sop^ementary 
summons, viz., that if the goods were not sold to the defenders, 
they were as little sold to Walker Brothers; and that being 
the puisuo^s property, and havmg been retained by the 
defenders, and appropriated and converted to their own 
use, they are thus tor liable in payment of their price. 
The Sheriff, after matnro consideration, agrees with the 
Sheriff-Substitute in thinking that these are no grounds for 
holding the defienders liable. No farther proof has been led 
beyond what was adduced and founded on in the original 
action; and as the whole evidence goes to show that op to the 
foilure of Walker Brothers the pursuer himself held out to the 
defenders that the goods wen Walker^ goods, and conse- 

auently had been purchased by them, auid thus left the 
efenders to transact with Walker regarding them; and the 
defenders having, in point of fact, in the ordinary way of 
business, made up tiie goods into shirtings for Walker 
Brothers, with whom they had had previous dealings, and 
accounted for them in their manufactured state to these 
parties, it is difficult to see how the defenders can be rendered 
uable for the price of the goods to the pursuer. As it is dear 
that, in consequence of the insolvency of Walker Brothers, a 
loss most £U1 upon some party for uie prioe of the goods, it 
seems mon equitable that tliat loss should be thrown upon 
the pursuer, who, up to the time of thoir failure, hdd out 
that the goods wero Walker Brothers', and never intimated 
nor hinted to the defenders that they wero to be liable for 
them, or asked them to return the goods, rather than on the 
defenders, who throughout intimated that they would not be 
responsible for any goods ordered by Walker Brothers, and 
did nothing moro than make rp the goods in the ordinary way 
of their business fbr these partiefl. 

Act, J. Naxbioth. AU, J. BOTD. 



28TB Dkucbkb, 1860. 

SHERIFF GOUBT, F.TFE. 

(Mb SBnnrr Tatmb.) 



Grant r. Xatloh. 

Poor Law Act, sec. 73~Fauper Lunatic.— A/d; Ijf, 
no/ a pauper, retidonima different pariik amd coimig 
from that o/his oetUement^ it etaitUd, under the 79d aee- 
tion of the Poor Law Act^ on being re/iaed reliefs to 
preeent an appUeation to the Sheriff of the county ti 
whieh the parith of his eettlement it situated^ againet the 
Inspector of that parish^ and is not bounds in the firti 
instancty to proceed against the Inspector of the pariA 
of his destitution. 2J, That where a Parochial Board 
once treats a pauper as insane, the burden of proving 
that he has recovered his sanitg and is able to earn his 
own Uving lies on that Parochial Board 

John Ghant, reading at Battergaak, in the pariah of 
Caigill, and oonnty of Perth, prawnted an application to 
the Sheriff of Fife against Thomas Webster, Inspector of 
Poor of the parish of Forgan, in the county of Fife, in 
which he arerred that the parish of Forgan wss the parish 
of his settlement; that, in the year 1859, he was dis- 
charged from the 98d Highlanders, in which regiment he 
was a private soldier, in cdnseqnence of being unfit for 
farther seriTce by reason of a sun-stroke reoeiyed by him 
while in India; that he was placed in the lunatic asylum, 
Dundee, where he remained till 27th April, 1860, when, 
on the application of the respondent, he wss transferred 
from the asylum and placed in charge of his father, Dun- 
can Grant, Buttergaik; that, by minute of agreement, 
dated 2d April, 1860, entered into between the respon- 
dent and the said Duncan Grant, the respondent agreed 
to pay to Duncan Grant, out of the funds of the Pa- 
rochiid Board of Forgan, £10 8s* yearly, as the Boards 
(bare of the petitioner's maintenance and tnppott; that, 
notwithstanding said agreement, the respondent now re- 
fused to contribute any sum whateyer towards the peti- 
tioner's maintenance, although no change in the petitioner 
or his father's drcunistances had tshcn place since the 
agreement wss entered into; and that the petitioner^ 
&ther not being in a position wholly to m^ni^n ggp^ 
port, and clothe the petitioner, who was unable to earn 
hb own subsistence, and the respondent having refbsed 
him relief, and he being destitute, the application was 
necessary, and therefore the petitioner craved the Sheriff 
to find him entitled to permanent support from the Pa- 
rochial Board of Forgan. The respondent lodged a 
statement to the effect that the petitioner iras an able- 
bodied young man, and able to support himself; but, 
even supposing be was not, his &ther was able to main- 
tain him; and pleaded — 1st (preliminary), that the peti- 
tioner being resident in the parish of Cargill, Perthshire, 
the application for relief ought to have been made to the 
Inspector of that parish, and that it was incompetent to 
originate the application in its present form in the Sheriff 
Court of Fife; and, 2d (merits), that the petitioner iras 
not a fit object for parochial relief, and that his father 
was legally bound to maintain him. 
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Fartiei' proeanton haviDg been heard on the prelimi- 
ittiy defence, the Sheriff-Sabstitate pronoonoed the fol- 
lowing Interlocntor, which iras acquiesced in bj the 
nspondent: — 

n» ShenffSnbrtitate, in nspeot tfas petitkner i» itotad 
to bfl ft Insatio, on a motion for him, Appoints Mr IlioniM 
BftTidKm, writar, Cnpw, m onntor ad litem for the petitioner; 
and hxnng oouiderad the retpoodent's pmUminary plea, and 
h«ud parties procnratois thereon, repeli Hud plea; ^ttoad 
wUrOf aaigne the 22d init for meeting to a^oit the record. 

Non.— The reepondent olgects to the oompetenoy of thii 
action against him, in respeet the petitioner does not at present 
lende in Foigan parish, but in the parish of Cargill, Perth- 
iliiie, and he maintains that^ therefore, the Inspector of Car- 
gifl ii the proper {larty to be sued, in the first instance, by the 
petitioner, leaving it to Cargill to sue Forgan for relief. 

The respondent is in a particularly nnfiavourable position to 
wiMntain snch a plea, seeing it is admitted that the petitioner 
did not become destitote in Cargill, but was sent there as a 
paoper lunatic, in receipt of relief from Forgan, by the re- 

rient himself. The respondent is not entitled to found on 
set of his own as freeing him from liability to a direct 
suit sgainst him at the petitioner's instance. But irrespective 
of that circumstance, it is thought that a pauper has a right to 
MM directly the parish which he considers that of his settlement 
His statute DO doubt nTes a pauper the privilege to apply to 
the nsrish where he happens to become destitute, although 
not that of his settlement; but that is intended for his benefit^ 
to meet casee of immediate urgency; and the liability of the 
nlieving parish is only temporary, until the parish of settle- 
Dsnt be ascertained, s^ the claim on it admitted or deter- 
Bbed. It ought not surely to affect the pauper's right to 
apply directly, if he so prefers, to the parish permanently 
fisbie, particuhurly as in this case the fact of a settlement 
having beoi acquired is not denied. The respondent admits 
that the petitiouer resided iu Forgan along with his fiather 
from January, 1847. till May, 1S58; and that the petitioner 
having been confined in an asylum, the respondent interfered 
and got him removed, in April, 1860, into a private house, 
vis., that of the petaticmer's father, with whom he contracted 
he taUng change of and maintaining the petitioner. The va- 
Mtj of this contract is not in questiou here, but though 
npudiated as binding, in respect of alleged misrepresentation 
on the part of the petitioner's £ather as to his, the fiather's^ 
Ofcnmstances, and of want of authority in respondent to enter 
into it, the fact of the liability of Forgan for the petitioner's 
aGment, on which the contract proceeds, is not denied. The 
reipondent's defence on the merits is that the petitioner is not 
iuaoe as alleged, and is fit to earn his living, of which a 
proof will fall to be allowed when the record has been ad- 
justed. 

Purtiee' proonraton having met and a^i^^Bted the 
lecovd, the SheriJBT-Sabetitate allowed a proof that the 
petitioner was able and in a condition to earn his own 
hring, and to the petitioner a conjunct probation, and 
added the following 

Hon. — ^The burden of proof lies on the respondent, in con- 
nqoenoe of his having admittedly treated the petitioner as a 
psoper, and to some extent not sane; and as mental diaease 
nay disable a man from work as much as bodily illness, the 
respondent must now eetabliBh that the petitioner has now 
efficiently recovered his sanity to earn his living without as- 
Bstanoe from tlie poor funds. The proof is not extended to 
the father's ability to support the petitiouer, the father not 
being a party to Uiis action. Should liability be found to 
attach to the parish of Forgan, it will be open to the Boai'd to 
me the father for relief of their advances to the petitiouer. 

The lespondent noted an appeal bat afberwarda with- 
drew it, and lodged a minute abiiudoning the action. 
Ad, Thoxas Daytdsov. Alt, Smpsov Philt. 



28th Dioixbxb, 1860. 

SHERIFF COURT, FIFE. 

(Mb Shibiff Tatlob.) 

Hbbd t;. Hbbd. 

Hosband and Wife— Interim Aliment— 1 WfL IV„ 
cap. 69, sec. S2,—Held, (bat actions of aliment^ at the 
instance of a toife against her htuboHd^ are eoaqteteni in 
Vie Sheriff Court. 

The paisner institated an action against her hosbsndt 
ooncloding for interim aliment, nntil sooh tin^e as deoree 
of adherence should be obtained by her against the do* 
fender. In her condescendence, the pmsner alleged that 
the defSsnder had deserted her, and refnsed to receiTe her 
into his house, or to cohabit with her at bed and board«« 
that she was in a weak state of health, and unable to 
earn her own liTetihood— and that she was in the ooone 
of raising an action of adherence in the Supreme Court 
against the defender, but had no funds wherewith to 
support herself until such time as decree should be 
obtained in that action. The defender pleaded that the 
action was incompetent in the Sheriff Court, and referred 
to three cases decided in the Sheriff Court of Fife in the 
yean 1848, 1858, and 1857. Parties' procumtors bar- 
ing been heard on the preliminary plea, the Sheriff-Snb« 
stitute pronounced the following Interlocutor: — 

The Sheriff-Snbetitute having considered the procem, and 
heard parties' proourators on the preliminary dtofenoe, that 
the action is incompetent in this Court, repels the said de- 
fence; but, in respect, it appears to the SheriffSubstitate that 
the conclusion of the summons is too indefinite as regards the 
period for which aliment is sought, allows the pursuer, if so 
advised, to amend her libel by specifying a limited period, by 
date, for the eontinuance of the aliment, ic s ei f ing considsBa- 
tion, qwfod uUra, 

NoTB.— The Sheriff-Sobstitate delayed writing in the case 
for some davs in expectation of obtaining access to the 
dedsions in this Court referred to by the defender in support 
ot bis plea of veant of jurisdiction; but being disappointed in 
that expectation, and the case being entified to summary 
despatch, he has had to consider the point at issue, without 
the benefit of seeing these deoisions. 

The defender makes the broad general objection that this 
action, which is for interim aliment by a wife against her 
husband, in anticipation of an action of adherence, is incom- 
petent in the Sheriff Court And the grounds on which he 
urged the plea were — that the action of adherence is compe- 
tent only in the Supreme Court — ^that any application for 
aliment fell to be made and considered in that action— and 
tliat the establishment of a daim to interim aliment in the 
Sheriff Court involves a large amount of litigation, which 
must afterwards be repeated in establishing a claim to per- 
manent aliment in the Supreme Court. 

But these reasons, though of importance in deciding as to 
the expediency in particular drcumstances of entertaining 
such an action on the merits, and of limiting its conclusions^ 
do not appear to affect the question of thee ompetency of such 
an action iu the Sheriff Court. That question appears to be 
settled by the enactment in 1 WilL IV., cap. 69, sec 82, 
which expressly declares "that actions of aliment may be 
iusiituted, heard, and determined in any Sheriff Court of 
Scotland." In the face of that enactment, the :>heriffSubsti- 
tute ia unable to hold that there is any absolute want of juris- 
diction in this Court, as pleaded by the defender, to entertain 
an action such as the present, so far as it concludes for an al- 
lowance of temporary aliment for a limited period — the pur- 
suer's status as wife being admitted. It is easy to haoj cir- 
cumstances in which it would be a grieyons havdihip to 



so 
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deprive » wife, d e te r ted or driTen deetitate from her home, 
of the prompt lemedj of eooh en ectaon before the kMsel Coart» 
pendiqg the inetitatioa of mver prooeedinge in the Court d 
Semuia; end it ie thought uiet the true view of the qneetion 
ie to enefeein the Sheri#e juriediotioii onder the itetate— ]«»▼- 
lag the CKpedieBcy of enterteimng eeoh ceee or iiot» eooofding 
to iti oiroiimefcenoei, to the dieoetioii ci the Court; for the 
vi|^t to ioetitttte eo eetioii by no meeoi ineladei en indefe*- 
dhle right in the wife to obtain eliment — ^thet must depend on 
her maJcing oot a itrong end oiigent oeee of ezigenqy for im- 
nedifttereUeL 

Before oloeing the leoord, it is tho««ht best to give the 
mtrsaer an opportunity of amending the oondosion of her 
Ubel; but without intending to prqudge the oeee on tiie 
merits it may be remarked that enough appeam in proeem, 
and in the pnreuer*s own st a t eeaents, to suggest strong doubts, 
whether the dreumetanoee oome up to what oan be oonsidered 
a oese ol such nrgenoy, as to justify the preeent preliminary 
action; and that as the pursuer appeers not to be an able- 
bodied person, her more prompt and eObctual rcBsedy would 
be to obtein perodhial relief in the meantime, leaving it to the 
peroehial board to deal with the defender as regards the 
matter of interim ahment. 

The defender appealed, and after a debate before the 
Sheriff, his lordihip adhered, and added the folbwing 

Note.— Nothing has been decided by the Inteiloeutor onder 
review, beyond the oompeten^ of the Court to entertain the 
action. Ail queetioos as to the sufBdenoy of the summons, 
in point of form, or the n eces si ty of the period during whidi 
tiie aliment can be demanded, are left open. On the preli- 
minery queetion cf competency, the Sheriff coincides in the 
views stated by the Sheriff Substitute. The caaee alluded to 
as having been decided in this Court, have not been produced. 
The Sheriff very much doubta whether any of them will turn 
out to have been decided on the simple pomt of waat of juris- 
diction iu cases of aliment at the instance of a wife againet 
her husband; but it is unneoessary to hang up the caee on 
account of them for ever. Should they be as rep.esented by 
the defender, they would not be hlndiog on the Court. 



necessitate the immediate reising of an aetion in the Coort o€ 
Sesrion. But the Sheciff-Sabetitoto hopes that the partiee 
will see the propriety of coming to an extrajudicial anraage- 
ment, which will avoid the exposure and expenee eooeeqaent 
in following out legal prooeediags. 
AtL TaouAB Davimov. Alt. W. A. Tatlob. 



Act, Thomas DAVioaov. 



Alt. Chablib Wilck. 



S8TH DioncBiB, 1860. 

SHERIFF COUBT, FIFE. 

(Mb Sbbbot Tatlob.) 

Dow V. Dow. 

This was also an action at the inetaDoe of a wife against 
her. haeband, oonclnding for interim aliment, in which 
the same preliminary plea was stated, and in which the 
following Interlocutor was pronounced:— 

Hie RheriffSubstitute having considered this process, and 
heard parties' procurators, repeh the defender's preliminary 
^ea, that the present action is incompetent in this Court: 
Farther, allows the pursuer a proof of her avermento in artidee 
4 and 5 of her condescendence, but limiting the period to that 
from the birth of the pursuer's child in October, 1857, down 
to the month of July, 1858 (inclusive), when, being in danger 
of her life, as alleged, she left the defender's house: And 
aUowB to the defender a conjunct probation, and appcnnto the 
pursuer against that time to produce evideooe of the institution 
and execution of the action for separation before the Court of 
Session, which she says is in course of preparation, reserving 
consideration, quuad vltra. 

NOTB.— IIm competency of such actions as the preeent has 
been recentiy sustained in this Court, Herd v. Herd, and the 
SheriffSubetitute adheres to the views then expressed by him. 
A proof has been allowed, and an order made, which will 



lira Jabuabt, 1861. 
BHBBIFF COURT, PBBTH. 

(Mb SHBBIW BABOI.AT.) 

Gbahau V, Mabshall. 

Master and ISerrant— Domicile— lociit CmfracfHt— > 
Jorisdictioo. — A farm servant had entered into a can'- 
tract of service fir eix montke^ in the coiMly ofFlfey where 
sfte was then domiciled. She deserted her service^ and 
entered into a new contract in the eamntg of Perth, On 
a summary complaint having been presented to the 
Sheriff of Perth^ where she now resided^ for warrant 
to apprehend and punish her for desertion of service, 
warrant to cits was granted, A preUminarg plea mhu 
stated of want of jurisdiction of the Sheriff of Perth, 
because the contract sought to be enforced was made and 
was to be completed in the county of Fife, Plea rc« 
peUed. 

A sumcABT application was presented to the Sheriff at 
Perth, setting forth that the defender had engaged and 
served the petitioner for siz months as a farm serrant in 
his farm in the county of Fife, and had re-engaged Ibr 
the next half year, and had entered thereon, but had 
•leserted and entered into a new engagement on a hm 
in Perthshire. Warrant was raised to apprehend, and, 
after investigation, to commit the defender to prisoQ 
until she found caution to return to and complete her 
contract with the petitioner. A warrant was granted 
to cite to a peremptory diet. She appeared with an 
agent, who stated thJat the Sheriff of Perthshire had no 
jurisdiction, because the contract sought to be enfoioed 
was made and to be completed in the oonnty of FSfik 
The following Interlocutors were pronounced: — 

Having advised the process in the prelimniaiy plea, repele 
the same, and orders the defender to attend psiaonaUy in 
Court for examination. 



Note.— Tie contract of servioe is a civil contract to ba 
enforoed b^ civil remedy. There could be no question but 
that an action of damages for broach of the contract in this 
case would be competent in this the Court within whoee 
territory the defender has pteeentiy her domidle. The general 
rule is, that the pursuer most foUow the defender's domicile. 
It is not dear that the action of damages could be in the 
Court of the Sheriff of Fife, though the contract is rmseeenteil 
to have been there made, subs^nentiy entered on and vio- 
lated. But the present is an action to enforce specific psr- 
formancss of the contract under the compulsion of summary 
imprisonment. Much doubt has often been ezpnssed as to 
the legality of such a proceeding applioahls on^ as it is against 
one of the parties to the mutusi contract. But it has raceived 
repeatedly the sanction of the Supreme Court, and has the 
force of inveterate practice. Hie diffleulty is more as to the 
eipedieney and efficiency of the proceedings than as to ite 
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bfilit J. TIm grooad on which this davUtioii from ordiuvy 
ptooedure is jintified is, thst i( is ft mAtUr of public police. 
Tlas ground rather tends to support the jurisdiction of the 
Ooort of contnet, Mid to ezduda thst of the domicile. Were 
tbe case one of erimf, there could exist no questiou that the 
fmnm of its oommiasion was the sole tribunal for its punish- 
oent. But a breach of the contract of service has not ranged 
■0 high. Under the statute of 4 Creorge, c. 84, breach of 
•errios in certain enumerated cissaes, setting oat with that of 
igrieoltaral servants, or servants in husbandrj, is punished 
penally by impriaonment But thia do«a not beue6t the 
nastsr by obtaining implement of the contract^ though it may 
indirectly have that effect. It is proper to remark that this 
ilatate (which ia now held and acted on as a British statute) 
gives the juriadictum to the justices of the county of the con- 
tmet^ as well as of the place where the servant is found, 
whiob is much more extended than that of domicile. Thia 
fMt proves that in the view of the legiaklun the oflTenoe, 
though penaL was not held as criminaL 

The oaae of M'lhmguU, 27th June, 18S3, decided that a 
servant might be proceeded with at common law, under a 
eioular complaint aa the pteaent, and brought from another 
jsriadiction. Thia authority would have anpported the juria- 
disiion of the Sheriff of Fife. But it by no meana fdlowa that 
the aame action ia not competent in the Court of the domicile, 
net caae appsani to proceed on that being admitted, but that 
the other was ako competent There may be expediency in 
CBS or tbe other being adopted—the preference depending on 
the diconstauoea of each caae^ such aa the diatanoea of the 
midooe of parties and witnesses. Bat in the present caae^ 
as 6r aa the proeaaa has gone^ the expediency of the case 
btug in Perth, Is in fsvonr of the defender. 

On an appeal, the CMe was heard before Sheriff £. S. 
Gonkm, who pronoanoed aa foUowa :— 

Hie Sheriff having heard parties' prooaraton on the defen- 
dsi^s appeal, and made avisandum with and considered the 
process, dismisBWi the appeal, and afflrma the Interlooator 
sppsaled from. 

Non.— At the heariog it was not dlapnted that the defen- 
ds waa rssiiting in Perthshire^ and was in the service of Mr 
Alexander if she was legally entitled to enter into such ser* 
vice, and she appeared personally before the Sheriff-Substitute 
in snswer to the citation. She therefore appears to be answer- 
aUe to the jurisdiction of the Court. Theae proceedings have 
always been treated as dvil proceedings in all the caaea which 
have been raiaed for the enforcement of the contract of aervice 
at ^w m imwi law. 

Aa, H. Skbetk. Alt. A. Wjlbov. 



16tb Jakuabt, 1861. 

C0MMI88ABT COURT, GLASGOW. 

(Hk OoianaaABV Steathibv.) 

JoRK F0RBB8TBR, Petitioner. 

Execator qua fcctor— Compet e ncy. — A havi»tff died kav^ 
Ug two children in pvpiUarity^ an application to the 
Commisoary held competent^ vs^hieh craved the appoint- 
ment o/B factor on the estate of the deceased for behoof 
of (he pupils^ teith power to be decerned executor qua 
factor^ onJSnding caution for his intromissions. 

A, a widow, having died, aarriyed by two children wbo 
were in popularity, an application waa preaented to the 
Commiawry at Grlaagow, at the inatance of an uncle of 
the papila on the father'a aide, and an aunt of the pupila 
on tbe mother'a aide, craying ihe Court to appoint the 
1 of tbe annt, with wboin the pupila rusided, factor 



on the eatate of the deceased for behoof of the pupila, 
with power to him to have himaelf decerned executor 
dative qua factor to the deceased, to give up an iuven- 
tory and ezpede confirmation in hia own name tpia factor, 
and generally to enter upon the poaeeaaion, management 
and admiuistration of the deceased's estate for the use 
and behoof of the pupils and all others interested, on hia 
finding caution for hia intromiasions with the eatate, and 
that the same shouU be made forthcoming to the said 
pupila and all interested. 

The application having been preaented, it appeared 
that this waa the first application of the kind which had 
been preeented to the Commissary at Ghisgow, and seri- 
ous doubts were entertained aa to the oompeten<qr, aa it 
waa oonaidered that auch an application waa only com- 
petent to the Court of Session. 

The Commissary (Mr Strathern) after a hearing, took 
time to consider the point raised, and afterwards found 
the application competent, and appointed a factor, on 
the authority of the caae Johnston t. Lowden^ 16th Feb., 
1838; 16 S, ^ D. 

R. Carswkll, for Petitioner. 



. 18th Javuabt, 1861. 

BHEAIFF COURT, GLASGOW. 

(Me SHXRirr Bell.) 

Hemrt Bax£r v. J. Tatlob & Bbothxbs. 

Sale— Warranty— Miareproaentation.-^ TTooJ was sold in 
logs at a pries below the best quality; the logs were on 
shorsy and examined previous to the purchase. DeUoerg 
was refused^ on the allegation of warranty and misre' 
presentation. The wood having been sold under judicial 
authority f and an action for the loss having been raised 
against the purchaser^ held^ after a proof ihat (here 
was no warranty and no misrepresentation^ and decree 
given in terms oftht libel. 

The pursuer sued the defender for £18 188 5d sterling, 
being the difference betwixt the sum of £107 I6s 8d, at 
which 27 logs of St John yellow pine timber were sold 
by the pursuer to the defender, and the sum of £89 8b 
Sd, the full proceeds of the re-sale of the timber by 
public roup under a warrant of Court, the re*sale having 
been rendered necessary by the defenders unwarrantably 
refusing to take delivery of the timber. 

In defence, the defender infer eUia pleaded (1) Any 
arrangement that may have been entered into was 
induced and brought about by folse and fraudulent mis- 
representation on the part of the ptuauer, and which 
miarepreaentations were known by him to be auch, and 
any arrangement or contract brought about by such 
means is not binding on the defenders; (2) The wood is 
not of the quality represented by the pursuer, and not 
equal to the samples shown, and not a marketable article 
aa represented, and not conform to warranty given aa 
to quality and otherwiae, and the defender waa not 
bound to take delivery of it. 

The record waa closed on snmmoiis and minute. The 
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r irom tne punoert umoer yuo, wnen it isy 

FiDda that the defenders faUed to take delivery 

od, and, on the 19tb September, intimated by 

No. 6/4 of the prodootioiia No. 6, that they 



Sheriff allowed a proof, which haying been led, and 
parties* procaraton heard, he pronoonced the following 1 
Interlocator: — 

Finds it prored that the defenden pnrohaaed finom the , 
ponuer, on the 16th or 17th Sept., 1859, the twentywTen I 
logi of timber in qneetion, at the prioe of Is 4|d per cabic 
fiwt» amounting in all to the ram of £107 16e 8d, and it 
was part of the oontraot that the defenders should eart said 
wooa away fhmi the pursuer's timber yard, where it lay 

when sold: Pi 

of said wood, 
the letter No. 

deoUned to take any of ssad timber, but did not assign any 
r e sson for said decJ^ture, nther in sud letter, or in the 
subsequent letter of 23d Sept., No. 5/5 of No. 6: Finds that, 
on an action being threa t ened, the defenders' agent, in his 
letter No. 6/7 of No. 6, bearing date 27th September, wrote 
to the pursuer as follows: — "The wood in question was sold 
to my clients on representations as to quality, which have 
proved rnoonvet^ and also conform to sample, which has 
proved to be not a sample of the artide sold at all:** Finds 
that afte^ this the wood in question was sold by public roup, 
at the pursuer's instance, under the judicial warrant obtained 
by him on the petition No. 6/1, and reslised the sum of £101 
2s 8d, being only £6 14s less than the prioe for which it had 
been sold to the defenders: Finds that the p r es en t action 
oondodes for the sum of £18 18e 5d, being the difference be- 
tween the said price of £107 16s 8d, and the sum of £89 8s 
3d, the full proceeds of the resale, after deducting the taxed 
amount of expenses: Finds that the defenders plead non- 
liability for said diiEBrenoe, in respect that they were induced 
to enter into the contract by "false and fraudulent misre- 
presentations on the part of the pursuer,** and also in respect 
that the timber was not in conformity with the samples whidi 
wars exhibited, or the warranty which was given: But finds 
that the defenders have failed to prove that the said timber 
was sold by sample, or that any warranty was given, or that 
they wen induced, by fidse npresentations, to make the 
porehsse: Finds it» on the contrary, proved that the wood 
was in point of (act a fair value for the price agreed to be 
given: Therefore, and umler nferenoe to the annexed Note^ 
repels the defences, and as the odIt oourss open to the 
pnisuer was to resell under judicial authority, finds the 
definders liable to him for the above loss thereby sustamed, 
including therein the expenses attending the re-sale, and 
daoeras in terms of the conclusions of the summons: Finds the 
defenders also liable in expenses. 

Non.— It is Bsttled law that where a party has been in- 
duced to enter into a contract of sale by fraudulent represen- 
tation or ooncealment^ the fraud annuls the contract; but it 
is not a fraud fatal to the bargain for a merchant to praise his 
goods more than they rsally deserve, any more than it is fraud 
on the part of the buyers to depreciate them with the view of 
getting them at a lower price. In the present case, Uiewood 



unquestionably a portion of an inferior lot of St John's 
timber, but it was sold at what the defenders well knew to be 
an inferior price. The best quality was selling at the time 
for 2s and 28 2d per cubic foot^ whereas the defenders bought 
at 1 8 4id. They also knew that it was the " bst and leavings" 
of the cargo, and the defective character of many of the logs 
was apparent The pursuer has deponed, and in this he is not 
contradicted, that the purchaser "looked at the logs particular- 
ly, and pointed out some faults in some of them which were 
lustinotly visiblei, and that he (the pursuer) said that the prioe 
of l8 Hd, instead of 28 2d, had been made to meet the feults." 
The defender himself, Joseph Taylor, sen., distinctlT admits 
that the pursuer warned him he was not to buy the tmiber on 
his r ep r e sentation. He depones — "I said I would take the 
timber an the representations he had made to me of it, at Is 
4id.'' "He (the pursuer) said I must call the foUowing day 
and satisfy myself, and that he would take the Is 4id if I was 
satisfied." Taybr sent his nephew, Joseph Taylor, junior, the 
foUowing day "to examine the timber, and to take it if satisfi- 
ed witii it" There is some discrepancy in the evidence of the 
nephew and of the pursuer as to what took place between 
them, but Taykvr, jun., admits — "My undo told me to pur- 
chase the 27 logs if I thought proper. The pursuer pointed 
out some defeots in the timber, such as shakes, rots, and 
ftotobfs or cats." , • . The prioci which was Is V^i per 



cubic foot, was 6d or 6d bsiow the usnsl price of good timber. 
I did not expect to get the first quality of St John's timber 
for that price." The defenders, however, now say that the 
wood was not only inferinr, but that, although the feet was 
carefully concealed by the pursuer, it had been altogether oon- 
denmed at tSt John's, baring been thrown ande as "kuUs," 
which are logs considered not marketable. This averment^ 
however, has not been proved except to a very modified extent 
The pursuer 8 account is that the cargo imported by him was 
"a selected lot of 550 tons, out of a mixed lot of 3000 tons," 
which were not stated or known to him to be a lot of hulls, 
although there were some hulls among it, and there were some 
damased logs in the 550 tons which he selected. Now, the 
defenders* own witness, Alexander Mitchell, junior, deponed 
that kulla are sometimes imported into this country ; that he 
had two cargoes of them consigned to him in 1859, that be 
did not consider it neoenaty to say in selling them that they 
were hulls, but allowed the purchasers to judge of the wood 
for themselves, he only diaiging kuU prices for it, which were 
about Id per cubic foot less than the price at which the pur- 
suer sold to the defenders ; and it Is not shown that his cargn 
was a cargo of kulls, although there may have been some 
among it It is m evidence, however, that the punraer took 
no means to conceal the visible defects of the tunber. The 
logs were not floated in water, but were laid out in the yard 
in such a manner that a purchaser oouki inspect each kg. 
There is no proof whatever that any special warranty was 
given, or that the pursuer undertook to sell by sample. Neither 
does the case rest here; the defenders rued their bargain vrith- 
ont ever taking delivery, whilst it Is sufikiently ^-t^t^WvhiHt 
thatif they had accepted the timber they would have got a 
feir value for their money. Even under all the disadvantages 
of a judicial sale, it realised within £6 odds of what the de- 
fenders bought it for; and the pursuer has adduced the por^ 
chasen of the greater quantity of it, who have severally de- 
poned that they were quite satisfied with their bargain. There 
is no relevancy in the evidence adduoed by the defenders to 
«he effect that the otiier partiey who bought other portions of 
the cam considered they had made bad bargains. We hav« 
here only to do with the 27 logs bought by the defenders them- 
selves; and as nfpudB these, it is, on the one hand, not shown 
that there was any such amrtiofaln or nq>pre$tio wri on the 
part of the pursuer as to annul the contract— whilst, on the 
other hand, it clearly appears that the defenders knew, both 
from the price they were to give and the inspection thej made, 
that they were not getting a first-dasB article; and ferthsr, 
that fai reality the article was on the whole neither wone nor 
better than was to be expected for the money. 

This Interlocator was appealed, and the defenden gaTe 
in a redaiming petition, whioh waa answered by the 
panuer. Thereafter, Sir ArchibaM Alison, Bart, ad- 
hered to the Interlocator appealed, and added the foQow* 
ing 

NoTi.— The Sheriff ondersfcands it to be fixed Uw, that where 
a party buys what Is represented as one tUng, and he gets 
another thing of inferior value, though similar in appearanoe, 
he is entitied to repudiate the article sold upon the ground of 
fraud or error in nAttantiaUbua, But the present is not a 
case of that description. The wood was soU as American 
tunber, but the oompbint made is, that it vras represented as 
good Honduras logs coming fhim a gentlemsa who had a 
particnUr grove, and that it turned out to be logs of an 
ti^erior quality, and, in fsct, unsaleable. There are cases in 
which such a deriation i^om a representation would entitie 
the purohaser to repudiate the beiigain, provided he did so 
tempatip^; but such a claim seems to be exdoded in the pre- 
sent case irom the following droumstanoes. In the first place 
there is not eridence of any express warranty of the wood 
being of a particuhur kind, or anything more hdd out on the 
pursuer's part than a statement that they were good logs from 
a particukr grove. In the second place, the logs themselves 
were not concealed or sold by sample, but were lying on the 
quay, where they wen seen end inspected by the defendera, 
and the pursuer made no attempt to oonoeal the holes and 
fiaws ezistingin nme of them, which were patent to all the 
worid. 8d, The defenders did notjpay a sound prioe fer thn 
1<^8U(^ as they wers^fer they ofibnd only Is 4d per ovbiQ 
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foot far the wood, while the selling price of prime logi wee 2t 
Sd e foot. This proves that eithoogh thero wu a little ez- 
iggsretiaik in the pmsuer's eooount S the qoalitj of the logs, 
there WM, practically speaking, no ftaud or deception what- 
ever in the case. The defenders, with their eyes open, and 
seetBg the article, bought the wood, gimng am inftrwr priet 
fir it, and as the wood brought in £6 less than the pnrdiase 
Drios when sold under judicial authority, it is plain that they 
had very little cause to complain of the bai^gun whioh they 



AU. J. M. Tatiob. 



Ad. J. Macbbidi. 



25th Jasuaxt, 1861. 

SHEBIFF COXTBT, GLASGOW. 

(Mb SBBBivr Glamvobo Bbll.) 

B.F.& J. Albzahdbb&Co. v, Lauohlamd&Bbowk. 

JeUaKxn — General Ayerage— Agent and Principal— Spe- 
eial Contract— 2>«n]i^ a voyage from GUugaw to 
Lima, certain goods were jettisoned. The shipping 
agents applied for and obtained the accounts from Vie 
various shippers, and the average stater furnished them 
wUk his statement, the sums in which theg collected. 
Cireumstances in which held— that the shipping agents 
were liable for the sums so collected by (A«m, though 
they had iimeously disclosed their priiudpal. 

This action concluded fo^ £826 16b 8d. The pureaerB, 
who are thread manufactnren in Glasgow, in October, 
1856, shipped a quantity of cotton thread on board the 
veael Koh-i*noor, then lying at Glasgow, for Lima. 
During the Yoyage, it became necessary, for the safety of 
ihe ship and the rest of the cargo, to sacrifice a part of 
the cargo, and, among other goods, 29 cases of cotton 
thread, shipped by the parsners, were thrown overboard, 
and the ship and remainder of the cargo were thereby 
presenred, and a general ayerage loss incurred. The 
defenders, who were agents for the ship and owners, 
applied to the pursuers and other shippers for statements 
of their claims and yalnations of goods jettisoned, and 
were supplied therewith, and put them into the hands of 
the adjuster of ayerages'in Glasgow, for the purpcee of 
a general ayerage at^ o^tment. This having been done, 
the statement was handed to the defenders, they, in con- 
formity with the practice and custom of trade, under- 
took the c(^lection of the sums due by the contributors, 
for behoof of the pursuers and others interested, and col- 
lected the sum sued for, or at least were bouud to collect, 
and were liable and bound for said sum, less the amount 
of the contribution due, conform to the average state- 
ment. 

The defence was a denial of the averments m the sum- 
mons, so &r as relating to the defenders, and in particu- 
lar that the pursuers had any title to call on the defenders 
to count and reckon as libelled, or that they were bound, 
at the pursuers^ instance, to produce an account of the 
intromiwions and collections made by them as acting for 
the owner of the ship in question, or to pay the pursuers 



the sum sued for, or any part thereof; and explained that 
the defenders acted solely as agents for, and on the in- 
structions of the owner of the ship, James Brown, ship- 
owner, Dundee, both when the ship sailed and when she 
returned to Glasgow in consequence of stress of weather; 
and, in particular, it was as agents for the owner thai 
they were employed to collect, and did collect, certain 
sums in name of general average, and that the amount 
collected by them was disbursed on behalf of the owner, 
to whom alone they were liable to account. That the 
defenders never in any way acted for the pursuer, and 
whatever oUim or right might be competent to them m 
freighters of the ship against the owner, who was believed 
to be quite ready to account for and settle any sum justly 
exigible by them, the defenders having acted as his agente 
merely throughout, and having been recognised as such^ 
incurred no personal liability to the puisuen in relation 
to the matter in question. 

After proof led at length, and parties heard, the Sheriff* 
Substitute pronounced the following Interlocutor: — 

Finds that the defenders, as agents for James Brown of 
Dundee, the then owner of the ship Koh-i-noor, undertook to 
oolleot from the different parties liable the amount of an 
average loss incurred by jettison in the course of a voyage 
made by said ship; and the defenders likewise applied to the 
pursuers and other shippers for statements of their claims and 
valuations of the goods jettisoned, and were furnished with 
the same on the footing that their claims, when their precise 
amount was ascertained in the usual way by the average stater, 
should be paid by sud defenders as soon as the contoibutions 
were realised: Finds that the defenders adndt that they ooL- 
looted to account of the averaae loss the sum of £692 13s 6d, 
and the pursuers do not deny tiiat this sum is correctiy stated: 
Finds it instructed by the statement of the average stater, No. 
63, that the cUims payable out of the said sum as disbursements, 
beforedistribotion amongst parties entitled toaverage,amounted 
to £S08 6s 2d: Finds that the defenders paid this sum. whereby 
the amount collected by them was reduced to £384 7b 3d: 
Finds that defenders foiled to realise the contribution payable 
by the owner, James Brown, who, it is understood, is now 
bankrupt, and have alM>, in their general aooount current with 
him, as agents for the ship, taken credit for certain payments 
not imputable against the average state, whereby the balance 
in their hands, and which they now say they are willing to 
divide among tiie parties interested, is made to be only £319 
10s lOd: Finds that the pursuers, on the one hand, are in 
error in holding that the defenders are liable to account for 
more of the average CQntributions than they actually collected, 
and, in particular, that they are liable for the owner's contri- 
bution, though never paid to them, and to this extent sustains 
the defences: Finds that the defenders, on the other hand, 
are in error in maintaining that they are not accountable for 
their collections to the pursuers, but only to the owner, and 
that they are answerable only for the balance in their hands, 
as it appears in their general aooount current with him: Finds, 
on the contrary, that, from the manner in which the defenders 
transacted with the pursuera, they came under a distinct 
obligation to aooount for the average loss to them to the 
amount of their interest therun, and in as far as they (the 
defenders) succeeded in realising it; and further, that they 
ace not entitled, as in a Question with the pursuers, to set off 
against the sum oolleoted pajnooents made on account of the 
owner, but not directly chargeable against the average, it 
being the duty of the defenders to preserve the balance entire 
for the parties to whom the average was payable, and to tiie 
above extent repels their defences: Finds that it is instructed 
by the said average statement, No. 63, and admitted by the 
pursuers and defenders, that there are two other parties be- 
sides the pursuers to whom the sums of £47 12s Sd and £167 
1 8s are payable respeutively as average, whilst the sum con* 
duded for by the pursuers, and not denied to be resting-owing 
to them, is £326 16s 8d, making tooether, the said three sums^ 
the eumulo sum of £642 7s 4d: finds that the sum held by 
the defenders^ or for which they are liable, as the balance oif 
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the oontrlbtttioBS ooUactod by Owm* ii, m $hom, £S84 78 Sd: 
Find* th»t the proportion of said turn pajftble to the porraen 
J* £930 198 4d, for which 8am deoenu agaiiut the defendara, 
with interest as libelled, reaerriag to the parsnen their oleim 
•gniiiet the owner, or tibe pertiee fiable for the beknee of the 
avenge doe to them: Fnda the defeoderB also liable in ei- 
p e neeB , in respeet that in their minute of defenoe thej denied 
that they were liable to any extent to the ponnerB, bat finds 
said expenses snbjeot to modification in nspsot of the pUtrk 
pttUio and over statement of the deleiideie rsaponsibility on 
tiMpMtoCthep 



»piii< 

Thk Interloeotor was appetled, and SherifP Sir Archi- 
bald A)W '>i Buonoti proooiiiiood ihifl JndgniMit:-* 

Saving heaid p w wurata w imdsr tfasir mntaal sppsah vpoa 
ik» latsrioevtor appealed against» and having niade aviaui- 
dom with the debate and oonsidered thepvooi; prodoctioiis, 
Is process, TSnds that this is an action ior the valoe 
belonging to the poisoers shipped on board a 



ealbdAe Koh-i-noor for Lima, which were J€ttiiOMd daring 
a etonn in the ooorse of the voyage, and is directed against 
the defenders as agents for the veesel, and the owner tlMreof , 
Mr James Brown of Dondee, now dead, and who was not 
nailed as a defender, were agents for the vessel; bot it is 
pleaded by them that it was disclosed to the poisnen that they 
were agents onlv, and that Brown, the owner, was the real 
vhom 



party against wh 
tlie oomsponden 
withthe< 



alone the action lies: Finds it proved by 
in procsss, that theparsaew oorrespcnded 
wrote to the poisaers, and Brown, m that 
chaiaoter, niging him to accept a bill for £153 10s, to keen 
them dear of their advances in the meantime: Finds it ad- 
adttod that the defenders have collected from the various par- 
ties liable to make up the aversge lorn of the goods that were 
jettisoned, the sum of £692 ISi 6d to account thereof, and that 
amoBff othen, the owner of the vess el . Brown, has £uled to 
pay hu share: Finds that the ponnen daim out of the amoont 
collected the snm of £326 16s 8d as the value of their goods, 
and that there are two other parties bendes the pursuers to 
whom the sums of £47 12b 8d and £167 18s are respectively 
payable as average^ thus making a-total amount daimed from 
the defenders ci £542 6s 8d: Finds, in these droomstanoes, 
that there is a balance in the defenders* hands of the smoont 
ooOeeted by them of £50 6s Id, over and above the sums 
dsimed, but irrespective of the expenses consequent on the 
jtUiMum, by the vessd returning to port, loading and reloading: 
Finds that these total expenses amount to ira96 17s 7d, ao- 
oording to the average adjuster's statement, leaving £295 15s 
lid distributable: Rods that the general average chargee 
whioh are Bustsined as a deduction, as found by tiie Sfaenff" 
Substitute, are £208 6s 2d: Finds that the charges oonneeted 
with the unloading of the veesel are £32 8s 8d, and the alleged 
neoesmry disbursemente therewith connected are £81 7b 9d: 
Finds, in poiat of law, that as the defenders admit having od- 
Iseted the sum of £592 I8s 5d, and there ia no evidence to 
show that the credit of Brown, the owner of the veaed, was 
rsUed on, the pursuers are entitled to decree for such a sum 
as may effdr to the amount of thdr daim on the above balance 
in the defenders* hands against the defenders, seeing that in 
this matter the defenders noted as agento for the parties en- 
titled to theaverage loas, and no longer as sgente for the vessd: 
Finds that the sum of £319 19s lOd is admitted bv the 
defenders to be in their hands, after deducting mil the dedue- 



[ by them, according to the average adjuster's 
'hidi sum they dedwe their wilfingness to pay 
over to the parties entitled to the aversge loss: Finds that tlw 
general average chaiges forming the first oolomn of the average 
adjuster's stetement alone are obargeable against the pnnuers, 
in estimating the dear distributable balance, and that the sum 
d three hundred and twenty-six -pounds sixteen shilliugs and 
eightpenoe is the proportion whioh would be due to the pur- 
suers after snob deduction; but that the pursoeis now admit 
that their share of the dear distributable sum in the bands of 
the defenders is only two hundred and thirty pounds nineteen 
shiUiDgs and fouruanM (£230 19s 4d) being the sum deoeraed 
for by the Sheriff-Substitute: Thereforo adheres to the Inter- 
locutor complained of upon the merits, and dismisees the 
appeal lor this defenders; and upon the question of expenses in 
respect the defenders in their minute of defenoe deued their 
Ual^ty m Mq, and that the |i(NrwjM<M9 daimed by the por- 



ere mainly owing to the deCendere withholding the 
proper information from the pursuers, as to the amount of 
their raodpto and disborsfauentB, finds the pursoers entitled 
to expenses general^, and so fer varies the Interlocator ap- 
pealed against by the poisuen» and deoena. 



Aft, T. G. WuoHT. 



AU, D. Foi 



25ra Javdaet, 1861. 

SHBBIFF COUBT, OLASaOW. 

(Mm Sbibifv Snuranui.) 

Habykt V, Sncx & HiODLgif as. 

Landlord and Tenant— TroeB—Flaate and Shrnha— 
Eroctions— Bemoval d.-^-Htld (1) ihai trte»y ptamU^ 
and sknthty reared for sale if o Umani^ are mopeabie^ 
and may he taken away er $M 6y Atm; and (2) that 
eredhne attacked to ike sotZ, ikom^ for pvrpateM of 
trade^ bui not meant to he Aemeehee soU, and wkidk 
cannot he taken topieeee wUkout heing permaneniiy ia- 
juredy are keriiabte^ and aecme to the landlord at Ae 
termination oftke lease. 

Mr Hartbt, Diitiller, Dandaa UilU let, under mndTei 
of lenKv for five yean, him Whitvmday, 1863, Kippoch 
Home with the garden, to the respondent Biiddlemaa. 
The miMTea of leaae, whicb expired at Whitnmday, 
1858, vere renewed Terfaally for another year. The 
bonae and groand taken by Middlemaa had been oc- 
cupied l^ hii firm as a flower and ahmb garden lor 
the parpoeee of thdr bndneee of aeed merehante and 
froiteren in Glasgow, and they had itooked the garden 
with plants, fiowen, and ahmba, aa well as plant-hoaaea, 
green-hooaee, and other ereotiona. In October, ltt68» 
the rent doe at the preceding Whitaonday had not been 
paid, and the reapondento had, in the meantime, becomn 
bankmpt, and been aeqneatrated. The reepondentir 
trostee had entered into poaaeadon, and intended to sell 
and remove the planta, flowers, ahraba, bashes, and other 
articles, and the pUnt-hooaes, green-houses, and other 
ereetiona on the ground. To prevent tbia, the pncscier 
presented a petition for interdiot against the respondenta 
and thdr trustee. Interim interdict was granted. The 
minute of defenoe stated that the rent in arxear had been 
paid — ^that the plant- houses, green-houses, and other 
erections, had been put up by the tenants, and were not 
fixtures— at lesst, not such fixtures as were claimable bj 
a landlord at the end of his tenant's lease, and, qnoad 
nltra^ the atateuMUta in the petition were not ad* 
mitted. 

Thereafter proof waa led at great length by both 
parties, and the following Interloentor was pnmounc* 
ed;— 

Having heard the procnrator for the pursuer, and alao the 

K curator acting for the firm of byme ft Middlemaa, and 
vid Kyme, an individual partner, on the ooududed proof 
and whole cause, no appearance bong made for the other de- 
fender, Middlemss, and having made avisandum: Finds, in 
point of foot, that the pursuer, who is urinoipal tonant of the 
mansion-house and large garden at Kippooh, near Gtasgov, 
aboQt fifteen years ago sohlet these snlyjeots to the <' ' 
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BobartlGddk 



adfl 



la and Auli a tw in GlMgow, »t an 
uniial mt of £40, aad the garden grooad the defimder onlti- 
fatod and reared floweia, froita, and other prodncti thenia 
far QM in his buaiiMBi^ and that it ia not proTed that theva 
ma anj rerttiction impoaed on thia defendant aa to the oropa 
he ihoold grow, or the pnrpoie to whiob the garden ground 
dMMiId be turned: Fiada it proTed, that in March, 1868, the 
Bght of ooonpation of aaid an^eota waa oontinaed to Middlmnaa 
atiha aaoie rant--althougfa there ia no oompetent eridenoe of 
akMeforatennofTeaninpcoeen: Blnda thatintheendof 
tiM jear 1853 the defbnder Midd|naa eotend into partner- 
diip with tt»ote defender, I)avld ^rme, ondar the firm of 



8^ h Uiddlemaa,.aa 



in QUb- 



fDw, and the aaid aabjeota wete_poanaed by t&e new fiim fbr 
the porpoaaa of their boainea: Hnda the* 



I of their boainea: Rnda thai at tUa tima a email 
gieaihooaa bad been ereetedin the garden by Middleman, and 
thm Ibnnatioii of aaid firm, hot pnor to the month of Feb., 
18M, Syme k Middlemaa ereeted a pnpMatiiic booaa or 
Hove, a pottinff hooie^ propagating or hot-bed framea, and, 
lart of all, in Oct, 1855, a 1m«b greenhonie. In the apring 
of 1855 the jperennial orop of the ganUn waa removed, and 
thmeeCorthitwaaoonvened intoanoiaery: FInda that after 
tfaii oonveraion the ponuer waa aeveml timea at the aaid gar- 
dBo, aokoting and porohaaine pknti firom the deCondera; and 
ha inmmd aoeounti Ibr theie^ and for aeeda and finiiti 
ftmuihed to him by tiiem--oommenoing in DeoL, 1854, and 



J tiU Jdy, 1858, the partiealara of the 
bdogatatedin the aoooanti Noa. SO, 81, 82, and 38 of pro- 
Fiada that the defenden* firm aent their trade catalognea 
9 paiener, and in Deo., 1657, paatHloe rente payable for 



tothe_ 

Hid nidaa gnmnd were^ by the porraer, entered'in hie own 
oadi booic aa reooiTed from tlie firm, and the amonnt lie direo- 
tod to be applied in payment of the oatatanding aooonnts then 
oviag by him to the dofandeie: Finda that 4ne poreaer had 
opportunity of knowing, and did know, that the aaid firm had 
been formed, and waa in the oooupntion of aaid garden, and 
that the garden had been turned into a nmaery; but it ie not 
proved that the punoer ever firand firait vrith, or made olgeo- 
tion to, the uie to which the delsnden had thua put the aub- 
jeeli: Fiada that the large gnenhooae eo put up by the defen- 
dero waa npwarda of 67 fieet long, by about 12 feet wida— the 
vaOi were of brick, and atood between 8 and 4 feet above the 



BoHbce. On the top of the walla there waa a covering of wood 
and daaa, riaing 8 feet aboYe them to the apring of the roof. 
At tte eide of the ereotiQa there were two fumaoea with aunk 




wae48 fiMt,aadthe width neariy 14 feet; there wen afur- 
aaoe and flnea alao attached to thla building, with a ohimney 
ilalkaearly 13 feet high: Finde that the potting bowe waa 
oompoaed of brick walla upwarda of 24 feet long, 10 feet wide, 
and riaing above 5 feet to the iprinff of the roof in firont— the 
roof eloped upwarda againat a garden waU, and the gieateat 
•Ititode of the ereetioa at the back waa over 11 feet: Finda 

brick 
I roof, 
feet, and in fronted feet in 
height^ and attached to theee framea there waa a furnace and 
floee with a chimney atalk: Finda that the walk of aU theee 
ereetiona were of eli^ atmcture, but had fbundntiona dog in 
theeoiLaad the waU platea (that ia, the parte of the wood 
work of the rocie of theae aereral erecticne which reeted on 
IhewaOa) 



that the propagating or hot-bed framea coneiated of t 
walla 19 fieet long, by about 6 fbet wide, having a glaea : 
At the back the walla were 4 feet, and in front 9 fee 



, vrere laid ia lime epread fbr the puipoee: Finda that 
the upper part of the green h o u a e, oonairtiDg of wood and glaae, 
together with the roof— and alao the roolb of the propagating 
and potting hooaea, and hot-bed firamea, were aooonatenoted 
ea to be ceHpaUe of remoral without deatrootion of their fidNric, 
and without diaplaoing the bricka oompoeing the walla on 
wUeh th^ aeverally reated: Finde that the coat of erecting 
eeid greenhouae waa about £100, and the coat of the propagat- 
lag honae above £40: Finda that at the term of Wuteonday, 
1850, the renewed period of pneeneaion of eaid eubjeote ezpixed, 
and tho defendere continued, by tacit relocation, to poeeeae 
fte eame aa before for the year beginning at that term; but 
oa ad Sept that year the eautea of the defendeta, Syme & 
Mt i idlwna a , aa a company, and of the individual partnera, were 
eeipiBatrated, and the defender, Mr Wm. Church, waa elected 
teuetee oa the aequeatrated eetetea, at which time there ap^ 
peam to have been lix moatha' reat of aaid aubjecta, at or 



punoer, 
btterKc 



>again8tt 
»that theg 



prior to aaid term of WUtaonday, 1859, dueby thebaakmpti: 
lilnda that the eaid greenhouae and other ereeticDa vrere ia* 
doded among the aeaete of the bankrupt company, and vrera 
by the truetee ezpcaed lor eale; in conaequenoe whereof the 
NT, on 28th Sept, wrote the defiander Mlddlemaa the 
Ko. 29 of proceae requiring tlie garden to be reatored to 
the condi t ion of a private garden, aiid .intimating that ha 
would not permit the remoTal of any of the planter houaea, or 
other ereotiona then on the ground unleea a year and a half a 
rent of the aubjecta vrere pa& to him: Finda that on ^ Oct 
foUowiag the preeent action waa inatitnted againat the bank« 
rupt firm of Syme & Middlemaa and individual partnere, and 
' urt their truatee, Mr Churdi, in which, on Che nanra- 
there vraa rent doe to the porauer at Whitaunday 
preceding— that the defbndera were removing, or threatening 
to remove, inter alia, the eaid greenhouae and ereotiona, to tna 
prqudioe of hia riffht of hypothio for tlie peat due and the 
then curreat yeara renta-~and on the farther medium that 
eaid ereotiona vrere fixturee, warrant of interdict againat the 
removal thereof waa ctaved, and iaterim interdict waa graatad» 
vriiidh waa aubaaquentfy continued conditionally on the purauar 
finding caution Ibr damagea in caae of wrongoua interdicting: 
Finda that on 6th Oct Mr Church, the truatee, paid to ^ 
pnnoar^a agente, aa on behalf of Syme ft Midnlemaa, the 
year^a rent then current of aaid iubjeota, and obtained the 
receipt d that date, produced, and wherein the aubjecta are 
deaoribed aa in the bankrupta' occupation: Finda that on the 
following day the interdict waa, on the defendera' appealy 
recalled, and aome time aflerwarda one or other of the defen- 
dera, Syaae or the truatee, Mr Church, removed the rooft and 
^aa»>fkanie vrcrk of aaid erection fkom the brick walla on whieh 
they reated, leaving the walk atanding: Finda that the defen- 
dere, David Syme and Bobert Middlemaa, the partnera of the 
aaid firm, obtained a diaoharge under their aequeatration on 
Nov. 15, 1858, and in the comae of the eame month the pur- 
auar let the aubjecta to the defbnder Middlemaa, vriio now 
oocopiea them in the eame manner aa the eaid firm had prerl- 
ooalT done: Finda that Mr Church, having been thereafter 
diacharged ae truatee, the defender Syme entered appearance 
in thia action, and baa maintained the defence eince May laat: 
Finda that the defence aUted ia, that the aaid erectiona are not 
fixturea, at leaat not auch fizturee aa are claimable by the 
punoer aa landlord at the end of the defendere* leaae, but the 
ririit to remove the eame have been limited bv the minute 
No. 10 to the vrood and slaae vrcrk of the greenhouae,. propa- 
gating houae, and hot>bed framea; and from theae findinga In 
poiat of feet, finda, in point of law, that ae the porauer traa- 
eacted with the firm of Syme & Middlmnaa after ita forma- 
tion—received ita cataloguea and viaited the aufaieota then in 
their po eeca eicn ' a nd havinff eeleoted and puichaaad plante 
from uem there, he knew of the enatence of that finn— and 
having accepted rent fhim them on account of auch poaaearion, 
and entered the receipt thereof to their credit in Ida own oaah 
book, he adopted and reodved Syme k Middlemaa ae Ua 
Bub-tenanta: finda that, ae the pmauer had opportunity ci 
aedng, and did eee, that theee defendera had converted tha 
aaid gaiden ground into a nureery, and had erected theraca 
the greenhoneee and othera befbre mentioned for the proeeou- 
tioa of that buaineee, without making any challenge or objec- 
tion; and having eo taken rent from the defendoa, term alter 
term, tmm the time of euch converaion, and having atated no 
objection, he aoquieaced in the uae to vrldch they had put eaid 
ground, and he ia now barred fhom oomphuning thereof or 
Mauming the podtion that the aubjecta muat be conddered, 
for the porpoeee of the preeent litigation, aa a private garden: 
Finde that the wood and tfitm work whidi ocnatitnted the 
roo& and upper parte of eaid ereotiona bdng trade fixturea, and 
although r«flting upon, but not bdng permanently faetened or 
afilxed to the brick walla founded in and bmlt on tlie eoil, yet 
bdng capable of removal vrithout deatruction to their own 
fabric, and vrithout materially diaphMnng or injuring the eaid 
walla, and, aeina queetion between a landlord and hia tenanta, 
are removable by the tenanta at the end of thdr occupation dt 
the aubjeoU let: Therefore, aoataina the defencea, aeaoildee 
the defendera, Syme k Middlemaa, aa a company, and David 
Syme, and alao tiie defbnder, William Church, Jun., from the 
ooncludona of the action: Finda the porauer liable to them in 
expeneea, allowe an account thereof to be lodged, and remita 
tkie eame to the auditor to tax and report, and deoeraa. 

Non.— The contention between the partiee in thia caae 
dmply ii^ whether the ereotiona in queation— and wUch are 
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defloribed in tho preceding interlocutor — ^weire or were not fiz- 
turesy which tenants who erected them were entitled to remove 
at the termination of the leaae? The punuer argued — and in 
general the principle he maintained is well founded — ^that 
whatever stroctures have been boUt by the tenants on the 
ground let, which have been made partia ioUf become fixtures; 
and that as the buildings in dispute were founded in the 
ground, they were immovable, and became the property of the 
Lndlord by accession. But the application of this principle is 
rigid or rdazed in different circumstances. Thus, as between 
heir and executor, the executor of a life-rent and the fiar, and 
heritable and personal creditors, the rule of accession is more 
exact in fovour of the inheritance, and against disannexing 
therefrom, and ooosidering as moveable anything which has 
been annexed thereto, than in a question between lessor and 
lessee. {Per Lord EOaibortmgh in Elwt v. ifows, 3 East, 88 
2; Smith** Leading Oaaes, 139; Amot and Ferard on Laiw of 
Fixtures, 2d ed., 52.) It is, however, n maxim sfGocting these 
several classes equally, tolo eedit qnod aolo imckti/icaiur. Still, 
« question occurs, what inctdifieaHo means? "The merely 
laying and resting upon the earth without letting and embed- 
ding them into it, . . . buildings, of whatever description, 
will not confer upon them the right to become fixtures. The 
article must be fixed in or to the ground, or some substance 
already become a portion of the fireehold, in order to deprive 
it of its personal nature.** — Seady on the Lane of Fixtnre$t p. 
2. And in the case of trade fixtures, much greater freedom 
of removal is conceded than in the case of fixtures for ornament 
or oonvenienoe. Amot v. Ferard, p. 32, et teq.; and, as stated 
in SmitJi^t Leading Oaaee, voL 2, p. 153, these points are ele- 
ments of consideration in detennining whether the fixture be 
removable or not: — (1) The mode in which, and the extent to 
which, the thing is united with the premises ; (2) Its nature 
and construction, as whether it appears to have been intended 
as temporary, or as a pennanent miprovement; (8) Whether 
its removal is likely to occarion any, or any considerable, 
damage to the freehold ; and, lastly, Whether there is any 
custom or prevalent usage applicable to the case in question. 
{See alto Amot and Ferard, p. 44.) The books abound with 
dedsions resulting from the rules so laid down, but one or 
two will be sufficient to prove their application. Thus, in 
£lwet v. Mawe, tupra, a tenant in agrioiUture who erected at 
his own expense, and for the more necessary and convenient 
occupation of his farm, a beast house, carpenter's shop^ fuel 
house, cart house, pump house, and fold vard wall, which 
buildings were of brick and mortar, and tiled, and let into the 
ground, was held not entitled to remove the same, though 
during his term, and though he therehy left the premises in 
the same state as when he entered, llus case illustrates the 
strictness of the rule which prevailed where the erections had 
not been made for purposes of trade, but for agriculture, and 
for better enjoying the immediate profits of the land. On the 
other hand, the case, Penton v. Feibart, 2 East's Bep., 88, settled 
that a tenant was entitled during his term of possession to re- 
move an erection used as a varnish house for carrying on a 
vamish manufactory. The building was described as having 
a brick foundation let into the ground with a chimney belong- 
ing to it, apon which a superstructure of wood, brought fr<mi 
another place where the tenant had carried on his business, 
was raised, in which tho tenant exercised his trade. It appears 
from the notice of this case in Ferard and Amot* Treatise, p. 
39, that the tenant removed only the wooden superstructure, 
which stood on a wooden plate laid on the brick foimdation; 
the foundation and the chimney belonging to the building 
were not removed. The learned authors quoted from state 
that the portion of building so removed could not be considered 
part of the freehold, but would remain a mere personal chattel. 
The cases above mentioned show a difference in the rule, as 
applied in England, between buildings erected for agriculture 
purposes, and those erected for use in trade. But tMs distinc- 
tion has been removed by the Act 14 and 15 Vict., c. 25, 
which givefl ajjricaltural tenants equal right to remove erec- 
tioijs as traders. In Lattton v. Lavfton, 3 Atkyn's 13, a ded- 
eIoh of Lord Chief Baron Comyns, respecting a cider mill, was 
cliod by counsel, oud was adopted by Lord Hardwicke ; but 
no detailed report of the case has been found. It was said 
that the C bief Barun had ruled at nisi print that a cider mill, 
let iiito the ground, belonged to the executor of the deceased 
owner of the land, as part of the personal estate; and that the 
heir should not take it as parcel of his inheritance. The prin- 
ciple of this dedsion is generally represented to hare been, 



that as the mill was employed in the making of cider, tlie cm» 
was brought within the exception, in respMt of trading ereo- 
tions. And the inference from the determination is, that aa 
article of this description would, in like manner, be lemovaUo 
between landlord and tenant Lord Kenyon followed that 
dedakm in Ikanr. AWdeg, 3 Espin., N. P. C. P. 11. Then 
a tenant during his term had erected sheds or boildiDgs called 
Dutch bains, living a brick foundation in the ground, with 
uprights fixed in and rising from the brickwork, and support- 
ing the voo^ which was composed of tiles, and these sheds the 
tenant was found entitle^ to remove. The eminent judge 
who determmed this case said— *'If n tenant will build upon 
premises demised to him « substantial addition to the hooss^ 
or add to its magnifieenoe, he most leave his additioM tA the 
expin^ion d the term for the benefit of his landlord; but the 
law will make the most favourable constmetioii for the tenant 
where he has made n o e e a sa iy and useful erections for the 
benefit of his trade or mannfooture, and which enable him to 
oaizy it on with more advantage. It has been so held in the 
case of cider mills and in other oases, and I shsJl not narrow 
the law, but hdd ereetioiis of this sort made for the benefit d 
trade, or constructed as the present, to be removable at the 
end of the term." As so left, the law would wppear to be free 
of doubt, but in the recent case, Fieher y, JDixon, ffonie of 
Lordt, 26th June^ 1845, (4 BdTt App. Ckuet, 852,) Laid 
Brougham said— "If the dder miUcase is to be taken as it ii 
represented to us, as regards the substance of the case, and in 
its result, my mind goes not ftt all with that decision. It ii 
contrary to the general principles of our Iaw upon the subjeot, 
and if the same question were to arise to-monow, with the 
circumstances which are represented to have Attended that 
case, it would not, in my dear opinion, lead to the same 
result" . . . "If a dder mill be fixed to the soil, thoDgh 
it is a manufactory, if it is solo injlxmrn, it is perfeoUy inmi»> 
terial whether it is for the purpose of » manufoctwy, cr a 
granary, or a bam, or anything else, it is a fixture on the 
soil, and it becomes part of the sciL" The drcumstanoe^ 
therefore, of buildings being erected for trade purposes is not 
enough, unless besides they are so constructed as to be mov- 
able without injuring the ground cr foundatioos laid therein. 
It would appear, however, from the cases, that a building 
might be so erected as to be movable in part and otherwise » 
fixture, illustrations of which will be found in the cases of the 
varnish house and Dutch bams before noticed. Bnt it it 
stated by all the authorities that the point remains undeter- 
mined whether greenhouses^ hot-houses, and other dmOar 
erections put up by nurserymen, at their' own expense, are 
removable, or must remain attached to the soil on whidi they 
are built {See Amot and Ferard on Fixtftret, p. 70; CSUtty an 
^ -.V , — -. J ff^^^ ^ Lemdlord emd 

1 been held that the sashes and 



Ooniraclt, 6th ed., p. 925-6; 1 Smter on Lemdhrd 'and 

■ • _ 6.) It has 
frameworiL of a greenhouse whidi were fixed to the waDs, 



Tenemt, 2d ed., p. 29(1 



merdy by being hud tboreon embedded in mortar, could not 
be removed, — Wett v. Blahewaig; 2 Mamnmg and Granger, 729; 
but in this case the tenant was not a nurseryman, and the 
Court prooeeded on the ground that it was pactioned between 
the lessor and leasee that the latter should yidd up in repair 
at the expiration of his term all erectious and improvements. 
The Court ruled, on a motion for a new trial, that the green- 
house was an improvement, which, under Uie covenant, should 
stand, but Justice Erskine added — '*I am glad that the Court 
do not send this case down to a new trial, because I think 
that if sent down the jury would be warranted in finding that 
this greenhouse was a fixture." Lord Kenyon, again, in 
Penton v. Jtobart, dted tnpra, is reported to have observed 
—"Shall it be said that the great gardeners and nursery- 
men in the ndghbourhood of this metropolis who expend 
thousands of pounds in the erection of greenhouses and 
hot-houses, etc., are obliged to leave aU these things upon 
the premises, when it is notorious tJiat they are even per- 
mitted to remove trees, or such as are likdy to beooose 
such, by the thousand in the necessary course of trade? If 
it were otherwise, tho very object of thdr holding would be 
defeated." But with reference to this dictum of Lord Kenyco, 
in the case JSlvfet v. if aire, supra. Lord EUenboroogh said — 
"There certainly exists no decided case, and I Mieve no 
recognised opinion or practice on either side of Westminster 
Hall, to warrant such an extendon." And, farther, in this 
view of the case, it is proper to remark that in the dtscuadon 
of the case Buckland v. BuUetfidd, as reported in B. Mooie, 
p. 400, a M.S. case, was dted by Serjeant B toaw t , in which it 
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k md to have been dotomdnod tittt glMiM aad framfls retting 
on birkkwork in « nunerj ground were not removable—^Amot 
qmI Perard, p. 70, note o. But, on the other hand, and in 
the hngiuge of theee leenied commentators [ib,), *' There 
■Mmi to be no xeuon why hot-houeee should not be remoTod, 
as well as trees in a nuiseiT ground, at least on prinoipb of 
tnde." Begarded as trade buildings in the preeent esse, the 
anetions, though founded in tiie soil, were, so far as removed, 
Biere gkss loofis and frames resting on the brick waUB. Un- 
qaesUonably they rested on a bed of lime, and the puisner 
pniMd tiie doctnne that '* wherefver a chattel is perfectly oon- 
BBcted with the freehold, either by being let into the earth 
itself or being cemented or otherwise united to some erection 
wevioosly attached to the ground, it becomes part of the 
freehold itself, and cannot be removed by the tenant or his 
iepeesentativea.*'~&r(Kiy en Fixtwret, pp. 6, 7. Nevertheless, 
tiM erections were made by the defenders to suit their trade; 
it was not in their oontempUtion to make them permanent; 
the boildingB were slight in structure; and the upper parts 
NBOTsd were capable of being detached without injuring the 
vilb on which they rested. Then, the nature of the attach- 
BMDtto the ground or to the walls founded in the ground must 
be considered. Any kind of attachment will not make a 
moTable subject a fixture. It is no doubt true, that the rooft 
sad glasswork removed were laid in lime on tho top of the 
vaUs and so attached, the walls themselves being founded in 
the ground. But it has been decided in a question between 
an heir and the executor of a fiar (which is a case less £svour^ 
able to the zieht of removal tfian as between landlord and 
tenant) that salt-pans fixed with mortar to a brick floor were 
novable.~-Zawtoi» V. Salmtm, 8 Atkyns, p. 80; ^mo0<t' Ferardy 
pu 36. It seems, then, consonant with the current of the 
dsdnna that the ikamework and roofe of the ereotions in 
qoastion were removable, and that the defenders wera entitled 
to remove them. The present case is scarcely to be distin- 
goishedin its circumstances from the case of the vamish-hoose, 
J'tnttm V. JUbaH, sapro. Although this class of cases is not 
dheetly ruled by any decision, opinions of eminence fisvour 
them— thus, in the foot note in Amo» and Ptrord^ ^TVwKiae, 
befixe quoted, these respected commentators hold that on 
pinciple the tenant's right to remove such fixtures is settied; 
and Mr Hunter, noticing the paragraph in their work, re- 
Btrks—" A middle couise mighty in a great measure, reoonoile 
the rule of strict kw with the modifications which equity or 
axpediencj appears to require. The partaaotually annexed to 
the soil might be deemed immovable; but those formed of 
wood and glass, together with the apparatus for heating, 
ni^ be held movable in law, as they are in reality."—! 
HmUr Lamd. amd Ttn., p. 297. The defenders, in the course 
ef their proof, under oUeotion, however, that no proper issue 
of the nature was raised in defence, attempted to show that 
by the custom and practaoe among nniserymen, green and 
propagating hooses, and frames, were removable; but, as 
night have been expected txook the limited number of nursery- 
men in Scotland, no proper course of praotioe could be proved 
to exist; and, in fisct> the instan«« mentioned by the defen- 
den* witnesses were special cases, where the question was 
aitfasr not raised, or the nursery tenants had removed tiM 
erections in terms of stipuUtions in their leases. The Sherifi'- 
&ibstitnte has, therefore, altogether disregarded that part of 
.the defence. At the debate a recent case was dted for the 



dafandeis, which, it was maintained, precisely ruled the ptnnt 
hk dispute. The case relied on is Mcuim v. Boe, decided in 
Hikry Term of 1857, by the Court of Queen's Bench, 7 ^Uw 
md BtadAum** JR^Mtrt, 237. There it was held that hot- 
houses erected by a deceased rector, in the garden of the 
leetory, whodi were 70 feet hmg, and between 10 and 20 feet 
Ugh, asiglit be removed by his repreeentatives. The ereotions 
censiated of a frame and gkse-work, resting on brick walls 
sbout two feet ^gh, and embedded in mortar on these walls. 
The caae miquestionably ia pareUel with the present—the only 
bemg that the question ocooired between the exe- 
I oC the deceased rector who had built the hot-houses, and 
the sniwwding incumbent, and there existed some peculiarity 
raapectiag the legal rights of the deceased and ol the incoming 
bconbent, under tiie SngUah ecolesiastioal law; but the 
deoisioa is instruotive^ as exhibiting the views entertained by 
tile Court on the question regarding such fixtures generally. 

The cases and antbotities founded on, and by which the 
SMiff-Siibstitotehaa been mainly guided, ara English— and 
lntiMM tho punosr took wme soieeptionat the debate, bat, 



as is remariced by Lord Cockbum in Fi^er v. Dixon, "we 
are not eo rich in cases on the subject of fixtures as oar 
Southern neighbours;" and Mr Hunter, on commenting on 
this branch of law, observes that ** attention to the law of 
ifliigiMifi is peculiarly requisite, by reason of the number of 
caees which it contains, embodying rules which have been 
deemed of practical application in this oountry."~l Hunter 
Land, and Ten,,' p. 298. Finally, Lord Brougham In Fitker 
V. J)ixon, says— ^ The Scotch kw appears to me only to difier 
from the English law in carrying its principles as laid down 
in the cases a littie farther, rather than falling short of them.** 
—4 £«W$ App. Gaaet, p. 353. 

This Interlocutor was appealed, and Sir Archibald 
Alison has uow pronoonced the following judgment: — 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed against, and having made 
aviiandum with the debate, and considored the proof adduced, 
closed record, and whole process, in respect of the minute, No. 
18, lodged for the party David Syme^ one of the indiiddual 
partners of the firm of Syme k Middlemas, sists the said David 
S^e, who has obtained his disohaige and been reinvested in 
his own and the said oompan/s estates, as defender in the 
cause, in the room and stead of the former defender, William 
Church, as trustee on the sequestrated estates on the said firm 
of Syme & Middlemas, and individual partners, who has been 
divested c^ the ofBoe of trustee and been dischMged; and upon 
the merits of the appeal and question at issue between the 
parties, Finds that the question at issue is between the holder 
of a lease of a house aud garden-ground, who has sublet part 
of the subject to a market-gardener and seedsman, who used 
the ground subset, for the purpose of raising vegetables, fruit, 
shrubs and flowers for sale, aiul who for the purposes of that 
burineaa has erected at hia own expense and at considerable 
cost green houses and other ereotions composed partiy of brick, 
and partiy of wood and glass, for the purpose of sheltering 
the delicate plants and surube raised in that trade, and the 
principal tenant^ from whom he holds the sublease, in regard 
to the property or ownership of the said brick, and wood, and 
^ass erections and green houses so put up: Finds that the 
pursuer, Mr Harvey, the principal tenant, is the tenant under 
a long lease, and not the proprietor of the subjects let, but 
that it is admitted on both sides that as regards this matter 
he is clothed with the whole rights of the proprietor, and is to 
be regarded as such: Adheres to the Interlocutor brought 
under review, dated 12th March last, in so for as the findings 
therein, in point of fact, are concerned, and, in particular, so 
far as it specifies the particulars and nature of the erections 
refeired to as partiy brick, and partiy of wood and glass, the 
property in which forms the subject of dispute in process: 
Finds, m terms thereof, that the base of the erections in ques- 
tion consists of a wall of brick from 8 to 4 feet in height, 
founded in the soil, with a funuMse and flues attached to this 
part of the buildings, and chimney stalks 13 feet high: Finds 
that the upper part of those erections oonsiat of wooden and 
glass frames, forming both the portion of the sides and the 
roof: Finds that this glsas and wooden portion of the structures 
was not boltod into the brick or attached to it by an iron bolt 
nailed or fostened to both, but was simply attached to the 
brick wall by mortar, like the deals of an ordinary house ; 
Finds that the cost of these erections altogether was £140, 
and upon these findings, in point of fact, which arc those on 
which the present competition depends, finds, in point of 
law, that the general principle which regulates the rights of 
landlord and tenant in questions of this description is qnod tola 
inondijteatum <fositiio aoU cedU: Finds that in determining 
the ulterior question what is to be regarded as a building 
attached to the soil, and consequently accruing to the landlord 
on the termination of the tenant's lease, the rule is, on the one 
hand, that what is attached to the soil for the purposes of 
trade, and being itaelf sold as a nursery tree or v^etable, or 
a plant, however firmly it may be rooted in the soil, is to be 
regarded as a movable^ and may be taken away or sold by the 
tenant if the purpose of the lease was the rearing of such trees 
or shrubs for sate; and that, on the other baud, where the 
structure attached to the soil, though intended for the purposes 
of trade, is not mcMit or intended to be itself aoLcl, but to 
shelter the formation or rearing of plants or shrubs intended 
to be sold as a workshop, a byre, a green house, propagating 
house, conservatory, or the like, the competition between the 
laodford and tenut is to be dettcmined by the question 
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wlieUiar the sfcroetore in difpato will be permMieiitly ugond 
by bdng taken to pieces and lepamtely di^oeed of, or whether 
it can without iignry be entirely taken away and diipoeed of 
as a whole, as an article of trade and oommeroe : Finds that 
in tUa view it is not suiBcieat to render each a s troc t ors pat 
by the tenant upon the huid movable to say that it is capable 



of being taken down, the materials sold separately, and the 
materials r e e r ected in the same ibnn in another plaoe, sesing 
that the same may be predicated of all bniWngs, whetbaroi 
itone or bride, and however fiimly attached to the soil, all of 



which may, if sufficient care be taken, be taken down, trans- 
ported to another locality, and put upagain with scarcely any 
bgnry to the materials themselves: Finds that it is not siiffi- 
flient to render the stmctore so pat op movable, that the one 
part of it is not bolted into the other, as the wood work to the 
nick work, bat the parts are merely attadbed to each other 
by the ordhiary cement of mortar, seeing the same tidag may 
be predicated of every building, whether of brick or stone, 
which is built in regular stages or tiers, the uimer onss of 
which, or even entire flats, may be taken away wittioat injury 
to those below, and without serioos detriment to the materials 
removed themselves : Finds in the drcumstanoss of the pre- 
sent ease, where the erections were put up not to be sold 
themselves, but to rear phmts and shrubs to form the sobjeot 
of sale where the sub-structure was of brick ibnnded in the 
soil, 3 or 4 feet high, and the upper part was of wooden 
ssahei, and glass attached to the lower part by mortar, and 
forminff with the bwer part as oomplete a struetare as the 
walls of a house do with the roof, that the struetare is to be 
regarded as heritable, accruing to the landlord, at the termi- 
nation of the tenant's leasee who oonstrnoted it: T1»rerore 
alters the Interlocutor appealed against: Finds the erections 
in question heritable: Decerns in terms of the prayer of the 
origual petition: Grants interdict as craved, and declares the 
same perpetoal: Finds the petitioner entitled to expenses: 
Appoints an account thereof to be given in, and ramiti the 
same to the auditor to tax, and report, and decerns. 

Non.— -The Sheriff is qnite aware of the law as to what 
machinery put up by a tenant is to be regarded as movable 
and what heritable, either in a question as between landlord 
and tenant^ or heir and executor; but the principles which 
rogulate soch questions in r^gsrd to machines, wmch are a 
direct aooeswrv to a manufactory or trade, or rather the 
means of carrybg it on, are quite different from those relating 
to the strnctores in whidi the machinery is contained, which, 
9X naiwra, are more properiy adjoncts of the eoiL In many 
oases, equity, in caaes of this description, pleads strongly for 
the tenant, who has put up^ possibly, oostty s tructure s upon 
his landlord's soil in the behef that they would be hii own, as 
he had paid for them, and that he might take them away at 
the tenoination<tf his lease. Buttheeeoonaiderationsarenot 
moisely applicable to the present case. Both parties are 
here in luerQ eaptamdo; the parsaer oootendii^ that the con- 
Bsrvatories have fsUen to him, as they were erected upon his 
■oil, the defender contending for the structures— not bang the 
company of Syme ft Ifiddkmas, who put up the ereoSons^ 
but one of the partners of that firm, viz., Bjmt, iriioee only 
right it derived from the trnstee on the oompany*s bankrupt 
estate, and who stands in the shoes of the creditors. To this 
parW, in these drcnmstances, the value of the conservatories 
would be as moch foond money as it is to the landlord, who 
has sncoessfully maintained the actum. 

Aa, W. P. Allabdicb. AU. J. N. 



NOTi.->We understsnd this case has been advocated. 
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SHERIFF COUET, GLASGOW. 

(Mb Sebbivt Glassfobi) Bbll.) 

SCLANDISRB BfiOTHBfiS & GoODWIN V. HOBKKT 

Rnnx>uL, Alexandsb & Co. 
Bttlfr— Purchfiae— ifora— DamageB.— If^at was Mold hf/ 
iompU^ delivery to be made ex ehip on arrival^ and the 
veeeel or veaeli were to he named. The seUers Jtamng 
failed timeoiuly to name the vessel or vessels^ and to de- 
Uver^ and the price of wheat having risen in the market 
^i^Heldj on a considei'atiou of the whole circwnstanccs^ 



(whkk is the rule iu SeoOand^) Aat the seOers were Koftfe 
to tke purchasers^ nomine damni, in the average proJUs 
which^ from ihe state of the markets^ they could have 
realised^ had the wheat been deiwsred wiOus^ eight or 
nine days of the period stipulated, 

Thu wbb an action for £1000, bebg dnmiges flnafcained 
by the paisnen in ooDseqnenoe of the defenders' breach 
of contract, throngh refosal or delay, to ahip at Nantes 
500 to 600 qn. Paimboraf wheat, and 700 qn. Pont 
Rcasena wheat, or to name the reesel or yesaels in which 
the same was shipped, if shipped, and to deUrer the samo 
to the pnraaers conform to contract or sale note, dated 
20th April, 1859. The defence was that the defenden 
had fidrly implemented, or had offered to implement, 
their part of the contract, and eren if there had been 
undue delay on the part of the defenders/no damage had 
been sustained by the puisnerB. The record was made 
up by condescendence and defences. Proof was allowed 
to both parties, which baring been led, and their pvo- 
curatoiB having been heard thereon, the fi>Uowing In- 
terlocutor wss pronounced: — 

Finds, first, aa r^sards the question of brsaoh of contnoC^ 
that the defenders, hj their s^ note, No. 0/2, eold to the pur^ 
soers, on the 80th April, 1859, 500 to 600 qaaitsrs Paimbcsof 
wheat, and 700 quartera Pont Bossoan wheat, "now shipping 
for this port" (Glasgow), at '<22s per boU of i40 Ibe., duty 
pi^," ''vessels to be named:" Finds it proved that at the date 
of ssid oontraet the vriieat so sold, or at Isest a large portioa 
of it, was not beinff shipped fat Obsgow, and the defendeia 
received no advios « any vesasl having arrived at Nantea to 
ship the Pont Boeseau wheat tiU the 1st Jane, 1869, aa in- 
Btmcted by their letter, No. 6/8: Fmds it also provwl that, 
aooocdii« to the oostom of trade, the stipulation in the eon- 
tract to name the vessekoofl^t to have been fulfilled in ooursa 
d poet between Ghi^gow and Nantea, or, in other words^ in 
not more than eight days from the date of the bargain; bnt 

M let Ji 



to the 



tai the said Ist Jnn^ 



when a vesasl was named for the Pont B osseau wheat only, 
and it doee not appear that any vesssl was ever named ftr ^ 
Faimbcsaf wheat: Finds that, in point of fi^t, the d«lendsn 
never were in a position to tsnder delivery of the wheat re- 
teied to in said sale note, and ahhough they entered into 
arrangements to supplf other wheat in its piaos^ this was not 
done till an un&vourahle chaafle had taken place in the mar- 
ket, and it is not proved that ^ej even made an oBn to tiie 
ponuen of a sin^lar quantity of vriieat of the eame ooaiity 
and at the same price, and no wheat was ever received by the 
puisu e is under said contract: Finds^ thsrefbre^ the breach of 
contract proved as sst forth in the summons: Finds, second, 
as rc^^uds the question of amoont of damage due^ that the por- 
saers admit that the loss they sustained was solely kss ef 
profit which they could have made on the traasaotaon had the 
contract been duly ftdfilled: Finds that the rale of law in E^ 
landisthi^ in estimatingdaaBagesin an action for not deliver^, 
ing goods sold, the buyer is entitled to recover the diflfars n ce 
between the contract psioe and that whidi goods of a similar 
description would have cost if bou^t at llie time wbrnt the 
delivery should have taken place, and a rise in the value sub- 
sequent to the Utter date cannot in gensrsl be taken into 
oonsideratiim (Paiersm's Oompendimm, p. 91, and caaes thsiu 
quoted): Finds tlwt the rale of law in Soothnd In, that the 
question of amount of damage for nonMifbimaaoe of a con- 
tract of sale is not confined to the mfSHsnoe betw e en the 
contract price and the market price on or about the day on 
which the oontmet was broken, but that the aaoont ia to be 
regulated Irr a foil consideration of aU the ofaoumatanoea ef the 
aie IDmlop, WUmm, d; <h„ 2ith Feb., 1848; Msffs Anpea 
Oases, vol. 6, p. 195): Finds that, the dsftnders havli« fi^ 

to name thai ' ' ' ^ -*« 

gow within < 

tract was the 

willing to give the defSanders some ftirthsr time: FInda ttai 

wheat had risen in the market by the 89th April to 85e 6d per 

boU, on 4th May to %U or 28s per boO, and finotoalad W 



i. o, p. 196): rmos umm, tne asnnaesB uaving auea 
the veseeb by whioh the wheat was to ocma to Olas- 
nn ^ht or nine days after the 20th April, tiw con- 
I then broken, hot the pursoers appsar to have been 
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i thttk price and Sfis per boD tm the 85Ui Mey, lAv 

1^ tlia* 2«8 iB»7 be fittily flteted 

MthtAfenge price of whsftt between the nid S9th April ftiid 



vliUilhepnoedeQlined: 



tfth Mey, and the puraen ooold therefore have reelieed en 
ttvenge profit on the wheet ia qoestioii of 4i per boll during 
Oat period, had the oontraot been folfilled, as it ought to have 
been, by the defenden: Finda that^ altbowfa the pamen 
ooold only have aold the wheat <*to amfe^Niad the Tendb 
booa Bamod to them, this doei not aflbot the above average 
jBtm, aa it ii proved that^ in a riaiog market, wheat lold *'to 
vriTo* bringe as good prioea aa wheat in atore: Findi that 
4be qnaDtity bought wae from 500 to 600 quartern Paimbooof 
lAoat, of which the mean qoaatity ia 650 qnartoa, or 1100 
boDi,aad 700 quartern Pont BcMeau wheats or 1400 boUs, 
makh^ together 2500 boUa, upon which a profit of 4a per boU 
anoDBta to £500: ^aaaaawa tbe damagea doe by the defoidera 
at Hid amn of £500 aooordingly: finda the defenden alao 
liaUa in ezpenaaa: AUowa aa account thereof to be given in, 
lod rondta the aame to the anditor to tax and report, and 



This Int«rlocotor was appetled, bat 8ir Arohibtid 
Afiaon adhered, adding the foUowing Note:— 

After having had thia caae folly and ably debated on both 
ddei^ and given it loll oonaideration, the 83ie>iff has arrived 
at the aame candoaion aa the Sheriif-Snbetitate, and he ooncara 
h the distfaict andartioalate Interloontor and note pronounced 
bj Um. Hm breach of bargain on the defaider^a part, or, 
lather, their faflure to canrr oat the bargain in the usual and 
orffiaaiy bnaineaa way, is deariy eataUisned. The letter con- 
tiiiux^ the contract Sa dated 20th April, and the wheat is 
dnocibed ae "now akippinff on board "ecMob to he named," 
Tmteed of rither giving the names of the veeaela, ao as to 
eaaUe the pnrsnera to raect an inanxanoe, or delivering the 
iriieat^ the defenders did not give any namea, UU the Id of 
Jmet afkr the preeent action had been raised, and the parti- 
oolar kud of wheat atipolated for in the contract never was 
delivered at alL In the interim between the 20th of April 
lad the 1st <tf Jnne^ five letters were written by the pursuers 
t» the defenders requiring them to name the vessels, but in 
no. It soon became evident that the defenders had not the 
neaoa of implementing their original contract, and thev took 
fte Mowing mode of providing a anbstitute for it. On the 
I9tb April and 2d May, they bought 500 boUs of amatker himd 
of wheats to stand for that which had been originally bargained 




k grain had begun. The co r re s pond) 

Biker, the London vendor of this last whsat^ snd the defen< 
den, terminated on 29th April, when the latter had finally 
nfooed to deliver the wheat etipuhted for; and on the 
SOth of April the coixespondenee between the pursuers 
ttd defenders, aa to naming the vessel began. It is proved 
that the price of wheat was dsily rising from the 20th 
of April the date of the contract, tiU 5th May, when it 
had reaehed the maximum of 20a a boll, at or near whidi 
price it remahaed stationary for aome weeks. It is erident» 
thareiore, that if the defenders had implemented their con- 
tnot^ the pursuers miffht have aokl the wheat at theae high 
prioea. ThiB rise in piioe would have given a profit of 7s a 
boO, or 14s a quarter, which, on the 2400 bcUs contEaoted to 
bodeliverBdy would have amounted in all to £800, and even 
at the lower price of 5s on a boU, or 10s a quarter, it would 
have yielded a profit, on 1200 quarten, of £600. On the 7th 
flf Hay, intimation was sent that 2400 bolls had been shipped 
oa boaid one cC Ikree ships named; but the ship itself, in 
vhieh it was aaid to have been ahipped, waa not given; and, 
vague aa it was, the information proved to have been in- 
serroot, beoanse no wkMl at all had been shipped ai that time 
ealeanimif eesaet. For tfasse reasons^ damagea are deariy 
doe to the porsoeta for breadi of contract^ and at the data 
■hove given, they are evidently aaaeaaed at a veiy moderate- 
Moo&t by the Sheriff-Subetttute. If the atrict role of the 
b^ haw wore to be followed, that damagea in the case of 
^hnaoh of oontaot^ to deliver goods sold, are to be measured 
hitveen the amount of the oontraot price, and the highest 

awUoh the same goods bora in the market, between the 
ef the eootraot and the time of sttpukted delivery, theee 
^ iBdght have been aw w id at • hi^Mriate^ and be 



either £600 or £700. But» according to the more equitable 
principle of the Scotch ]aw,*that ike wMe dreMmatanoee of the 
cam are to be taken into consideration, it seems ressonabls to 
make some abatement from these extreme eetimates of profit. 
The prices of wheat may have reached the high level stated 
by the witnesses alter the 5th of May, without the pumnete 
being able to get a purohaser for so conridecable a quantity of 
grain; or, wh^ is still more probaUe, the puranen truating to 
a continued riae in the market— no uncommon error in aao- 
guine mercantile men— might have held the grain on tin it 
was too late; and, through fiiilore^ to reaKse the considerable 
profit once within thdr reach— or aome purohaaeis from them 
might have become inaolvent before their biUa were paid — an 
equal common occurrence at that period in the meicantUe 
worid. Upon the whole, therefore, the Sheriff dose not think 
that the pursoen could have reeJised more than £500 of 
nrcfit, if the bargain had been duly implemented by the de- 
nnders, and therefore that the daaaagee have been rightiy 
aaaeaaed at that amount 

Ati, J. NiiBiaTH. AU, D. FoBBia. 



10th Fdbuabt, 1861. 

BHSHIFF COURT, PAISLST. 

(Mb SHEBm Oaxfbill.) 

Hamiltok v. Badt. 
Sheriff Coort Act, 16 and 17 Yict., cap. SO-^mall Debt 
SupenrioDft—MeawDger-at-Arma— Sheriff-Officer.— /( 
U wccmpeient for a meuenffer'Ot'Wrms to execute Ae 
deliveranee <m a petUum for euepensUm and liberation 
under the statuU 16 and 17 Ftc<., cap, 80. 

Hamilton waa impriaoned at Bain*8 inatance, in Tirtue 
of a email debt decree. She preaented a petition for 
BoapeDBion and liberation, in tenna of 16 end 17 Viot, 
cap. 80. A defiyerance was granted, which ordained a 
copy of the petition to be aenred on the incaroerator. 
Thia waa done, not, however, by a aheriff-offioer, bat bj 
a meaaenger-at-anna. A preliminary objection waa taken 
to the aervice of the petition aa being irregular. The 
record baring been cloaed, and partiea heard, the follow- 
iug Interlocator waa pronounced: — 

Having heard partiea* proeuratora, and conridered the doaed 
record and whole prooesa, for the reaaona aaaigned in the aub- 
joined Note auataina the aeoond preliminary plea in law for the 
reapondent and eqtaratim: Finds that the grounds of suspen- 
rion are unfounded in £act and untenable in law: Therefoie 
repels the reasons of suspension, refuses the prayer of the 
petition, and decerns: finds the respondent entitled to ez- 



Nora.— This is an important case in several aspects. Hie 
second praliminaiy plea for the defender is, that the suspen- 
sion is bad in respect of eironeoos execution. The respondent 
is resident in Aigyllahire, and the suspender got the note of 
suspension indoned by the Sheriff-Clerk of Ai^llahire as a 
warrant for service. All this was regular and corradt enough. 
But, inatead of getting it aerved by an officer of the Sheriff 
Court of Aigyllahire, ahe employed a meaaongei at-arms from 
Glasgow to do so^ who proceeded to execute the eame in 
presence of a single witness, in the form prescribed by the 1st 
and 2d Vict, cap. 110, sec 28. It appears to the Sheriff-Sub- 
stitute that such service could only be competentiy executed by 
"the mmU officer of the lawin such Courts.'* The Sheriff- 
Substitute cannot hold that any other officer than a shsrifl^ 
officer can be held to answer to this deecription. It is eaid 
that the statute reooffmaea a meaaenger-at-arms as an officer 
competent to act on the warrant of the Sheriff Court, (aee aeo. 
25 of the above atatute,) which ii no doubt true with reference 
to ctininal procedure and meditatione ft^ wananta, aa 
therein speoiAed. But the faot that tins section spedaDy 
authorises me sse ng eisa t a ims to act in theae mattera aeema to 
ahow conduaively that they were not» in the sense of the 
statute, the Qioal offlosia of the Sheriff Court, and that they 

€•2 ^ 
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oonld only act on ipedal antliarity, whkh ii not giTW them 
Sn TCgard to the Mrrioe of (wtitunu, raipenmoiUy and sooh 
prooeediDgs. But it is stated that tbo ezeoationa c^ thia mhiio 
ini—nngtir it ■rmi haro bean loatauied aa aoffloiant in the caae 
of maU debt ■ammoDMa tbeDMlvea, and referanoe ia made to 
the caae of ffcad,jumior, 23d December, 1858, in the nootd 
of the Paudey Small Debt Coart» where a aommons eo 8er?ed 
traa auatained by the Sheriff himaeU; and decree foUowed 
thereon. Bat it does not appear that the deiinider objected 
to the eKeootion, or that the pdnt was di s c us se d . The Sheriff- 
Bnbetitate has therefore held himself bomd to give eiect to 
what appean to him to be the first interpretation of the 
statoto. Bot^ in order to aatiafy the minda of the parties, 
and prevent nnnecemary delay or trouble in the event of an 
appeal, the SheriffSnbstitato has been indnced to take np and 
duqioae of the suspension on the merits. Tliia readlves into a 
single pointy via., that the decree was bad in reapeot the parties 
were not properly in Court at all, becanae the summona was 
diaconfonn to the statutory directions as to its form, and was 
oonaequentiy a nullity. Ae defender in that writ was called 
upon to pay a certain sum of money "per passbook/ It 
could not be denied that this b the most common of all the 
fame of action known in the Small Debt Court, and that it 
has been in use from the commencement of small debt litiga- 
tion. It is said, however, that it is disconlbnn to the staio' 
tcKT direction, as contained in the 8d section of the Small 
Debt Act (I Vict, cap. 41), and relative sohedule. That sec- 
tion requires the summons to state "shortiy the orioin of the 
debt or ground of action," and in the relative sobeduto the form 
of the summons is thus given, viz., that "the ddender is ow- 
ing the oomplainer the sum of [bm insert the orisin of debt 
or ground of action, and whenever possible the date of the 
oaose of action, or last dato in the account].** Now, the sum- 
mons in this case did state "the ground of action," via., per 
pass-book. It might have been better to have stated the date 
of the last item in the paas-book, but this is not abeolutely re- 
quired by the Sd section, and a paas-book being a mutual writ» 
i personally known in all its particulars to the defender. 
Bssidss, the direction in the schedule to state tiie last date in 
the account whenever possibte, does not, perhaps, necessarily, 
aa it does in terms, apply to a passbook, which is to be pre- 
sumed to be in the debtor's own hands, but to an open account 
d which the debtor may have no copy, nor is the direction of 
the sehedule — ^though attention to it ought to be enforced as 
fiir aa practicable, in regard to a matter winch is one requiring 
oontideration and cognition — ^vis., whether it ia posaMe to 
state tile last date in the account so imperative and radical as 
to render .^mdirift null a daim, which is framed in terms of 
the stattttoiy enactment itself, aa contained in the 8d section. 
Besides, it does not even appear that it would have been pos- 
sible to have given the dato of the last famishing entered in 
the pass-book. These documents, it is well kiuiwn, are so 
loose that the dates are frequentiy omitted, or erroneously 
entered, though the debtors know that the artadea are cor- 
reotty charged. How the case may be in this instance is 
immatfirial. lor it does not affect the plea of fundamental 
aaDity in tiie proceedingB. But if, as it is thoughti there is 
no such nullity, the suspender hsa not the shadow of a case; 
for, when the case was called, she pretended no ignorance or 
doubt aa to the daim, but said it had been settled by a bill, 
which she produced, and insisted that the case should be con- 
tinued, in order that the pursuer should appear and depone. 
The pursuer was accordin^y compdied to come up from Ar^ 
gyUshire to attend the adjourned diet» when the matter was 
relerred to his oath, and he swore podtivdy that the debt sued 
lor was due, and had not been settied by the bill. TheSheriff- 
Snbstitote^ who himself tried the case, need only add that the 
leqxmdent's statement, in his minuto of defence, in so fkr as 
it relates to what passed in Courts is stiictiy ooneot 

This Interlocutor haviog been appealed, the Sheriff 
(Hacbrlane) adhered, adding the foUowing 

Non.— The only point attempted to be made at the debate 
before the Sheriff is that reUting to the execution of service 
of the petition, forming the second preliminary plea of the 
tespondent. The Sheriff has satisfied himself very much on 
the grounds referred to in the Sheriff-Substitute's Note, that 
this plea n well founded. A messenger-at-aims is not properly 
an officer of the law in the Sheriff Court at alL The officers 
qf tiie law in that Court are appointed by the Sheriff aloBe^ 
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S MBg ws a t a i ms are appointed by the Lord Lyon. 

mens under which the decree complained oC bean 
ly to proceed, as all such summonses do, in the name 
of the Sherii^ and is also expressly directed to "offioera of 
Court," and although the present petition does not contain 
these particulars, still the order for aervioe is by the Shetiff 
alone. Having regard to the consadentions thus suggested, 
and to the peculiar phraseology of section S8 of the Act 1 and 
2 Ywt., cap. 119, aa contrasted witii section 26 of the same 
Act, the Sheriff has not found much cause for bentation in 
affirming the interioeutor appealed against 
Act, W. L. HouBTov. AU, Dayed Caxfbill. 



19TR Fdbuabt, 1861. 

SHEBIFF COUBT, GLASGOW. 

(Mb Shbbut Bill.) 

Tatlob k DowHs V, Fbikcx. 

Sale « Puichaee — Error in jtc&stoafioZi&iiff — CaTeat 
Emptor. — A jeweOer lovgKt a pared of what appeartd 
to he diamondg. It wa» dueovered six weeki after ike 
purchase that ike diamonds were imOaiions on^f, and 
noHee ikereof was given to ike sdler^no Jraisd was 
impvJtable to eOker party. Held (1) (m accordance with 
ike case of Jaffe, 21st December^ I860), ikai ike 
purckaser not kaving got the artides hargatned for^ 
ike contract was void^ and was entiiled to repefifton of 
ike price; (2) ikat ike rvle caveat emptor did not appig ui 
suckacasei and (8) ikat^ as ike challenge was made as soon 
as ike falsity ofAe stomu was diseovered^ ike plea of 
toon rqteUed. 

Thb ponaers ioaght to reoorer from the defender **tlie 
earn of £24, being the price paid by them to the defb&der 
for fifty-two stones, which the defender alleged and repre- 
sented to the panmen to be diamonds, and which were 
purchased as diamonds by the parsaers from the defiander 
on or abont the 3d day of February last (1860), but 
which, on being tested and examined after the said pur- 
chase, were found not to be diamonds, bat to be glass or 
crystal, or a sabstanoe of that or of some other natnre of 
little or no yaloe." The defence was a denial of the sale 
as set forth in the snmmons, and an explanation, Tiz.>— 
That the defender had shown Mr Downs a brooch 
containing two rows of diamonds set round a centre 
stone, ahout 12 o'clock of the day of the 8d Febniaiy; 
that Mr Downs oflfered to purchase the faroooh, bat the 
defender refased to sell it as a whole, but agreed to let 
him hare the two rows of diamonds, either at £7 5a per 
caraty the defender drawing the diamonds, or for £M 
for the diamonds, and the parsners to draw them, and 
to retum the mounting and centre stone; that Mr 
Downs requested the defender to leare the brooch to 
show to his partner, and to call bade at 2 o^dook. The 
defender did call back, and oonduded a baigain with Mr 
Taylor, and reoeiTed £24 as the agreed on price of the 
diamonds, the puxsaen to draw them, and to retmn the 
mounting or centre stone, whidi they did the same day 
about 4 o^dodc jlfora vas also pleaded. Sereral weeks 
had elapsed after the sale before the parsners made any 
demand upon the defender, and they pleaded that they 
were now barred, baring seen and judged the artidei 
before they purdiaaed them. The record was dosed on the 
summooi and a nunotet and th« ; 
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amwer, allowed a proof pro ut de jitre^ including therein 
a proof of when Uiey first diacovered that the alleged 
diamonda were falae, and the defender was allowed a 
eo^junet probation. Proof having been led l^ both 
parties, the following Interlocator was pronounced: — 

HafXQff heard parties' pneoraton^ sad resumed oonsidera- 
tfoB of ttie proof, and whole ptooess, Finds, firsts that the 
peisaen have fkiled to prove that the ^tv-two stanes, which 
tbey booght firom the defoader, aad whicL were, at Uie date 
of uie pnrohaae, set in a gold brooch, were not» as represented 
bj the defender, diamonds: Finds, second,* and teparaUm, that 
tie defender made no wilful misrepresentation regarding the 
itones, Bs he belieled, and had good reason for believing, that 
they were diamonds; that the poisners were aocostomed to 
desl in diamonds; that persons so accustomed are in the habit 
of judging of them by the eye alooe, without applying any 
eUwr teet; that the ponuers had ample opportunity, both 
before and immediately after the purchase, of satisfying them- 
selves ss to whether they were genuine or suurious; that, 
BSTwtheless, a period of seven weeks elspsed before they 
dttOenged tiiem, during which time they had set a number 
of the stones in rings; and that in these circumstances the 
Bud porsuera, whose eyes were their merchant^ are barred, 
ftnmaU exeeptiont, firam challenging the lale or daiminff 
repetition of the price, even although the stones in the broo<£ 
vera not diamonds: Therefore, and under reference to the 
sanexed note, sustains the defences, and assoilaies the defen- 
der from the conclusions of the action, finds the pursuers 
liiUe in expenses. 

Nor. — ^This n a peculiar case, and the more so^ that no 
iBipidon attaches to either party of having acted otherwise 
tbsa with perfect bonajidei. If the diamonds were changed 
sfter paasing into the pursuers' hands, there can be no doubt 
Ibat tins waa done without the pursuers' knowledge. It on 
4he other hand, they were not real diamonds that were sold to 
the porsueis, there is little doubt that the defender had 
as knowledge of the &ot. The brooch passed through the 
ksads of various persons of skill in diamonds before the stones 
vera extracted firom it by the pursuers, aad without one ex- 
ooption, these perncos were all satisfied that they were dia- 
aoods. Two of them go farther, vis., the witnesses John 
Bsmett and Andrew Kutberfurd, and depone to their belief 
Ihst the flfty-two stones exhibited by the piusuers as the stones 
they drew from the brooch, aad which were unquestionably 
tim, are not the stones which were in it. It is also plain 
Ibat the ponocis did not keep the stones they bouffht so 
osrefuUy locked up that it was impossible for one of their 
vorknen or other person to change them. Ihe main lact^ 
IbHebre, on which the pursuers' case depends, namely, that 
lIssB or omtal was sold to them instead of diamonds, b not 
proved. 'The weight of the spurious stones, 2| caraiB, which 
letos to be about half a carat less than the defender ex- 
pected them to weiffh as diamonds, did not excite the pur- 
Men* suspicion, and aUhoogh it is in evidence that real 
Aiaaiu^m wcigh hcavier thim false ones, it has not been 
proved how much more real diamonds of the sixe of the 
itniea in question, and cut in the same way, would weigh 
tbsa 2| carats. But, in the next plaoe, the other ground 
on which ^e defender has been assoilzied, is at least as 
itraog. Every method which the pursuers might choose to 
adopt for testinff the diamonds, was open to them both 
befiae and immediately after the purchase. In point of fact, 
titty were carefully examined, extracted firam the brooch, 
vadied, dried, and weighed by the pursuers on the day of 
lbs purchase, which was the 8d February last» yet it was not 
tinthe 28d or 24th March thereafter that any obiection was 
*i%Mitini to the defender, or call made, to cancel the same. 
Ote that latter date the pursuers did what they mig:ht have 
done at the first, test the stones with an emery stick; but 
tbis siorti, if the latter was the proper test, showed a want of 
dne diligence on the part of the pursuers, and was such as 
to make it mnoh more difficult for the defender to M back 
irith soooess en the party from whom he had acquired the 
If it ia usual, as it seems to be, among dealers in 
to judge of them by the eye, then this afiords 



ramption that the porsosn, who are by no 
in skill, booght dismonds. If, on the other hand, 
Ubusosl to apply the test of emery, or any other test, then 
vbydUaottbepoiBQendoeo before they gave them out to 



be set in rings, sold them to oostomen, and left the defender 
for seven wmIcs to believe that everything was right! Pro- 
fessor Bell, and all the institutional writers, state the law to 
be, that if the artide has been seen, the rule i» eavtai emptor; 
the eye of the buyer is his merchant, and he is held to have 
been satisfied, if he has not retained a special warranty. This 
rule has been made still more strinflent by the Mercantile 
Law Amendment Act, by which ue law of Scotland is 
aiwimilated to that of England in the matter of sale, it being 
provided by the 5th section that if at the time of the sale the 
seller is without knowledge that the goods are defective^ he is 
not to be held as warranting their qmdity or sufiBdency; bnt 
they are, on the contrary, in the aboencs of express warranty, 
to be with all fooUs at the risk of the purchaser, llien 
sgain, the rule is equally fixed, that wherever a sale is open 
to challenge on the ground of foult in the article pnrbhased. 
the challenge most be made timeondy, and within the psriod 
that the fault with proper diUgence might have been dis- 
covered. In the case of Smart, June 23, 1862, a challsnge 
of oatmeal, which was proved to be unmarketable within five 
weeksofthesale, was held too kte. The Lord JosticeCSerk 
said:-— "In all cases between buyer aad seller, it is most im- 
portant to keep in view the o b ligation on the purchaser to 
examine his goods without debiy, in order to p i es e rve his 
right of retorninff them. The pursuer here neglected thia 
obligation. He had fbll opportunity for inspectmg^ but did 
not do it." 

Thia Interlocator waa appealed. The following judg- 
ment waa snbaeqnently pronounced :«- 

Having heard parties' procurators under the pursuers* ap* 
peal upon the Interlocutor appealed from, and made avixaa* 
dum and conridered the proof and whole procesi^ in respect* 
since the debate under tiie appeal before the Sheriff, a deci- 
sion has been pronounced by the Court of Session, J§f€ 
Brotken v. John JUtchie, 2l8t December, 18(10, reported in 
the Jktily Mail newspaper of 24th December. Before answer, 
appoints the case again to be enrolled in the Sheriffs appeal roUy 
in order that parties may be shortly heard upon the case^ in 
so fitf as afiecbMl by that deosicn, wad in reference to the view 
contained in the following 

Norn. — The decision in the case above referred to appease 
— ^if the newspaper report contained in the Dailp Mail, which 
is now put into procsss, be correct—to establish the principle 
that there is a distinotion to be drevm between a case where 
an article soM does not come up to sample^ or is of inferior 
quality to what was stipulated for, and a case where the 
article sold turns oni aU to he the artieU purekaoed at eUL 
In the former case^ the maxim of eaveut emptor in general 
applies, and its application to such cases has been rendered still 
more stringent by the late Mercantile Law Amendment Act, 
section B, which enacts that the buyer should be pesomed to 
have taken the goods iantum et taU as they stano, aad to be 
satiefied with them, unless there has been an express warranty 
that the goods were of a superior quality to what they turned 
out to be. But the decision above referred to, unanimously 
pronounced by the Second Division of the Court, appears to 
establish the principle that this rule does not apply to a case 
where the article sold is entirely diflferent from that which was 
understood to have been purchased and paid for as genuine. 
It establishes the principle that in such a case there is an error 
in wbetantiaUbut, which vitiates the whole contract, and en- 
titles the purchaser either to repetition of the price paid, or to 
damages for breach of contract. Of course in such a esse the 
plea of mora remains to be considered; but in judging of it a 
reasonable rule must be applied, and that is, that the pur* 
chaser must incur no undue delay in discovering and intimat- 
ing to the seller the mistake. In the present ease, six weeks 
elapsed between the sale aad the intimation that the diamonda 
were false; aad a deky of that length in regard to a perishable 
article, such as meat, fish, firuit, or mesi, or even a more 
durable article, but liikble to great fiuctuation in price, sneh as 
grain, would probably be fatal to a daim for repetition of the 
price. But precious stones, such as were here sold, are liaUe 
to no injury by keening; and it appean firam the evidence in 
the case, not only that tfasse stonea sold as diamonda rsan v 
were counterfeits, but that they were oounterfeits so exoeed- 
ingly well done as even to pass muster to ordinary eyes, and 
even to skilled and profesrionsi onss to be exceedingly difficult 
ofdeteotion. The Sheriff holda it deariy proved in point of 



ss 



SHERIFF G0T7BT BEP0BT8. 



ftwfti lil^ T1m» the ^kenm in qncatioii wwa raJly mUI to tha 
pamMn, and thai thevt has been no nibslitoticii of othan for 
them; and 2d, That thej were ooimterfeiti^ and not real 
diamonds; and Sd, That both the leUer and pnrahaav ware in 
htttaJUU and had been deoeived, the one hating boa|^ and 
the otiMT loUl them as genuine atonei. 

Parties* procnnim were aoooHinglj heeid again, 
when the fhrther Interlocntor was pronounced: — 

Hating veeamed eooeidecation of thie oaee^ and again heard 
parties' proeaiatoiB thereon, and on the import of the decision 
of the Sapieme Coort in the oaae referred to in the last Inters 
loontor, and adtised the doeed record, proof addnoed, and 
whole process, Finds it proved that the stones in qneetion, 
ponfaassd by the parsoersy and which at the date of the par* 
ehaee were set in a brooch, were sold by the defender as real 
diamonds^ and were paid for by the pmso era aa snob: Finds 
that the stones so sold were not diamonds at all, but false 
imitations of diamonds, sioeediagiy well done; althoogh there 
is no proof or ground to soppose that the defender knew this: 
Finds that there is not snflkient proof to show that the stonee 
which were sold to the parsaers, after peesing into their hands, 
were changed, and finds it safUdentiy estsWishsd that there 
hae been no sobstitntion of other stones for them: Finds that 
it has been decided by the Second Division of the Coort in the 
case of /qfe Mrotken v. MitehU, 21st December, 1860, that 
where a porohaaer dose not get, oTen in part, the article or 
eonunodity baigained for, the oontract is void, and the por- 
ehaser is entitbd to repetition of the price, or damages for 
breach of bargain: Finds that, in such a case as the preee n t, 
the nde eoseert emptor does not apply: Finds, in ngua to the 
pleaofsiora pleaded by the defender, that seven wMks elapeed 
nom the date of the sale and that of the challenge of the 
stones: Finda^ in point of law, that it is time enoogh to object 
to and challenge tiie article so soon as the defeot is discovered, 
and that, in this partiedar case— seeing the imitation of the 
diamonds was so perfbet, and discovery of the falsity of the 
stonee so difficnlt— it was not to be expected the discovery 
ooold be immediate, and the challenge was made as soon as 
Jis covero d , without any nndoe deky: Finds, therefore, that 
the pleaof eioni is inapplicable^ and repels the same aoconUngly: 
Finds, In point of law, that there being here an error or frMd, 
t» mAtU nti aUhm, perpetrated by some anterior possessor of 
the diamonds, thoogh no fraod is impataUe to ettber of the 

r ties to the action, the oontiact is nnU and void, and mnst 
followed by » rettUmiion tn mUgrum to the porsaers: 
Ihersfore alters the Interioeator appealed against, sustains 
the appeal, and decerns against the defender in terms of the 
oondnsions of the libel: Finds the pnisoen entitled to expenses. 
Non.~lliere is here a great diMrepancr of evidence as to 
whether the stones, with which the brooch in qoestion was set 
when sold to the parsoen, are the same as those with whidi 
it was set when it was in the hands of the Caledonian Pawn- 
broking Office in Edinbnigh, and the evidence is certainly 
strong that, when in Edinbor;^ the setting was In diamonds, 
and not in imitation stones. Sat, supposing that to be true, 
it does not touch the present case, wmch is, whether, as be- 
tween the pursuers and the defender, the brooch was sold and 
paid for as set in diamonds, when, in pobt of foct^ they were 
mere imitations. Hie previous history of the broodi and 
and stones, or the hands in which the fraud was perpetrated, 
is beside this case^ thoogh it may be a relevant matter in any 
action of relief which may be brought by the defimder against 
the party from whom he purchaaed the stones, and who may 
have been as much deoeiTed as the punuers were in making 
the purchase. 

AcU G. Y. SrsAira. AU. B. Sotolub. 



2l8T FmuAiiTf 1861. 

SHBEIFF SMALL DKBT COtJBT, GLASGOW. 

(BfB Sbbot Bill.) 

Jottif Goats, M.D., v, John Steyxv, Begistrar of 
Clyde District. 
Hegistntioii of Births, Deaths, and Msiriages, Acts 17 
«iid 18 Tiot, cap. 80, 28 and 24 Vict., cap. 85— Medi- 



cal Certificate Fee.— TV mmben of the nudtod 
profudon are not entiUed to any fee from the Regutrar 
forfUimg np and transmittmg to htm a eertijicate of the 
death of a patient m the form pointed out in theae Actt, 

Trk porsaflr sued the defender for m fee of 2s 6d for 
filUng up the fbrm of a certificate of the death of a 
patient. Tlie defence was, thai imder the Begistimtiott 
Acto no fee was exigible. Parties' agents were heard by 
the Sheriff, who has pronoonced this jwSgmeni:-^ 

Although the sum sued fbr in this aotbn iaonly halfa-crown, 
it raises a question of genersl importance^ involving, as a 
whole, large pecuniary interests. This qoestion ii, wheSer the 
medical professiott are entitled, under tne recent Begistraticn 
Acts, to cbaqi^e a fee against tiie registrar fbr the oertifieates 
they are reqidred to furnish of the rntii, and cause of death, 
of thoee of their patients whoee illness ends fatally. * By the 
41st section of the Act 17Ui and 18th Victoria, cap. 80, it is 
provided that — "The medical person who shall have been in 
attendance during the last illness, and until the death of any 
person, shall, within fourteen days of the death of sudi person, 
and under a penalty not exceeding 408 in case of fiulure, 
transmit to the registrar a oertificato of such, in the fbrm of 
tiie schedule G hereunto annexed." By the btter Act, 2Sd 
and 84th Victoria^ cap. 85, sec. 14, a change has been made 
in the above enactment as follows: — "Ihe medical certifSoato 
teferred to in the 41st section of the first redted Act shaU be 
transmitted by the medical person to the registrar within 
days after the death of the person to whom it relates, 
of within fburteen daya thereafter: Provided that in 
case such oertificato shaU not be so transmitted, the registrar 
shafl transmit to such medical person a fbrm of the certifioato 
preacribed by the said Act, and by a written or printed requi- 
sition, under his hand, shsJl require such medical person forth- 
with to return to the registrar such certificate, duly fiHed np^ 
in terms of the said Act; and such certificate so filfed op shall 
be so returned within tluee days after the reoeipt thereof by 
such medical pereon." In the pres ent csee^ a blank ibtm was 
sent by the defbnder to the pursuer, who filled it up in the 
manner prescribed, and now sues for a fbe of 2s 6d for faia 
trouble. Iliere is much equity in the pursnei's contention 
that he should not be held bound to give his time and labour 
for nothing. But then are two difficulties in the way of hia 
succeeding in this action. Hie first is, whetiier the Aoto in 
question have not impoeed the dutr upon him Mmmwumpmb- 
ReuMy which he is to disoharge without rsmuneration; and the 
second is, whether, though be wero entitled to a fee, the de- 
fender, qua registrar, is uable in payment of it It is plidn 
that, under the first Aet^ the *'medical person** incvred a 
penalty of 40s if he fiuled to transmit the certificate. It may, 
perhaps, admit of doubt whether this penalty is still exigible 
under the altered enactment of the last statute, but nnder 
neither Act is any provision made for remuneration. If is 
could be held that no penalty is now ineorred by fsilnra to 
forward the oertifioate^ the grievance complained of n^ght 
thus be ^t rid of. But that question does not arise here, fbr 
the oertificato wot sent in compUance with the defbnder^ 
requisition. Tbero is nothing in the Kepstration Aoto theoa- 
selves to show definitely whether the Legislatoro intended 
that the "medical person" should or shouUl not be remune- 
rated, except that the Act contains no provision or maohtneinr 
for giving remuneration. It makes notUng in the pareuei^ 
favour that under the Medical Act of 1868 (Slst and 3Sd 
Vict., cap. 90, sec 81), he is entiUed '< to denumd and recover 
hi any court of law, with fbll coets of suit^ reaepnable chargea 
fbr professional aid, advice, and viats, and the coat of any 
medicines or other medical or surgical appliancea rendered or 
supplied by him to his patients," for the p r es en t daun does not 
foil under any of theee heads, not being for piciffBioiial aid» 
but fbr infbrmation supplied, not to the patient or his repre- 
sentatives, but to a public offidsl. Whero a thing ia reqoired 
to be done under a penalty with a view to a national or geasnl 
benefit^ and no recompense provided fbr doing it, the pva> 
sumption rather seems to be uiat it is to be done gratoitooaly, 
Shnuar queetions, though not prsdsely anak^us^ hnve oo- 
ourred under other Acts. Ilins^ by the Lands Valoalion 
Act (I7tii and 18th Vict., cap. 91), tiie Gleik d Supply, 
or Town Gerk, is directed, taongh act under a penary. 
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to ftnnih ft oopy of portioiw of tiw y«iu»tion BoU to the 
darki of pwociuftl boftrdB, ud nothing beiiig nid m to 
vbaibar tins is to be dona gmtnitoiuly or not^ the question of 
the daxk'i zight to denuuul a fee haa been tried in diffeMnt 
Qonntiei^ and conflicting dactnoni, it is beliered, have been 
rivML Bat there is this di£Eennoe, that the lecipient of the 
Vahiatioa BoU gets it for his own use and benefit; whereas 
tha ngistrar denves no penonal adyantage from the mecfical 
oartificate. Again, under the Smoke Nuisanoe Abatement 
Aet(2(Hh and 21st Vict., cap. 73), it is provided that the oon- 
couiss of the Lord Advocate must be obtained to all com- 
Dhints; and although there is no provision for remunorating 
AM Lordship for granting his concurrence, it has been held 
tha he is entitled to a fee. But then the sUtute enacts that 
tha whole expanses d the procedure ace to be borne either by 
the complainer, if unsuccessful, or by the party complained 
•flunst^ if ooavioted; and thus there is no difficulty in pro- 
nding for the fee given to the Lord Advocate as a part of the 




If 



I payment ^ 

GbqiDw, and there are about 12,500 deaths annually, 
•fsfy death was medically reported, and a foe charged, the sum 
totid would greatW exceed the whole allowance now made to the 
tBB r^gistrara. It is true, that by the last Registration Act, 
Am r^gisttar is allowed to include in his half-yearly accounts 
"tbe expense attending the postage or carriage of all letters 
or packets, and all other necessary disbursementi relating ex- 
alnsively to the exeouUou of his office," and for all such ex- 
pmses he is to be repaid out of the assessment authorised 
t» be levied by the first Begistration Act. But the sum now 
nsd for would not^ if paid by the defender, be recoverable 
uder the above enactment. It would not be a "disbuise- 
antreUling to the execution of his office," but a payment 
to a third party for something done in the execution of that 
ptfty'soffice. As the Acts at present stand, therafoce^ then 
iitto valid olnim against the registrar by the "medical person." 
If be is still bound under a penalty to give a certificate of the 
death and cnuse of death, it may perhape be worthy of con- 
fldaiationy whether a foir fee for doing so is not chargeable 
Ma part of the death-bed expenses against the estate of the 
dsoeased patient Such fise would at all events be exigible, if 
Intim a tion were made beforehand by the medical attendant 
tibat^ where death occurred, it would be charged as a portion 
of Us aoooimt^ or if a general notice to the same effect was 
givB by the medical practitionexs in any town or district. 



280 FiBBUABT, 1861. 

BHBfilFF SMALL DEBT COURT, PBBTH. 
(Me SHum Babclat.) 

Mway^ParliAOientuy tniii.-~arciifNstoficef»i which 
a RaUway Company found not bound to run a ParUo' 
mentary tram over part of their railway, 

Mb PnxB MnxsB of Abernethy, brought an action 
in the Small Debt Court against the Edinborgh, Perth, 
ind Dundee Railway Company for the aum of *' twopence 
teling, being the amount of overcharge illegally exacted 
•Bd pi^ (onder protest) by the complainer to the defen- 
te, on the 2d of September last, for a third clasB railway 
ticket per the defenden* morning parliamentary train of 
that day, and which overcharge ia still illegally insisted 
<m and demanded by the company from the puraaer and 
the poblic travelling from Perth to Abernethy by the 
•ttd oompany'k parliamentary trains." The ease was 
lieud by Mr Sheriff Barclay, whose first Interlocutor 
ins as follows:— 

1. The Sheriff-Sabstitote is indinod to the oinnion that there 
vdsts under the Statute 7 and 8 Vict. c. 85, sec. 6, an obUgsr 
tioa on the Edinburgh, Perth, and Dundee Bailway to run a 
r or dieap traan daily to and firom Edinburgh and 



at least to and from the Hilton junction, being the termimi of 
their proper line of rail, and to charge no more than a penny 
a mile for that distance. Of coarse, this implies that passen- 
gers shall have convenience to leave at the Hilton junotion, 
and then find their way to Perth either by Central trains, or 
in any oUier way they best may. It Is impossible to apply 
the Act 7 and 8 Vict. c. 85, sec. 6, without this result. But 
whether the railway company is bound to extend their parlia- 
mentary train to the terminus at Perth, in which they have a 
joint property or interest, may be somewhat doubtful, although 
their incorporated name, and the foot of their only northern 
terminus being at Perth, go very far to fix on them that obli- 
gation. 2. Bat, in point of fisct, they do advertise parliamen- 
tary trains to and from Perth. The Sheriff-Substitute is 
therefore inclined to the opinion, that» under the Act of 
Parliament^ thev cannot by any arrangement with the Central 
Company, as the sole proprietors of the small intervening 
space, <&ttge 2d per mile as toll payable by them to the 
Central Company tor the use of that line, even though in this 
way they make no charge, or receive any benefit for that 

r». 8. No aixangement between companies should deprive 
pnUio of their statutory right to travel in a pa r liamentary 
train firam where it is advertised to Isave^ to where it is adver- 
tised to arrive^ at the cheap rate authorised by publio law. 
If it be lawftil for the defenders to chaq[;e the twopence the 
nule for the two miles of intervening spaoe, it would be equally 
so to charge the highest rate of toll the Central could, under 
their Act, charge other companies, provided that it did not 
exceed the maximum of their own statute^ There appcnis no 
principle for holding that the defenders advertised pariiaman- 
tary trains firom Edinburgh to Perth, only to commence, on 
the one hand, and oeaee, on the other, to be parliamentaKy 
whenever they pass on and beyond the proper limits of their 
own line. The train should m pariiamentary the whole ad- 
vertised road, elM fidth is not kept with the poblia If such 
private agreements between parties weretooveimle the publio 
Isw, then there could be no parliamentaiy trains between 
Perth and Edinburgh or Ghiagow, because the Central pariia- 
mentary trains, in rsaohing either of these plaoesj, most pasa 
over a portion of the Edinborgh and Ghiagow rails. So^ not- 
withata^iding the Central advertising pariiamentary traiaa to 
these towns, they might, on the same principle aa maintained 
by the defuders^ plead that they fulfilled their contract and 
save implement to the statute by charging a penny a mils to 
Gieenhill or Pdlmont Junction, and than adding another 
penny or more for tollage b^jrond, whilst conveyed on another 
une. Hm same rule would extend throughout the kingdon^ 
so that there could never exist any through pariiamsntary 
traiaa witiiout the ooiMent of all intervening lines. 4. There 
is also the peculiarity, that the additional twopenoe is not 
charaed on passengers to and from Perth and the Bridge 
of Earn. To this fisvonred spot the parliamsntaiy tnm 
maintains its integrity unbroken. But in this there is 
a violation of the sevwal statutes providing against preftr- 
enoes, especially the 8 and 9 Vict. c. 38, sec. 83. fiefennoe 
may be made to the English oases, S5th February, 1858; 
JtsfMooM v. EatUm Oowntim Ramwag Oomponf, 37 Lorn 
Journal C.P. 137; HarriM v. CodcermouiK and Wortkington 
RaUwau Chmpany, Lam Time^ imports, voL 30, 27S, and Lam 
/oMnuJC.P. 162, 13th January, 1857; Barret r. Groat Nor- 
tkren Bailway Ompamy, 26 Lam Journal C.P. 83 1 C.&N.S. 
428, 28th November, 1856; Oaterham BaUmay Ooatpamjf v. 
The London and BrighUm Bailway Chmpany, 26 Law Journal 
N.8.C.P. 161 1 C.B. N.S. 410, where it was held tiiat covered 
platforms if granted to one station must be ao for all others. 
5. For two yesrs after defimdeA* railway was first opened^ 
there was no such addition chaiged to the pariiamentary rates 
--7d only was charged between Perth and Abemethv. But 
^k has nowbeen increased to Od, whilst the charge beti 



Perth and Bridge of Earn is 4d, and thence to Abernethy 
8d, making the former rate of 7d for the whole distance. 
6. The case comes before the Court not as between the com- 
panies. It is one of pure oontract between one oompany 
and one of the public. The pursuer purchased a ticket to 
be carried from Perth to Abernethy by a parliamentary 
train; and the question ii, can he be charged a higher rate 
than is sanctioned by statute for the whole length of the 
journey by a parliamentaiy train, because of a private agree- 
ment between two oompanies to which he and the publio were 
no parties, and of which no notice was made in the advartiaa* 
meat or in the tickets, as ioggestsd hi the opinion oC thi 
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eminflnt ooodmI, Mssrb Tomer k Peacock, founded on by the 
dafeodflnf From the papers laid before the Sheriff-Sobetitate, 
it doee not appear that the qoestion as between the public and 
the defenders* company has ever been under the consideration 
of the Commissioners of Railways, but that the Commissioners 
fOkfB their opinion merely in reference to the exemption from 
ihe tax on parliamentary tnuns. 7. The Sheriff-Substitute 
has now to request the Clerk of Court to forward these notes 
to the Commissioners, with any papers the parties desire to 
accompany them, but without any aigumentative papcar, unless 
the Commissioners call for such. The Sheriff-Substitute re- 
quests the opinion of the Commissioners on the important 
question as now arising between the defenders' company and 
one of the public, who insists that he is entitled to be carried 
by an advertised parliamentary train at the parliamentary rate 
between Perth and Abemethy, in the same way as they, in 
point of fact, carry to Bridge of Earn by the same train. 

The Railway Commifldoneni wrote in reply-— 

It aiipears that Mr Miller contends that he was entitled to 
be conveyed by the Edinbuigh, Perth, and Dundee RaHway 
Company at the rate of one penny per mile, not only over the 
Company's line between Abemethy and Hilton junction, but 
abo over the portion of the line of the Scottish Central Bail- 
way Company between Hilton junction and the Perth station 
of the Edinburgh, Perth, and Dundee Railway Company, and 
that such right is denied by the latter company as regards the 
portion of the Scottish Central Railway. The Sheriff-Substi- 
tute states that the case comes before the Court not as between 
the companies. It is one of pore contract between one com- 
pany and one of the public The pursuer purchased a ticket 
to be carried ftcm Perth to Abernethy by a parliamentary 
tndn; and the question is, can be be charged a higher rate 
than is sanctioned by the statute for the whole lengtii of the 
journey by a parliamentary train because of a private agree- 
ment between two companies to which he and the public were 
no parties, ud of which no notice was made in the advertise- 
ment or in the tickets. The Sheriff-Substitute finally re- 
qnssts the opinion of this Board on the important question 
as now arising between the defenders' company and one of 
the public^ who insists that he is entitied to be carried by the 
defenders by an advertised parliamentary train nt the par- 
liameotary rate between Perth and Abemethy, in the same 
manner as they in fiust cany to Bridge of Earn by the same 
tnin. In reply, I have to state that my Lords cannot under- 
take to give an opinion on any point of law, and more than 
one such point appears to be at issue between the parties in 
this case, whidh is in ooune of acyudication before a legal tri- 
bunaL At the same timei, I am to add, that though the case 
appears to be considered one of contract between Mr Miller 
and the Edinburgh, Perth, and Dundee Railway Company, 
involving the terms of an advertisement and of a ticket, the 
particular terms of the advertisement and the ticket are not 
stated, and that it is not shown how the terms of the adver- 
tisement are connected with the contract A part of the 
observations in the notes of the Sheriff-Substitute appear to 
tefer to the general question, whether the Edinburgh, Perth, 
and Dundee Railway Company are under an obligation to carry 
third class passengers at pariiunentary faxes over the Scottish 
Central RaUway between Hilton junction (at which place there 
is no station) and their Perth station. Upon this point I am 
to refer to the letter of Captain Simmons, of 7th December, 
1860, which is amongst the papers transmitted to this office 
and returned herewith, and to state that my Lords have since 
seen no reason to change thtf view there stated, that the third 
^1— pMsengers by the approved trains of ihe Edinburgh, 
Perth, andbundee Railway Company should be conveyed 
over the portion of the Scottish Central Railway firam the 
Hilton junction to the station at Perth upon the same terms 
as third class passengers by other trains. It will be seen by 
the paper No. 5, indorsed ''State of parliamentary trains, Ist 
March, 1859" (amongst those returned herewith), that this 
Board, on approving parliamentary trains on the lEdinbuigh, 
Perth, and Dundee Railway, under the Act 7 and 8 Vict., 
c. 86, does not require the company to indode Perth in the 
time taUa or in the table of fares of the parliamentary trains. 

At this stage a motion was made by the agent for the 
company that the case be transferred to the ordinary roll, 
to which Mr Sheriff Barclay md^ 



With reference to the motion to remit this case of t 
to the ordinary action roll, the Substitute cannot comply. It 
would be asking too much to compel this "village Hampden" 
to vindicate the rights of the public at his own hand against a 
powerful railway company. Hie caee can be as folly and 
ripely heard and advised in the small debt roll as in any other 
department of the Court. There can be no appeal to a higher 
Court, and if need be, an arrangement can be made to hear 
the case before the Sheriff and the Substitute, as is not un- 
frequently done in this Court Meantime, the Sheriff-Sob- 
stitute desires information on the following points:— 1st, Was 
there a time when the penny-a-mile charge was the rate in the 
defenders' line from Perth to Abemethy; and if so, when and 
why was the rule abandonedt 2d, Are there no agreements 
and Acts of Pariiaments affecting the question subsequent to 
these already put in? 8d, If no increased toUage was paid 
the Central, what would be the exact mileage chargeable on 
the defenders' parliamentary tnun to Abemethy; and, at 
present, how much of the charge la received by the defenders 
and how much by ths Central, and on what is duty paid to 
Exchequer by either? 4th, Does the Central carry passengers I 

to Edinburgh and Glasgow by the parliamentary train at the I 

penny rate, and under what Act of Parliament or deed of 
arrangement with the Edinburgh and Glasgow is this done 
over its line, and beyond that of the Central? 5th, How do 
the defenders read the conduding passage in the Commiaaon- 
ers' opinion of 7th December, 1850, "other tnuns?" What ia 
the diarge by trains, other than parliamentary, for third class 
passengers between Perth and Abemethy, and the opposite? 
llie case appears to affect the Central more than the defenders* 
company; and unfortunately the former are not and cannot be 
made parties to the present contest. 

The additional information mentioned was supplied to 
the Sheriff, and his Lordship obserred on the Bailway 
Commissioners^ paper as follows: — * 

The Sheriff-Substitute did not intend to ask, and did not 
ask any opinion from the Honourable Commissioners on Raal- 
wavs on the legcd question raised in this case. But aa tiiey 
had already given an opinion on the same question as between 
the two riulway companies, with the view of adjusting the 
claim of the Exchequer for the passenger tax, he thought it 
courteous to submit to them the present case, which so essen- 
tially toadied the principles they had there adopted. He is 
free to confess that he was hopeful that^ when the eflfect on 
the public of their former opinion, under this new aspect of 
the question, had been shown to them, they might see it their 
duty to the public to recommend some better arrangement 
between the two companies, which might secure the poblio 
rights, and prevent the like questions occurring in future. On 
the question of law the Sheriff-Substitute entertains no donbt, 
He a not called on to decide whether the defenders are bound 
to run a parliamentary train beyond the Hilton junction, to 
and from Perth, or whether they are bound to erect a station 
at that junction, that parliamentary passengers may leave 
there^ or have the option of being carried farther as ordinair 
passengers at the incr e a sed rates. The eminent En^iA 
counsel whose opinion has been produced appears rather ad* 
verse to the defenders on thcae points. Ndtner is the ques- 
tion of liability to, or exemption from, the passenger tax nera 
nused, and this appears solely to have been the subject whidh 
formerly was before the ConunissionerB. The simple question 
here is, whether the pursuer, on the day libelled, was entitled, 
under the statute, to be carried between Abemethy and Perth 
on a parliamentary train at the parliamentary rate; and if 
charged more, whether he is now entitied to repetition as an 
oveidiarge? The Sheriff-Substitute is of opinion that the pui^ 
suer ought to prevail, and that his daim is good. Ttte de- 
fenders hold themselves out to the public as tiie Edinbarj^ 
Perth, and Dundee Bailway Company, thereby deariy indi- 
cating that they afibrd raUway conveyance between these 
named towns. At the time libdled, the defendeis issued 
rarinted notices, wherein they advertised trains to and from 
Edinburgh and Perth, induding Abemethy and intermecBata 
stations. The defenders especially advertised a railway trsin 
between all these places, without any notice that such tnin 
was only to be held parliamentary for a certain distance, and I 
beyond that to be metamorphosed into an ordinary or unprivi* | 
leged train. No Hilton junction station was ever advertised 
as Authorised by the Qommissionen. The pursuer bov^ 
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ani ^tid fat m tii^ek to be oonveyad by » parliunanteiy train 
betiraai Abemethy and Perth. It was marked parliamentary 
tnis, or fourth dan, which ia the eqaiyalent. Ko intimation 
«a> given, by notices or on the ticketa, that tiie paiUamentary 
piifil^ extended only to the Hilton jonction. It will be 
■en that the English ooasael adviaed this as necessary to the 
dafaoden* safety in a questian with the pnblic. The porsoer 
«a> ohsrged twopence m excess of the parliamentaiy rate for 
lbs distance. The contract between the punoer and the oom- 
psay was thns Tiolated by the defenders. What strengthens 
the pmaoer's caae is the foUowing facts: — Ist, The defenders 
have no station at Hilton, and Sieve they neither issoe nor 
noeive tickets; bat they have a station at Pwth, where they 
iMie and receive tickets for all onUnary and parliamentary 
tcKHB. 2d, For two years after the openmg of the defenders' 
Eae, parliamentary trains were charged parliamentary rates 
from Perth to Edinburgh, Abemetiiy indnded. This, from 
thB papers nrodnced, was done under sanction of the Commis- 
■aaeis, and on the advioe of the law oiBosn of the Crown, 
ipparenUy proceeding on the defenders' obligation to do so 
under the statute: there has been no change of the law or the 
iset since then which entitled the dsfenders to increase the 
■tstotory ratee. Laetiy, The defenders stall continue to carry 
psBSDgers by parliamentary traina to and from Bridge of Earn 
md Perth at the legal rate, but they deny the privilege to all 
otbar stations, thereby giving an undoe and iUejeal preference 
t» one section of the public over another. Q\aiak are the de- 
cided views of the Sheriff-Substitute. But^ as he promised, 
wfaon the defenders at the outset insisted th»t the case should 
be sant to the ordinary action roll, that, should his opinion be 
•dvsne to them, he would allow them to have the opinion of 
tbs Sheriff, he will not order judgment to be entered up in the 
ponoer's favour, that the defenders may have the opportunity 
of being heard before the Sheriff (if they desire that) at his 



restricted by agreement. The Sheriff does not think that the 
Act 7 and 8 Vict, c. 85, imposee such an oUigatica on the 
defenders; he holds that the sUtntory obligation to convey 
passengers by parliamentary trains is limited to the extent of 
the defenders' own line, and that therefore the defenders oom« 
plied with the provisions of the Act when they conveyed the 
along their own line between Abemethy and Hilton 



*The caie was then debated beforo Mr Sheriff Gordon, 
and the fbUowiDg is his deUyeranoe :— 

The pursuer in this case is an inhabitant of Abemethy, who 

net the Edinburgh, Perth, and Dundee Bailway Company 

fiv twopence^ being tiie amount of an aiUqged illegal overohaige 

"fer a third fljaflstidtetfor the defenders' morning parliaTnentary 

tnia, which waa insisted on and demanded by the company 

from the pursuer and the pnblic travelling from Perth to 

Abemethy by the company's parliamentary train." Although 

fhesom in dispute is snudl, the case is one of importance to 

penoDS tmvelUng by the defenders' railway between Aber- 

seihy and Perth, in so &r as the dedsion may be held to 

i^gnkte the amount of fSure whidi is legally chaigeaUe by the 

dafendecs for conveyance of passengers between these two 

pbcee. The actual distance between Abemethy and Perth by 

nilway has been assumed in this discussion to be seven miles, 

far winch, if the whole distance had been along the defenders' 

fine of railway, they could only have charged 7d, in terms of 

Metion 6 of the 7 and 8 Vict, a 85, which, proceeding upon 

tbe preamble that it is expedient to secure to the poorer dass 

of tiaveDers, the means of travelling by railway at moderate 

fttm, enacts that railway companies shall run one train at the 

latk along their railway "from one end to the other of each 

trank bnmdi or junction line belonging to or leased by them," 

ior the oonveyanoe of third dass passengers from eadi station 

on esdi line, and that the fere or charge for eadi third dass 

PMMnger by such train shall not exceed one penny for eadi 

Bflle tiavdled — ^the hours of departure of the train to be fixed 

^ the directcsa, subject to the approval of tiie Board of IVade. 

The distance between Abemethy and Perth along the line be- 

kngbg to the defenders is five miles only, the remaining two 

bOm of the seven are along the Scottish Central Bv the 

Scottish Central Company's Acts, they are entitled to charge 

for the Utter distance as for six miles, but they have modified 

tbtt duuge so as to make it a charge for four miles, as in a 

<nMstiim with the defenders' company, and thus for carrying 

Pweagers two miles on the Scottish Central line the defenders 

have to pay 4d to that company, which, with the five at one 

penny per mile for the distance travelled along their own line, 

ndtes up the charge of 9d. If the pursuer's claim was well 

Sj^ed, then the defenders would be obliged to convey him 

mg the Scottish Central line for twopence, while the defen- 

»pa7 to the Scottish Central Company fourpenoe, having 

aj^ri^t to do so in virtue of their Acts of ParliaoMnt^ as 



junction, where their line joins the Scottish Central Company, 
for the use of the two miles of railway belonging to them be- 
tween Hilton junction and Perth. The hours of the parlia- 
mentary trains between Abemethy and Hilton junction were 
approved of by the Board of Tnd^ and their parliamentary 
traina were reported to that board as not going farther than 
Hilton junction. Whatever may be the opinion of the Board 
of Tnde, the Sheriff cannot compd the defenders to run their 
tiaina so as to join a Scottish Central padiamentaiy train at 
HUton junction. Farther, if it is insisted that the accommo- 
dation at Hilton junction should be made better, some proceed- 
ings may be competent fer that purpose; but the insuffident 
accommodation at that place cannot affect the present case. 
It waa fertiier argued that the defenders contracted to cany 
passengen by the parliamentary tnun at 7d. Hm Sheriff thinks 
there are no cmnmds for holding that there was any such ofieror 
contract. The authorised time table of the company for the 
month in whidi the pursuer says the overcharge was made, 
no doubt bean that a train called parliamentary, with car- 
riages for first, second, third, and fourth dass passengers, 
would proceed from Edinburgh to all the stations on the de- 
fenders' line, induding Abemethy, and also to Bridge of Earn 
and Perth; but the same tables bear that the lowest fare 
between Perth and Abemethy was 9d, so that thdr timetables 
do not afford ground for hddmg that there was a contract to 
convey passengers for a fare of 7d. The ticket given to the 
Court does not bear the fact, but the 9d waa demanded at the 
time the ticket was asked for and given, so that there is no 
room for holding that there was at that time any contract 
entered into to convey the pursuer for a fare of 7d. It waa 
also argued that the passengers to the Bridge of Eam were 
not charged in proportion to the distance as modi as passen- 
gers to Abemethy. That, however, is a feet which affords no 
defence against the defenders' daim to make a charge other- 
wise within thdr power, although, if the pursuer is advised that 
it gives him any right of comphunt, he may obtain redress 
by an appKcation to the Court of Sesrion, under cne of the 
recent Bailway Acts. The Sheriff is therefore of opinion, 
that the pursuer^s daim for repetition of twopence is not wdl 
founded, and that the defenders are entitled to abedvitor. 

Note bt Editob.— This case inyolyes yery general 
interosts, and if the Sheriff's decision be oonreot, wonld 
effectually extinguish all through parliamentary trains. 
The Act of Parliament (7 & 8 Yict. c. 85,) renders it 
imperative on eyery railway company to haye a cheap 
or penny a mile train ^^from one end to the other of each 
trunks branch, or junction Une belonging to or leased bjf 
them.'* If Perth be not the end of the Perth and Edin- 
burgh line, bat the Hilton junction, then assuredly the 
company must haye a station there<t and dispose of tickets 
for parliamentary trains for that distance. Suppose a 
passenger at Edinburgh, or at any station between, asks 
a ticket frx>m that pkce to the end of their proper line at 
the Hilton junction, can the company refuse it because 
there is no station or stoppage there, but insist on the 
pssBenger taking a ticket to Perth^ and pay double rates 
for the luxury of being carried through the tunnel^ which 
most people would pay that and more to ayoid? 



27th Fkbritaxt, 1861. 
SHKBIFF CCXTRT, GLASGOW. 
(Mb Shxbiff Stbathebv.) 

J. G. Houston, Executor -Creditor of Clementina 
Oughterson or Gardiner, PniBaer and Real Baiaer 
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in M.F., V, SooTT AHD AxDSBflOV, AXb Otbxbs, 
GUdmantB. 

Exeoator-Creditor— IVustee — Prafeanontl Chaigcs.— 
An exeeutoT'crediior, who w<u a pro/isnonal many had 
wtromitUd with (hs egtate of a debtor beyond what was 
neeestary fir the recovery of hie debt, heU qnotd 
ultra, to he a voluntary trustee^ and $o not entitled to 
recover pr<^eatwnal chargee in connection with the 
eetate, 

Tbb Punaer, a writer in Glugow, laiaed tliif moltiple- 
poinding for diBtribntion of a fund of £f 2 6n lid in hk 
handi at exaeator-oreditor of the deceaied Clementina 
Oogbtenon or Gardiner, and for exoneration. The 
only partiea who appeared, lodged claima, and stated 
oljectionB, were Meant M^Keniie & Co., upliolatereii 
in Glai^gow, and qnoad them the leoord was made up hj 
oondeeoendence and defenoea. 

The real rainr prodooed a statement of hit intro* 
mivions with the eilectB of the deoeaied, and entered 
into detailed explanation! in his oondeeoendence. Kn- 
merons olgections were taken to the raiser's aocounts. 
Inter aUoe^ the raiser took credit for a sum of £60 17s 
Od for general aooounts for execotry proceedings. The 
claimants stated two objections to this item. The second 
waa-*-The porsner, being execotor-creditor and trustee 
fbr behoof of the oreditorB of the deceased, is not entitled 
to charges for professional serrice. A remit was then 
made to an aocoantant to examine the raiser's aoooonts 
of disbnrsements, with the relatiTe Toachers and pro- 
dootiona, and to report Tbe accountant gave in a re- 
port, bringing into <Mie Tiew the raiser^s account and 
the Tsrioua objections to it. 

Hie 8heriir-Snbetitute thereafter pronounced the fol- 
lowing Interlocutor :— 

Hariag hmtd Hm pioeozaton for the olaimMtti, M'KeBne 
lb Co., in thoir olgootiont to the items of eredtt taken by the 
niier, Mr Houston, no appeanaoe bong made, quoad uUm, 
Xlndi it initrooted that» on 9th Muofa, 1865, the xwier wm 
decerned, and, on 80th April ioDowing, he was oonfinned, by 
the CommiMaiy of Aigyle^ exeootor datiTe qua creditor of 
the deceased CfementiziA Ooghienon or Gardioer, residinff at 
Indian, who died intestate on 30th Janoary preceding: Fmds 
It alleged by the raiser that the debts dee to him, and in 
lespeot of which he so applied for and obtained oonfirmatioD, 
consisted (1) of a bill for £21 accepted by the deceased, of 
date 16th November, 1854, and payable at two months' date. 
No. 16/1; and (2) of the Uw aocoonts, amoantisg to £61 14s 
5}d, No. 16/2, 8, 4, 5, and 6, making together £82 14s 5|d: 
3inds that, as tlie said law aooounts seem nerer to ha?e been 
oonstitnted against the deceased or her next of kin, they 
ooold not, in that state, competently form the foimdation of 
an applioation for the olBce of execntorcroditor, and the 
raiser conld only have been, and he really was decerned 
and confinned in virtae of said bill for £21: finds thsA, 
while it was in the nuser*s power to confirm to the extent 
of his debt, and the expense of obtaining confirmation, yet 
he diose to oonfinn to the whole of the deceased's mov- 
able estate ae stated in the inventory, whereof a copy is 
prefixed to the decree datare No. 11/15, and thus for the 
exoess beyond the amonnt of his new debt, the raiser under- 
took to administer the estate for behoof of the deceased's other 
creditors, who are esUed as parties to this process: Finds that 
the raiser entered on the management of said estate— which 
consisted, for the greater part, of the furniture in the dwell- 
ing house of the deceased, and that furniture he caused to be 
soki on 28d March, 1855, and realised, under deduction of 
the expenses of sale, £176 8s, (see No. 18/1:) finds that, on 
14th June and 7th September, 1855, the raiser directed the 
wearing apparel and trinkets of the deceased to be sold, and, 
dednctisg the eipense of sale, theee articles brooght £6 16s: 



eradit fbr £120 ] 



made by him, showing a bahmoe of £62 5s lid in his 1 
— 4he debts of the deoeeaad ; 



Ilnds that, en 81st December, 185T, the raiser reosived a 
earn of £7 14i^ to wfaioh he wes piefened, after the other 
ersditoiB in a proesm of multiplepoinding, whkh depended in 
the Saprsme Ooort, at the mstaaoe of Messrs Jasker and 
Ooi^tcnon, tiuetees midsr a trust deed execnted by the 
deeeeeed, on 5th Janoary, 1849, against the raiser and olhar 
parties who ware creditors under aasigwataon granted by her 
ona belanoe of a capital sem of £400, wfakshlbad been eon- 
Teyed by the deesMed to the said tnwfcees, and held by thees: 
Finds thai these several sums realised by the raiser, amomit 
together to the sum of £190 18b, and to that extent, and no 
frrther, he iatromitted with the deceeeed^s estate: Finds that 
the ndaer, aoeording to his aoooont ebrrant, No. 11/14, takes 
U20 12i Id, ae on aooonnt of prefoahle claims paid, 
attending the management of the eieoiitqr 

15s lid in his hands 

wholly unliquidated: 
Finds tha% for the purpose of baring ^ belaaoe distribnted, 
and whioh is deeoribed ae the fbnd in medio, and in the riev 
of baring hlmsslfegsonend, the raiser institated the psesnt 
aotion of multipiepoinding, in wlUdi he claims preferaUT lor 
the said bill and Uw accounts, and theee more than abeosb 
the fund es so staled: Finds that the daimaats, M'Keorie 9t 
Co., have obieoted to the raiaer^s aooount cm r e nt they have 
also disputed the statement of the Amd in medio, and chal- 
lenged his ri^t to take oredit Ibr the seversl professioBat 
ecoounts, No. 11/11 and 11/13, eonneoted with the adminiB* 
tmlion and manaffement of the executry diarged by him 
personally, and which, lem outlay, amounts to £57 18s Sd-^ 
the daimanta floiher oinect to credit being taken fbr expeasae 
paid to other agents for businem having refcrence to the said 
management, on the ground that the raiser bad incurred these 
accounts in unneeeasary and improper litigatioB, and that, in 
any view, they can only be duuged ae taxed, these aeoounfta 
amount to £42 2s, and are stated in the aocountant^s report 
Brandi 11.: Flnda that, ae executor^reditor, the raiser aa^ 
property diaige the e x ec u try with the expense of expeding 
his own title, to enable him to intramit with the estate, e^ 
also with the expense^ bona Jtde, incurred in recovering, or 
attemotittg to recover, although unsnoeeesfnl, ontslanding 
debts belonging to the executry; and he may also charge Ibr 
professional duty perlbrmed by himsdf, in reeliainff the estate^ 
likitil a sum soflident to cover the debt due to himself was 
teodved, subsequent to irtiioh Us actings being in trust for 
the other oreditcrs of the deoeeesd, the laieer cannot legaUy 
daim any personal profimnonal fees: Finds that, in selling the 
said household ftimitnre on 28d Ifarch, 1855, there was, es 
at that dale, a snm realised by the raiser more than enot^ 
to meet any daim whidi he had against the eaeeutry, and 
every step wUdi he took thereafter in recovering, attempting 
to recover, or in defending the estate, was, and ooold only 
have been, in a trust capadhr: Finds that he is thersfbie 
entitled to take oredit for the cUsburaemente made by him es 
on aooount of the decsased's sick-bed and fhneral expenaei^ 
amounting (exdunve of Dr Hamilton's account) to £4 14s: 
also, for ue domestio servants' wages, £4 10s, house rent, £7, 
aoctioneer*s cfaaxges for valuation of executry, £4 10s Id, and 
the raiser's ontbys, amounting to £8 2b 7d, ofaaiged in Ida 
account, Na 11/11, making together, £28 16s 8d, aU of which 
are embraced in Braadi I. of die accountantis report: Find^ 
under Braadi II. of said report, that the raiser U also entitlBd 
to take oredit for £88 8s— the deftnders' expenses paid in 
the unsuocemfnl proceedings taken against Sottie, an alleged 
debtor to the estate, and for £19 7s 5d, the amount of Dr 
Hamilton's aooount fbr sibk-bed attendaniy on the deesased, 
and the expensss of the action taken to enforce the daim, in- 
duding the inddental sum of £2 2s awarded the raiser and 
deducted from Dr Hamilton's expenses, and for Mr M'Lul- 
Udi's aooount of £419s 8d, Mr King^saooountof £2 15a2d, 
andMrA. K.Mofrison'saooountof£ll 16s 6d, m theee laet 
three acoomite may be taxed at sight of the aaad daimantr 
Ffaids UmI the raiser is also entitled to take credil fbr his own 
prolbasional aooount. No. 11/11, ftom its oommeneement, un- 
til the 28d day of March, 1855, when the amonnt of the de- 
oeased's furniture was sdd, ae the same may be taxed, and 
exdunve of outlays already allowed in Brandi I. of aaid re- 
port: But finds that the whole of said aooounts after each 
date, comprehending outlays allowed, vl sapro, fhUs to be 
struck from the raism aooount of disdiarge: FSiMb that the 
raiser^s aooount, No. 11/13, oommendng Oth December, 1S86, 
' to£418s3d,mnBtal8obediBd]owed: Finds 
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Uisi, in tbe prineiple of these flndiDgSf th* faod io medio 
vill oooiisi (1) of tbe beloooe ol £09 Ss lid edmitted bj 
the niser; (9) of the earns, if anj, taxed oCT the oeoounts of 
Mr Bl*LiiIlich, Mr King, and i^r Morrison, and also off tbe 
niser's cwo aecoant. No. 11| 11 for bodaesH ehorged prior to 
9d Msicb, 1866; and (3) of the entire amonofc of that ae- 
Mont, inelnding oatlajs after said date, and of the aoeoant. 
No. 11|18; and, except so far as thas sastained, repels the 
olgeedoos for the ehumants, M'Kensie & Co.: Remits the 
•eeoonts of Measrt M*LnUioh and King, and also the par- 
isei^ sceoant, Nou 11| 11, prior to the said date, to the auditor 
ol this Oonrt, to tax and report: Farther, remits the aeooont 
of Mr A. E. Moniaon to the auditor of the Supreme Court to 
tix end report, and thereupon appoints the raiser, within six 
dsys sftar said reports ha?e been obtained, to lodge in pro- 
e«is an amended oondeseeodenoe of the fund in medio, pre- 
ptntoiy to the reeoid being eloeed de novo on this part of 
tbe esse. 

Non.— Tbe eleimants, M'Kenzxe & Co., haTe eomplained 
of the expense eharged by the raiser for managing this small 
(State, and whioh thejr hare attributed to needless litigation ; 
and there doee ooeur some room fur the complaint. It 
appears that the extent of the estate realised iTas ^*1»0 18s, 
the whole of which, with the eiception of £7 14s was 
leeofvered without soy litigation at all. The raisier desires 
to take credit fur iS128 13s Id for management and liqaida- 
tioa of sick-bed and funeral ohargea, these last, including 
Dr Hsmiiton's account for iC16, amount to only ii'30 14s, the 
balanoe consisting of law expense*. This result looks 
startling enough, but some of the details are even more so. 
For example^ a sum of i!l4 lis was claimed from Mr Suttie, 
in Greenock, which being renisted, an ordinary oction was 
laiaed, but afterwards remitted for trial under the prorisions 
of the Small Debt Aet,— the demand was unsuceesrsful, and 
the raiser seeks to burden the executry witli expennes to 
himself, to Mr King, and to Mr Sottie's agent, to the amouot 
of A5 Os 7d. For recovering tbe item of £7 14s, the raiser 
ohdmsi on aeeouut of Mr Morrison, his Edinburgh agent, 
besides eharcea to himself^ X'U lOs Gd. The deceased was 
ittended by Dr Hamilton of Dunoon, and that gentleman's 
aeeoont, the raiser sutes, was charged at Jt2l, This he 
eooee.ved to be exorbitant and resisted ; the dispute even- 
tosled in a law-suit, and ihe sum was rednoed to 4»16, but 
modified expenses were nevertheless awarded the doctor; 
these expenses as charged and paid ndsed the debt to Ml7 
As 5d, but to obtain this trifling deduction, it has cost the 
flxeentry, in profesiiional charges to the T*ursuer himself as 
olaimed in his account No. 11|11, a sum exceeding £\0. 
litigation in these instances left the estate greatly wonte 
than before. It may be that an executor is not responsible 
for the eonsequenoes of the litigation, and may not always 
be able to foresee evil results, but the claimants were justly 
totitled to remark on tbe apparent prodigality of expense, 
•ad the utter barrenness of return. The Sheriff- Substitute 
has not seen reason to suppose that a respectable and ex. 
ycrieneed practitioner like the ndser, had any other object 
la view than the proper discliaiige of his duty, and an 
aaxious wish to suffer no outstanding claim so to remain, 
vithont making efforts to recover it; on which account it 
is thought that be is fairly enough entitled to take credit for 
■II the accounts which he incuired in good faith to agents 
vhom he saw fit to employ. These accounts, however, with 
the exception of Mr M'Lullich's, have not hitherto been 
taxed. Mr M'Lullich's acnonnt was taxed by Mr Jamiesoo, 
the Faculty auditor, and passed-^and tbe raiser's own accon n t, 
No. 11/11, was also taxed by that officer.— these taxatioos 
veto ex parte, and il is the privilege of the claimants who have 
the real interest in the matter, to have the accounts still taxed 
tad with opportunity to dispute the items. But the chief 
point determined at this stage, is that which excludes the 
niier from making profesAional chorges for his own services 
against the executry. This is a subject which has given the 
bheriff-Snbstitute some anxiety, because, so far tm he is aware, 
tbe prineip'.e which he has applied agoinst the raiser, has not 
previously been extended to the case of an executor-creditor, 
sod he confesses that he felt solicitude not to extend to new 
oiasaes, what may in general be a politic, but sometimes hop. 
pens to be an unreasonable rale. The principle is this, 
that no persoiv invested with the character of a trustee, is 
entitled to make profit by the estate which he adminiKters. 
Tbe Sheriff-Substitute regrets that the raiser did not think it 



worth his while to take part in the debate,— Amn whieh 
cause, no assistance in the solution of the question has betv 
furnished by him,— the ease was put pointedly and inteUi* 
gently by the proonrators for the elaimanta. It cannot 
often happen to a prudent exeentor-ereditor, that his aetings 
will raise a discussion of this nature, for his pnidenoe will 
have taught him to confirm no mors of the ozeentiy than 
will oorer hia own claims, leaving it to the judgment of 
other creditors to oonfirm for themselYes the estate, puM 
mm eseeuta vel owdsta. Where, however, without eompul* 
sion, an exeoutor-ereditor oonfirms the whole Bxeeutiy, 
and whieh, if inclined, he is entitled to do, he nndertakes, 
a double duty, a duty to himsell and, if possible, a more 
sacred and exaet duty to other creditors who do not medcU* 
in the managsment. While his own debt rensins unssi- 
onred, as the Shenff-Subetitnta understands is the mle^ thtt 
exeentor acting for himself haa right to efaarge the oatlm 
which he m^y have made, and if a prcfessional man, he li 
entitled to payment Ibr the service he renders, and throUf(h 
which prababiy he has obtained his debt, Chns ihr he sets 
for and by himself, and is subject to none of the ligld mUs 
whieh overhang tbe administration of a trustee, but tiia 
moment he has sooured his osm debt, and has passed to 
ultroneous mai.agement of the Aind in whieh Mhers are 
eoneemed, he spontaneously assumes the fiduciary yoljia 
and incurs the oonsequenoes. Mow, it cannot bo doubted 
that the aituation of an exeoutor-ereditor is, quoad other 
ereditors, precisely that oi a trustee. *« Every exeeutor,'* 
says Mr Bell, "is a trustee, though the exeeutor-ersdittir 
who restriets his eonflrmation to the amount of the debt 
due him, ia so only so far as he shsll be wanting in due 
diligence, or shall have intromitted with more than tha 
amount of his debt," PrinoipU$, 0th Ed., See. 1809. Tli# 
raiser being brought, then, within the category, beoomte 
sulfject to the operatiou of the truat rule, which deaiis 
to trustees, sometimee under eiroumatanees of piwwHkr 
hardahlp, any emolument whatever from the administra- 
tion of the estate. Trust is essentially gratuitous. Ths 
argument on the point raised, and whioh proTailed ia 
MontgomBrU ▼. IToaicAopc, 1810, Htmae of Lords, Dow% 
Eep., p. 100, was this:— "* It was a general and paramooiil 
prineiple of the Law of Scotland, that a tuttur, eoratoT, 
guardian or trustee, could make no profit whatever for him- 
self of the trust fund. There was another subordinate 
principle by whioh trustees, etc., were bound to use a oer- 
tain degree of diligence, and this varied in ita eflBMts and 
consequences aooording to the change of the times and 
ciroumstances. But the principle that the office of guar* 
dian and truatee was gratuitous, and that the person in that 
situation ought to derive no benefit to himself from the tmst 
fund, was universal and invariable." 

In Jlennie ▼. MorrUon, S6th April, 1840, SI SeottUh JwrUt, 
883, a eutator tenia was not allowed to cbsrge any profit for 
business done as a law agent, the princi|)le being, as the 
Lord Chancellor expresses himself, "that that whieh the 
justioe of these casee requires, ought to be acted upon— 
namely, that a party in a fiduciary character should not be 
allowed to charge anything in the way of profit." See also 
Seton ▼. Dawtom, 18th December, 1841, 4 D., 910; Cnthn ▼. 
Borne, aoth Feb., 1»46, S. D. &1I ; Bowie t. MCormtek, «th 
March, l^i02, 14 D., 621; Fegard ▼. Ihomoon, StOih July, 
1835; WeUwood-M Tm$Ue$r, BoeweUorHiU, 17th Deoember, 
1850. 10 D. lOd, and latest of ail, Lauder v. AfiUors, 10th 
July, 1850. 31 Sens. Cases, 1853 In this last case the Lords 
held that the principle was applicable as well to trust deeds 
inter vivos, as to trust deeds mortie eauea. Lord Cowan 
remarked that "the rule is now fixed, that no one holding a 
position of trust is entitled to make a profit of that position. 
That being the general rule, there is no reason why it 
should bo applicable to one kind of trust and not to an. 
other." 

With such precedents to guide, it is impossible to say th#t 
tbe raiser in the present case is not subject to the rule, ftvm 
the moment he administered the exeeutij after hia own debt 
was covered. 

This Interlocutor T?a8 appealed bj both partieiy 
and they having been heard, Sir Archibald AliMm 
pronottnced this judgment : — 

Having heard parties* pcoenralors at great length 
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their mntatl appetls npon th« Interloeator Appetled againiit, 
•nd having made tTiMiidniD. and reviewad the whole pro- 
eeas, in respect the patlies M'Eensie & Co., thoagb called 
bj the miser oa partiea to the action, have not yet lodged » 
elaim in the proceaa. Appoints them, within eight dajs, to 
lodge their elaim upon the fand in wudio, U they any have, 
under certiflcstion that they will be held as eonfesaed ; bat, 
npon the merita of the notnal appeals for the parties, 
adheres to the Interloeator appealed against for the reasons 
atatad by the Sheriff-Sabstitate, as also thoao eontidned in 
the following note and dismisses both appeala. 

NoTS.— The Sheriff eonceivea that the Interloeator onder 
review has eonreetly drawn the line aa to the portiona of the 
raiser's aeeonnt of the fond in medio for which he ia entitled 
to take credit, and those whieh he is not The privileged 
acooanta lor the death-bed and funeral erpenses of the de- 
ceased are, of coarse, preferable, and the other itema and 
aoeoanta, specified in the Sheriff-Sabstitate's Interlocutor 
and sostained by him, appear to form proper deductions 
from the land <n wudio realised by the pursuer, but fuoad 
mUra, the raiser waa only a creditor of die deceased using 
and following out the diligence, competent to an executor- 
creditor, for recovering payment of his liquid debt of X91, 
eonstitaied by the biU. Qmoad the rest of his claim against 
th« deceased, he waa nothing more than an nUrvmama tnuUe 
going beyond the reeoveij of his liquidated claim, and if he 
ehooe to do so, he is, like any other voluntaiy truatee, 
entitled to no renumeration for hia trouble or services in 
managing the estate and realiaing the Ihnda, in which, 
along with others, he had only a partial intereat. The 
general rule of law now is, that a trustee is not entUlsd to 
make profit of bis tiunt, and thia ia a fortiori applicable to a 
trust not imposed either by the law or s party intenated, 
but undertaken voluntarily bj ui exeeutor-civditor, going 
out of the proper sphere whidi belongs to him, thst of re- 
•orering his own debt only, for the §ake of a profit to Mmujf, 
without any party interested being in the field to watch hia 
proceedinga. The Sheriff coneura with the Sheriff-Subatitute 
as to the ''startling nature" of some of the items in the 
faiaer'a account-eurrpnt and charges for realising the de- 
ceosed'te estate, which amount to £8S for recovering and 
realiaing the eatote, which amounted in oil to only to iS199. 
The ndser contended strongly that the rule as to trustees 
being entitled to make no profit of % trust did not apply to 
coaea such as the present, where the ** fidoctary yoke * is 
imposed aceideutally or by the provision of law, aa in the 
case of a poinding creditor summoned by the other creditors 
of the debtor, or sn heritable creditor selling more of the 
property burdened under his bond than was sufficient to pay 
bis own debt. But the distinction between these cases and 
the present is obrious. These cases are thoae where the 
fiduciary character ia imposed on the sgent either by statute 
or custom, or where a party poinding or selling for his own 
debt end inter< st, necessarily or accidently recovers more 
than is sufiicient to satisfy hia elaim. Bat tbeae cases are 
foco calo different from the preaent, which ia one not of a 
trustee devolved on a party against his will, bnt of a 
nobmtary attumpHon of a eharaeter of trutea neither com. 
polled by necestdty nor forced on him by statute, and as to 
which the ordinary rules of law In regard to remnneraticn 
nuat be applied. 

Act, Pabtt. Alt, T. O. Wbioht. 



5th March, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sbxritt Stbathbbr.) 

mukro v. munro. 
PareDt and Child. — ITtere hdng no absolute rule hy 
whieh a child is excluded from claiming remunera- : 
tifftifor nureinr a parent, and diecharging the\ 
dutifi of an office held by him; eireunutaneet in 
wMch hddf (haif theee eervieee and duties having 
been p€fformedt the child woe entitled to rmimera- 
lion outofherfather^s executrg. 



Thb panuen and others, as three of the nearest of 
kin of the deceased Donald Manro, gas iospector ia 
Glasgow, raised this actioa of court, reckoning 
and payment against the defender, a child, and 
one of the nearest of kin of the said deceased Donald 
Munro, ttnd as his executrix decerned and confirmed. 
Inter alia the defender pleaded a right of retention, 
becanae she had, for a period of three years before his 
death, during which he was bed-rid, performed her 
&ther's duties of gas inspector, and thereby ob- 
tained for hira from bis employers a continuation of 
his salary (of about £50 per annum), which under 
other circumstances he would have lost; beoanao 
during the whole of the foresaid period she had acted 
as sole nurse of her father, and because the funds 
in her hands were conyeyed to her by the document 
No. 6/1 of productions, which was executed by her 
deceased father with the intention of conveying hia 
whole estate to the defender. The document re^^ 
ferred to, was described as a cheque finom Donald 
Munro to Isabella Munro, on the Glasgow Sayings 
Bank, Wilson Street, for £65 7s. 8d., dated 25th 
March, 1859, with a certificate by the commissary 
dork. The docimient was of the following tenor:-* 

89 Alston Street, 
Glasgow, 95th Mareh. 1859. 
Pay to laabella Munro. or bearer, the aum of sixty.flre 
pounda aeven aliillini^s and eightpenoe sterling, with intereat 
thereon to thia date, on producing my deposit book. No, 00,101. 
(Signed) Domald lluaao. 
(Signed) Wm. Botls, 99 Alston Street, Witness. 

JiMsa DocoxjLsa, 80 Alston Street, Witneaa. 
To the Hanagers of the Glasgow Seringa Bank, 
>Vilson Street, 

The record haying been dosed, and parties' pro- 
curators heard, the Sherifi^Substitute pronounced 
the following Interlocutor i*— • 

Having heard parties' procurators on the closed reoord 
and whole cause— Finds it admitted by both partiea that the 
amount of the nett ezecntry of the deceased Donald Munro, 
their father, is, as stated in the account No. 7, jC*73 10a. ll|d., 
snliject to a farther deduction of 15s., due, but remaining un- 
paid, to Dr. Stewart, No. 10 of proceas : Finds it admitted 
that the deceased died at Glasgow, on 25th March 1809, 
inteBtate, and that the parties to tbis action are the whole of 
his children ; and the defender has been decerned end oon- 
firmed his executrix dative : Finda that the defender pleads 
retention of the whole execntry— (1) beeauae aba attended 
the deceased as nurse for a period of three years preceding 
bis death, during which time he was bed-ridden ; (3) be- 
cause for the same period she discharged the deceaaad^ 
duties aa a gas inspector, and thereby aecured to him the 
continuance of a salary of i£50 per annum which his em. 
ployers paid; and (3) because the deceased subscribed and 
delivered to the defender the cheque No. 6/1 on the Glaagow 
Savings Buik for iS05 7s. 8d., with interest, dated on the d^y 
of his death, together with his deposit bock — intending 
thereby to convey his whole estate to her ; at leaat, the suma 
mentioned in the cheque were so oonveyed to her: Finds, 
with respect to the pursuer's cloim for nursing her father 
during his protracted illness and for dlMharging his func- 
tions as g»s inspt:ctor, thnt, although fhebe were acts cf 
filial duty, yet, if actua.Iy rendered and articulately stated, 
no absolute rule or principle of cxclnsion of such a claim 
exists : But finds thai the defender has not produced any 
ocronot or dt tailed stat«>meut of her demand, setting forth 
f>iiber the precise duration of the services or the laies, and 
the entire amount proposed to lie charged. Without these 
particulars, it is impossible to allow the pursuer a proof— the 
pursuers having altogether denied the defender's servicea aa 
well as her right to demand reward, even if she eould prove 
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that she gvrB them : Therefore, before futber aiiBwen on 
this brtnoh of the case, appoints the defender to lodge, 
vithin six days, an acoooni embraoing the details above 
meotioDed, preparatory to parties being beard thereon, and 
if BQttained, in the view to a proof being thereafter allowed, 
tod, in regard to the defence, that the estate of thedeoeased 
VIS eooTeyed in the gilt to the defender : Finds that, of this 
defenee, no other writing has been produced than the dooa- 
msot No. 6/1 of process : finds, for the reasons expressed in 
the fdiowing note, that said dooaroent has not in law tlie 
elbet of so transferring to the defender the sums contained 
in it, but is in substance and effect a mere conditional man, 
date ordering the bank managers, who held the snm, to pay 
it to the defender or hearer, on production of the deceased's 
deposit book — Therefore repels the defences so far as based 
OB that plea, and appoints the case to be enrolled for debate 
ibst Court diaj after the account above mentioned hat been 



NoBd*-With respect to the first branch of the defence 
thit the defender is entitled to retain the executry fhnds in 
bar hsods in extinction of her claims for services rendered 
her father, the purauera have maintained that all such ser- 
vises given by a child living in family with her parents, as 
vis the defender's case, are ex pietate, and not in oontem- 
plttion of reward; and, in addition, it was contimded that 
even the earnings of a child so ciroumstanced belong to the 
parents ; Ersk. L 6, 03. This point of contention is so far 
jnstilled by reference to to the older anthohties, and to thH 
ease of children during their earlier yean; but, latterly, it 
has become established that, where the children havegrewn 
sp, but remained with their parents in family, and were ca- 
pable of earning an independent means of support, a legal 
presumption arises in this, as in the more onUoary cane of 
other relatives — that if the services *' were admitted or 
proved, then wages were due, unless it could be expressly 
ahown that it was the agreement of parties that the board 
given should be held as ssTiRfactioo for the services ren* 
dered;'* 3 Fraser, Dom, Bel, p, 97B. This writer cites 
aevenl decisions in confirmation, and thus continues :~ 
** There is no speciality with regard to the cases now stated 
that would piv3vent the application of the same principle to 
parent and child." " Where, for example, a son ploughs his 
father's fiurm and manages it, or a daughter keeps her 
father^ shop or acts as a domestie s«drvant, there does not 
aeem to be any rule of law to exclude them from daiminp 
vages for their services, just as in the same droumstances 
tbcjf would do against an undo or aunt;" lb, p. 881. In the 
present ease, before finally determining whether proof shall 
be allowed or not, the account ordered will show the parti- 
eolara of the claim. It is subject of observstion, however, 
that if the defender was of all the deceased's children the 
only one on whom devolved the entire burden of not merely 
kseping up the dnties of his situation, and thus continuing 
to him his salary, but of tending and nursing him during 
bis protracted bed-ridden illness, it would be inequitable to 
SMume that the pursuera' remaining children, who, ic is not 
denied had been foris-familiated, should, after their father's 
death, demand and receive three-fourths of his means, leav. 
log only the remaining fourth to the defender. But advert- 
ing now to the plea that the deceased passed the whole of 
hia property in gift to the defender by the writing, No. 5, the 
SherifK-Substitute may shortly state his grounds for reject- 
ing that as evidence of the gifl. And, in the first place, he 
maj observe that donations are not to be presumed, and 
most be proved ; in the next plaoe, they cannot in the gene, 
ml case be proved parole, and there is no proof acrtpto, other 
than is afforded by the said writing. It is maintained by 
the defender, however, that a legacy may psss by an indorsed 
eheque, and that in this instance^being not only the payee 
in the cheque and its custodier, but slso of the relative de- 
posit book, and so enabled to fulfil the condition of present- 
ing the book before drawing the money — the defender has 
produced all the outward indications of gift, necessary 
l^slly to prove it No authority has been dted which sop- 
ports so broad a pies, but there are cases which establish 
this prindple, that donations to take efleot after the death 
of the donor, by indorsed depout receipts and drafts, coupled 
with competent evidence of the donor's purpose, are effectual. 
Ulustiationa of this prindple sra to be found in the case 
dted by the defender, SUeVs ditponeee v. Wemfftt, 18th Dec 
1793, Die. UOO; and also in JUid v. MiJne, 20th Nov. 1808. 



Home's Decisions, p. 00. In the former case, the deceased 
Oeorge Steel granteJ his promissory note ibr J6000 to the 
defender Wemyss, dated 16th February 1700, and payable at 
Whitannday then next as a eondderation for serrices and 
trouble rendered by the latter ; these services consisted in 
assisting to manage the deceased's farm. On 7th June follow, 
ing, a' id aftfr the promittery note had faXUn (iiie, air. Steel 
gave the defender a draft on his banker for iSftOO, but no re. 
ference was msde to the past due note in the draft, although 
Lord Cowan, referring to this case in Banimo v. In^fii'-to 
be hereafter noticed— states, apparently on the authority of 
Sir Islsy Gsmpbell's papers, that the olgect of the draft 
wa^ to proride for payment o/L the note. Mr. Sted died on 
iilh June, after which the draft was presented for payment 
by the defender, and refhsed — whereupon Mr, Steel's dls- 
pone^s brought a reduction of the note and draft, but the 
Lorda sustained the defence. In JUid v. AfibM, a letter, ex. 
plaining that it was a gift, was delivered to the donee along 
with a money draft, and the Court sustained the donation. 
But later cases place the question in a more clearly defined 
light; and BonUm v. IngVU, 0th Dec 18^7, 30 Session 
Oases, p. 280, is in some of its features not unlike the pre. 
sent. There, a bank depodt recdpt was iodoraed thus«- 
**Psy Mr. Wm. Inglis, defender or order "^^ust ss here the 
cheque was drawn payable to the defender or order— there 
it was contended that the indorsation waa made as a dona, 
tion to the defender's sister, and the receipt ddivered to him 
to be eaahed, so that the oontenu might be banded lo her. 
After the alleged donor's death, the money wos uplifted firea 
bank by the defender, and the validity of this donation came 
to be challenged in an action at Bantow's instance, the judi. 
eial fiictor on the donor's estate, and who acted also as afko^ 
tor loco o&sentia for the deceased's brother and only relative 
againat Mr. Inglis, and the banker who had paid the eon* 
tents of the reedpt. No written eridence of the gift wae 
tendered* and the Court held that indorsation and poasesnon 
of the depodt recdpt did not, por ss, constitute a donation, 
and that parole proof was in the droumstances incompeteai 
to prove that such was the object contemplated. But in the 
very recent case, MaekenMie v. BrodU, 24th June 1800, 21 
Seas. Gasesp p. 1048, the law of the question now involved 
underwent eondderation. A prtndpd, if not the chief 
point, however, which was decided wss, that where a dona* 
tion had been completely effected in the donor'a lifetime^ 
parole proof of mandate to make the donation waa compe- 
tent in case of challenge, but that if something remained to 
be done towards completion of the donation, at the donof's 
death, proof by witnesses was incompetent Applying these 
deddons, then, to the dreumstances here, the defender 
stands in the position of a mere holder of a document by the 
use of which she might draw the money mentioned in it, 
she "or the bearer" bdng named the payee Now, posses* 
sion of such a writing ia essential if the defender became 
donee of the money, but that is not enough. If the cheque 
wss delivered to the defender in trust, or as the mere man. 
datory of her deceased father, ahe munt equally have had the 
possession as if the cash had actually been tmosferred ia 
gift. Her father died on the very day the cheque was drawn, 
and the defender wa^ not enableid to uplift the money firom 
bank— so that the gift of the cash waa not oompleted, if it 
was ever so intended. The act of donation was not and 
could not be completed by delivering the cheque to her«>«for 
such a method of making a gntuitoos donation has been 
found ineffectnal, there bdng no diflerence in the prindple 
between an indorsed depodt recdpt, with an order on it to 
pay the bearer, and a cheque mni^g in name of the payee 
or bearer ; but reverse the state of mattere, and let it be 
supposed that the defender had dnce her father^s death con« 
trived to uplift the money — which would make her's a 
stronger case— but even then, possesdon of the cash would 
not have made her chance of sueoesa grester; she would 
still be found to prove eow^etenilf that she held the money 
as a gift. Lord Fullarton, in HeroH v. M.Oeoeh, 18th Nov. 
1801, 14 Sees. Cases, p. 30, sUtes this point planly ^-** The 
mere fact of money being placed by one party in the hands 
of another is not held as in itself proof of donation, but that 
there must be some other dreimistances corroborative of the 
amtmis donandi. In other words, when donation is svemd, 
the burden of proof lies on the peirty so averring." The de- 
fender, therefore, having fdled to prove eeripto that her con* 
nection with the cheque was in the charaetsr of a gift^ the 
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powiMJon must eoBMqtMBtlj be ■MtilMd to mifmtj or nan- 
dote, and hor right to mo the ebeqoo fell with hor fhtbei^ 
death. It U not aToired, in defenee, that the deeeaeed gave 
her the eheqoe m eompeniation for her eemeet, ao that no 
eoeront oontidoration ia pretended, and the eaae she puts 
the Sberiff-enbatitnte has dealt vith atmply as an allegation 
en her part of a gratnitona donation. 

The iooooDts orderad htmog betn lodged, and a 
proof lad, thia fivther Intarloootor waa prooounoedi 
which haa been aoquieeoed in bj the partiea:— - 

flaring heard partiea' proenratora on the eonelndod proof 
aod whole eanae, and made aTiaandnn : Finds it proved, that, 
the flither of the partiea, the late Donald Munro^ was in 
inflim health for a period of about aeroo years preeeediag 
his death, whieh happened An Mth Msroh 1859, and the 
defender was during all that time the only ehild remaining 
in fomllj with him : Finds that the dNcased was able togo 
aboot» and waa not bed.ridden till little more than two 
months before his death, bnt that his inflimities were snob 
otherwise daring the last two years of his life as to reqoire 
a good deal of care and atte nt ion, and whieh the defender 
randend : Finds that the deeeased, who had been an old 
serrant of the Glasgow Oaa Work Company was kept on in 
hiM dtnation for many years, snd nntU his death, aa a gas 
holder man, bat the Company oonsiderately made his dataes 
eaay of eieentioo, and so far as he was not able to fnlfll 
them himself, the defender did so for him : Finds thai for 
hiM ssrvieeshe received the weekly wages of 14*. with a ftm 
honaa and gas : Finds that the porsner was bred a drasa- 
maker, and was enabled in some meaanre, to oeeopy heraalf 
with her basines«, besides being able to help her father in 
his duties, and to attend on him and look aiier the houae- 
hold eoneems, bnt whatsTor she so earned at her basineBS 
the defender was allowed to keep for bar own use, and she was 
nsintaincd and had her etothing at the deceased's especse: 
Finds that none of the deceased's children, snd in particular 
none of the pnrsners, afforded hinn any material assisunce 
during bis long eontinoed infirm health, and the defender 
eared the expense of a aerrant and nurse, who must other* 
wise hove been employed to attend him : Fiode thst it in 
reasonable and just Uiat the defender sboold recvive re- 
muneration for her sonrioes during at least the ssid last two 
years of the dfcesMd's life, and that X19 o-year, in addition 
to her board and lodging, is a moderate aliowauoe: There- 
fore finds her entitled to deduct Ji^ftl from the smount of the 
deceased's ezecntry under her management, before diriding 
the residue thereof smong the pursuers snd herself the do- 
eeased's children, snd nest of Idn : Finds that, after meking 
ssid deduction, and deducting the sum of 16s. doe Dr. 
Stewsrt, from the smount of the execotry, as shown in the 
scoonnt No. 6, there remains in defender's hsnds ss ezeca- 
trix dstire a balance of X'47 5s. 11 |d., which snifers dirision 
among the three pursuers, children of the decessed, and the 
defender, to the extent of one-fourth part eeeh : Finds that 
the defender is, therefore, indebted to the pursuers, as in an 
scoounting with them, in the som of i.'35 9s. 3|d., being 
their three-fonrth parts of ssid bslsnce, in which sum finds 
her lisble secordiogly, sod with legal interest thereon from 
the date of citation to this sction snd until paid : Finds no 
expenses due to or by either party, and decerns. 

KoTX^— It appears from the eridence. that during the last 
two years of the decesscd's life his inflimities hsd incressed 
so much as to render much sttention to him necessary ; thst 
attention and care the defender (rare. She also sided in the 
light duties of watching the gasimieter under his care, and 
she acted as sole servant in the house. These setTices very 
likely engrossed the greater part of her time; but making 
allowance for what a daughter owes a fether, for the boerd 
and lodging snd clothing she received, it is thought that 
£12 a-year, in the droiimfttances, is moderste ; butsoffldent 
remnnerstion. That allosanoe the pursuers hsre no right 
to grudge. They were not troubled st sll with their Iste 
fether, snd seem to bare stepped in at the dose to psrtid- 
pate in the little money which bis Imgslity, sssisted by the 
defender, hsd helped to ssve. They are entitled to their 
shsre of the executiy, dedncting expenses, and the smsll 
sum now awarded to the defender. 

Expenses sre given to neither ynrty; the defender, on the 
one hand, having unsncceskfnl.y attempted to retain the 



whole a io e nliy, while the pursuers, on the other hand, UaTo 
ae unsneeeasftilly stmgg^ed to withhold from the dafeodor any 
rsmnneration at all for her aervioea. 
Act, A. Moausoa. JlL B. Bazu). 
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John M'Coll a. Jomr M'Kkllae. 

Agreement-^tamp — loteriineation — P»x>f o£ — /• 
aeeortkmee with CAe cam of £eir, Stk F^muny, 
1845, a proof before anwuer alUnood thai ocfiam 
wordt ta an agreement, ' exfa/oi^ interlined, had heem 
written before the doeument had been eigned. 

Stamp— A partjf fimndmg upon on unstamped 
doemment, wH^ required to be etamped, ordained 
to damp ii^ the qnettion of expenm being reeerved. 

Thi8 waa an aotioo Ibimtled on the ft^owing doea- 
meat: — 

Glasgow, ISth September, 1866. 
1Cb.JorhM*Go£U 

Sir,— 1 hereby make offer to sail yonr veaael, the smack 
** Matilda M'Coll," by the share, at the following rate, via. :^ 
I will give yon one third of the gross freight, snd pey all 
expenses of the vessel, iuolnding wsges snd rietuals. duea 
on vessel and towage, as well as Canal expenses, inclnding 
trseksge, ftc, snd you to pay ssilmskers, ropemakers, amitha, 
and blockmakers, and chandlery's accounts; and I will pay 
yon ten shillings over and ahove the one third groea fMgbt 
/er everff tergo tket I will diieharge out ^ her, Thia is to 
commence on l;lth September, lb56, snd to continue aa long 
as it will work ve:i to both parties. Yon to aeoept of the 
above offer, will be binding upon me. 

(Signed) JoBV M'KnxaB. 
I accept of the above oflbr. (isigoed) J. M*Coll.* 

The auma aned for were (1) £29 13a. 4d., beiog 
the abare of freight dae to the ptinraer, the owner of 
the <* Matilda M*OoU," after deduotiona of pay. 
menta to aooount, and (2) a auoi of £30, beiog 10a. 
per cargo for aizty cargoes diaoharged bj the de- 
fender during* the time he had aail^ the punner*a 
gmack. 

The defence waa (1) that the document founded 
on was uuBtamped, and could not be atamped, and 
waa otherwiae improbatiye ; (2) that the clauae in 
the document bad been interlined, and was not a 
part of it when subeoribed by the defender, and that 
the stipulation thereby sought to be imposed on the 
defender waa contrary to custom and practice ; and 
(3) a denial of the atatements on which the aecond 
conclusion was founded. The defender admitted 
liability to pay the sum firat concluded for, and 
consigned it. The pursuer was ordained to h*Te 
the agreement stamped, and this haying been done, 
and the question of the expeose reserved, the Sheriff. 
Substitute pronounced this Interlocutor : — 

Having sgsin beard psrties' procorstors, and reviewed the 
process, before farther answer, allows the pursuer a proof 
pro ut de jure, thst the words whieh are ex faeie interlined 
between the ninth and tenth linea of the dot ument. Ma 4/1, 
was written before the said doooment waa signed, and aUowa 
the defender a conjunct probation. 

• Th« word! 1& itmiifmn ininUa»±, 
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Non.—Tbe proof allowsd l^the above Tntsriooator being 
laid apoo and undertaken by ilieparsaer, ia oompeteDt, and a 
rimtlar proof wma allowed in analogoas eiroomaUnees in 
the ease of Keir, February 8, 1845. 1 1 was pleaded for the 
defender, that the paaa-book, Na 4/2, which was kept be- 
tween the partiee exeluded the claim under the second con- 
eioiion of the summons, in respect that there is no notice 
crseknowledgment of it in said pass-book ; but the answer 
to this may be, that the pass-book contains entries only of 
the varioas flrdghta, and not of the 10s. bonus upon each 
cargo, for which it may have been intended that there should 
be a separata settlement. The precise efieot, however, to be 
fiven to the pass-book need not be now determined, as the 
proof allowed is before answer, and the pursuer will appa- 
rently haTc no case if he laila in it. 

The defender appealed, and the Sherift pranoimoed 

tlw following Interloeutor :— 

Having heard partiea' procurators under the defender'a ap- 
pesl upon the Interloeutor appealed against, and whole pro- 
eeas, in reqpeet the proof allowed of the words ts/aeU inter- 
Uaed in the document No. J /I, having been written hefirre 
the document was signed, is before snswer, and under re- 
tenrstun of the defender's pleas, and the weight to be at- 
tached to the pruof that may be adduoed,«Hltsmisses the 
appeal, and adheres to the Interiocutor eomplained ot 

Aeu J. Glabk. ail T. O. WBieai. 
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SHERIFF COURT, GLASGOW. 
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David Latta «. Albxanobr Stbyevs^ ahd WiXiUam 
Dbbw, his TBuans, 



Seqoegtimtion — Bankrupt — Hypoiheo — 
Adoption cl-Sepiettnitum of a JBankrupt'i€9tat€i 
wu awarded <m 5th, the TnuUe eonJSrtMd on 25th 
May, and the Bankrupfi furniture told off, and 
the dweUmg-houee void and redd before 2Sth May, 
the term of remawO^hMy that ae the TruUee had 
nd repudiated the lease prior to the 15th May, hut 
had continued to occupy the house till after thai 
term, he had thereby adopted the lease for the fbl- 
lowing year, and the landlord's hypothec wts 
therefrre, preferable to the right of the Trustee, 

Tri petitioner is heritable proprietor of house pro- 
perty at 57 Koee Street, Gamethill, Glasgow, a 
dwelliog-honse of which was let by him to the de- 
fender Steven, at a rent <^ £25 per annum, payable 
half-yearly at Martinmas aud Whitsunday. He 
was in possession from Whitsunday, 1859, to Whit- 
Bundayy 1860. He also retook the house for the 
year from Whitsunday, 1860, to Whitsunday, 1861, 
at the same rent, and payable at the same terms. 
At Whitsunday, 15th May, 1860, Steven was in 
arnars of the rent thte due, M 10s. His estates 
were sequestrated on 5th May, 1860. On 26th 
May, the petitioners presented an application for 
warrant to sequestrate, in which he stated that the 
rent due at Whitsunday was iu arrear, that a half- 
year's rent would be due at Martinmas, 1860, and 
another half-year at Whitounday, 1861, and in con- 
•equeuce of Stevens having been sequestrated under 
the Bankrupt Act, and the otlier defender (Drew) 



appointed his Trustee, his light of hypothec was in 
danger of being defeated, and thereupon craved war- 
rant to sequestrate for the arrears of rent, and in 
security for the rents to become due, and for in* 
terdiot against the defender removing or disposing 
ofthe sequestrated effects. A caveat had been bdged 
for the Trustee to be heard against granting in- 
terdict; but on a hearing, the interdict was granted. 
This was appealed, aud on an undertaking to oon- 
sign the proceeds of the sale of the fumiture by 
the trustee, if the interdict were recalled, the in* 
terdict was recalled, and the Trustee ordained to 
lodge in the clerk's hands the sum realised torn 
the sale, the pleas of parties being reserved. 

A minute of defenoe was ac^usted, in which it 
was admitted (1) that the Bankrupt had possessed 
the premises as stated in the petition, and had re- 
taken them till the term of Whitsunday, 1861 ; (2) 
that a balance of rent was due at Whitsunday, 

1860, and the petitioner's right of hypothec was ad- 
mitted {WHui that sum ; (8) but his right of hypo- 
thec was denied as regained the rents to become duo 
as at Martinmas, 1860, and Whitsunday, 1861, in 
consequence of the defender's TStevens) estates hav- 
ing been sequestrated on 5th Mav, 1860, and the da* 
fender (Drew) having been confirmed as Trustee on 
21st May thereafter, Stevens whole property was 
ipso Jure transferred to and vested in Drew for 
behoof of tl e creditors; that he (Drew) had never 
adopted or recognised the Bankrupt's lease of the 
premises from Whitsunday, 1860, to Whitsunday, 

1861, and the furniture was sold and taken out of 
the house before the 28th May, the usual term of 
removing. On this minute, the record was dosed. 

Parties having been heard on the closed record, 
the following Interkxmtor was pionouuced :— 

Haring heard parties' proenrators on the eloied reeord, 
and made aTi^odom — Finds that the defender Steven, who 
baa not stated any defence, was tenant and posseasor of the 
dwelling house No. 07 Boee Street, Garnet hiil, under the 
pursuer for the year firom Whitsnndaj I0d9 till Whiuan- 
day 18a0, at the rent of ^9, payable half-yearly in <>qiial 
pans; and there remained doe a balanotf of the haif*year*s 
rant dne at WhtUnnday last of JU lOa. leas the landlord'a 
proportion of uxes : Finds that in the preceding month of 
February, said defender Sieven took the premises for an* 
other yearfh>m Wbitonnday 1000 at theaame rent; Fuda 
that on Ath May last his Estates were sequestrated under 
the Bankrupt Aet, and on the 38th of that month, the other 
defender, William Drew, who apprars and defenda, was 
elected and confirmed Troateei Finda that the Fumitora 
forming the ineeeta et iUate subject to the pnrroer^s right of 
hypothec, was in the said dwelling hooKO at the date of 
Steven's Bankruptcy and it continued there until after the 
date of the defender Drew's eonflrmation ; Find's that aa 
trustee, the defender having advertiaed said farnitnre for 
sale, the pursuer on Sdth May last presented the petitiou 
which originates this action, concluding for Interdict against 
the then threatened sale, and for seqaestration of said fhmi- 
tore in payment of the small balance of rent dne at Whit. 
Sunday, and also in seonriiy of the rent for the year fiom 
that term : Finds that the furniture was acoordingly fceqoea. 
iniied as craved, and now the defender Drew admits 
th it the pursuer was entitled to take that ste^ to obtain 
payment of said paat dne balance of rent, but denies that the 
fumiture was so^eet to hypothec for the rent to beoome due 
for the succeeding year's rent, and in these eironmstaneeai 
Finds in point of law, that the Act and Warrant of Conftr- 
mation in favour of the defender Drew aa Trustee, ipso jttre 
•bsolutely and irredeemably tranaierred and vested in hiaa 
for behoof of the erediu>rs aa at the date of tha Baakrapts|r 
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'on 0th Mft7, the Banknipt tenaatTs ** whole moreeble estote 
and effeets wherever ntuated," •• ** enlgect always to saoh 
preferable Seooritiei ag exUUd at the daU of Sequutration," 
and theaaid fbrnitore inter aHa waaao Tested and tranaferred 
to aaid defender: Finds that at eaid daU the pnrsoer bad in 
▼irtue of hia right of bypothee a perferable seenrity over 
aaid fhraitare, only for the rent to &11 dne at the then 
appmaahing term of Whitsonday: Finds that the bankmpt 
tenant being entirely divested of hia ihmitare and ^ther 
estate on 0th May, the eoatody and possession thereof, and of 
Mid dwelling honae, thereafter and until a trustee waa ap- 
pointed, wasaenstodyandpoaseaaion for behoof ofthe ereditors 
and under the power and control of the Sheriff: Bankrupt Act 
aees. 16 and 17 : Finds, that although said dwelling-house 
wss taken in let, by the bankrupt for the year after Whit- 
annday, 1600, the supervening bankrupt^ before that yearns 
oooupaney began, brought thia let to an end, and the pur- 
suer was entitled only to a ranking on the tenant's eatate 
for loas of rent: Finda that the defender Drew, by no act 
or deed of his, adopted the renewed let, and the aeeident of 
the ftimitnre remaining in the house after the 10th until 
hia eonflrmation an trustee on the 30th May, did not create 
•ay well founded claim of hypothec over the furniture for 
■aid year's rent: Finds it instructed by the receipt under 
the hands of the pursuer's procurator, indorsed on the 
summona, that the balance of rent due at Whitaundi^ waa 
paid on 4th June laat after inatitntion of thia action; 
Therefore, iindii that so far aa concerns the said balance, the 
prooesa ia exhausted, and qtuHtd ultra sustains the de- 
fences, and recals the sequestration for said year'a rent; 
allows the consigned money, the proceeds of the sale of the 
aaid f^imitare, to be uplifted by the defender Drew ; but in 
the whole circumstanoea finda no expenses due, and de- 



NoTS.— The pursuei^ procurator mentioned at the de- 
bate that the question thus disponed of had been already 
decided in this Court, and that it reaulted in the land]ord*8 
right of hypothec to the extent claimed by the present pur- 
Buer being sustained; but although promised and waited 
for, no reference to the decision was fbrnished. The Sheriff- 
Substitute is ff opinion, however, after giving the qaestion 
much conciideraiion, that if such a decision waa given, it 
eould not have boon pronounced under similar oiroumBtanoes 
$M occur here. 

At first sight, the position taken by the pursuer seemed 
secure enough, and it waa this— 4hat although the tenant 
Steven became bankrupt before Whitstmday, and waa there- 
fore unable afker that term to continue possession for the 
year for which he had retaken the house, sod that although 
the trustee did not in so many worda adopt the new let, yet 
baring sufiered the furniture to continue in the premises 
after the 10th day of May, being the legal term, another 
year'a occupation had been entered upon, and in thia way 
the trustee had practically adopted the let. and become 
bound for the rent. But the casual continuance of the 
furniture in the premises cannot reaaonably be so inter- 
preted. The trustee wsa not confirmed for several daya 
after the term of Whiuuoday had arrived, and until ha was 
conflnlied he had no title to remove, or otherwise interfere 
with the effects. No sooner, however, waa he confirmed 
than he took active steps to sell the furniture, and so eva- 
cuate the house, by which an opposite intention was indi- 
cated than a deaire to adopt the bankrupt's let. It baa been 
shown that the trustee's proposed sale was only stopped by 
the pursuer's interdict Suppose, then, the trustee's inten- 
tion to have been to remove, and that he did not mean to 
become bound for the rent, it remains to be enquired, whe- 
ther he really was bound notwithstanding. 

rt is true that by the Acts 1690, c 99 and 1608. e. U^ 
the 16th day of May is declared to be one of the legal terms, 
an well for removiogs from subjects, both burgh and land- 
vard, as "to all effiBeta whatsoever;" but as is noticed by 
Professor Bell, ** the mode of warning and remonn({ from 
urban subjects (iucluding houses in the country without 
laud) ia generally regulated by loeal custom,"-«prineipJes, 
aec 1378, 5th ed. In the burgh of Olargow it is matter of 
perfect notoriety that the term of remOTiog has long been 
fixed as on dHth May, although rent ia due es lege, and 
rpodved at the legal term on 10th May. This rule admits 
therefore of lensnts getting possession of their houses no 
aoooer than the removing term, so that they would not be 



permitted to eigoy a yeai^a occupation if their term waa 
limited to the lOth of May following. Landbrda ezaflt, and 
are entitled to payment of their renta at 10th May, but the 
posaeasion for which tenanta so pay does not cease till the 
38th of that month. Applying tbia rule to the eirenm. 
atancea of the preaent case, it is plain that if the bankmpt 
had not retaken his honae, be, and in hia stead, hia trustee, 
was entitled to the use of the premises till 96th M^ with, 
out incurring iiabili^ for another year'a rent. Aa the 
bankruptcy brought the new let to an end when the truatee 
aaaumed office, be foiud the premises thereforo under sir* 
enmstances aa praoiaely aa if thero had been nc» relet, and ha 
waa entitled to the fVill nae of the house till the remaining 
term, which was de facto, the completion of the firat year. 

Cases mi^ be imagined, and donbdeaa have occ u rred, 
whera landlords have been found entitled, immediately 
alter the legal term of WhiUunday and befbre the 3eth daj 
of Mi^, to exeniae their right of hypothec over the eflbeta 
of tenanta for a newly begun yearns occupation. For ex- 
ample, if a tenant had paid hia Whitaiuday rent and pre- 
viously renewed the annual let of hia house, and so engaged 
to remain in occupation for the appruaohiug year, and if 
after the lOth and before the 38ih d^ of May a creditor of 
the tenant ahonld, under parata exeeuHo, hare poinded the 
latter'a ellects, and threatened to sell, the landlord might be 
justified, and have right to interpose and atay prooeedingB 
until the new year's rent ahonJi be secured. In sooh a 
case, because the tenant waa not to remove, the burgh 
custom had no application, and, aa a laodlord'a rignt of 
hypothec over a ooofse of years never suspends but runs 
firom the year past and paid for into the year begun and 
unsecured, no erediu*r could possibly defeat the landlord's 
right by the execution of diligence againat the tenantTa 
etfeots during the period referred to But auppoae the 
tenanCa let had terminated at Whitsundi^, and he wum to 
remove at the flitting term, the rent being duly paid, it 
cannot be doubted that a creditor might elliectnally and 
safely execute hia diligence between the legal and the 
flitting terms without interfering with the right of hypotbeo, 
which in such ciroumsunces really has no existence. 

Xo expenses have been awarded, because there waa a 
balance of the Whitaunday rent admittedly due when the 
action was brought, and that rent was not consigned with 
the deftsnces. So fkraa regarda it, the pursuer was right in 
bringing this action, and tee defender was wrong while be 
acknowledged the rent, that he did not pay or consign the 
amoimt at once. That no doubt was done afterwarda out of 
the proceeds of a sale of the bankrupt'» effects ; but then 
partiea were in Court, and expenses had been incurred. On 
the other hand, the diacussion between the partiea mainly 
related to the punuer's alleged right of hypothec over the 
effects for another year's rent in which he hsa not suc- 
ceeded. The Sheriff.Substitute sets the expenses justifiably 
incurred in bringing thia action for the balance of rent 
against the expenses properly incurred by the defender 
Drew in resisting the pursuer's attempt to extend hia right 
of hypothec, and refuses costs to either party. 

Both parties appealed, and having been heard. 
Sir Archibald Alison pronounced this judgment : — 

Having heard partiea* proeuraton under the appeal for 
the pursuers upon the Interlocutor appealed againat and 
whole process : Finds that the tenant bteren's estates were 
sequestrated under the Bankrupt Act on 0(b May, 1860, 
ana that the defender Bn^w was elected and oonfiimed 
truatee thereon on the Slat of that month : Finds that the 
house in which the furniture and efiecta in question, form- 
ing the initecta et iUata, were placed, had been taken on by 
(be tenant Stevens st Candlemas preceding for another year 
at the same rant : Finds that no repudiation of the leaae 
for the following year was intimated to the landlord prior 
to the 10th of May, 1800, and that at that term there waa a 
balance of rent owing, of £-1 lOs. or thereabouta : Finda 
that on the 2&th of May, the landlord presented the pnsaent 
application for sequestretion of tha effects in the house in 
payment of said balance of rent due at Whitsunday, and in 
security of the year's rent from that term, and also for inter- 
dict against a threatened sale ot the furniture by the truatee 
on the tenant's sequestrated estate : Finds that the furni- 
ture was accordingly sequestrated at the landlord's inatanoct 
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bat «M aft«rwaitb tllowsd to be sold off \j tbe tnutoe on 
eoodltioii of the proceeds of nie being oonsigned in the 
bsnds of tbe Clerk of Conrt, sdl^ect to the clsims and pleas 
of th» parties, whieh was soeordingly done before the 38th 
of Umj; and the qnestion that now arises between the 
ptrties is, whether tbe fVimitiire and eileets beeame sulgeet 
to the landlord's right of hypotheo for tbe year's rent from 
Whitsnnday, 1890, in oonseqaenoe of being allowed to re- 
main in the house after the 15th of May, and no repudiation 
of the lease for that year haring been intimated to the land- 
lord prior to that date, or whether the tmstee on the 
tensntiB ban krapi estates is in virtue of the sequestraiion of 
the tenant's estates on the Idth of Msy, entitled to the fhr. 
aitore under a right to remoTe the same from the house an? 
time before the 98th of Hay, being the cooTentional term 
of removal fW>m honses in Glasgow: Finds, in point of law, 
that the flrat daliveranoe in tbe sequestration under the 
Bankrupt Act, on 6th May, dirested the tenant of his whole 
nssna and estate, and the subsequent act and warrant in 
Cifour of the defender Drew, as tmstee, transferred and 
▼eated in him for behoof of the creditors, the bankrupt's 
vholo moveable eeute and elliBots wherever situated, as at 
the date of the bankruptej, subjeet always to snob preferable 
leenrities as eiisted at the date of the sequestration; but 
finds that the furniture and effeeU in quention having been 
aliowed to remain in tbe house after the 15th of May, under 
the let taken hj the tenant for that year at Candlemas pre- 
•sding, without any repudiation of the lease having been 
intimated to the landloid prior to the 15th of May, become 
aulgeet to the landlord's right of hypotheo for the rent of 
that year, notwithstanding the sequestration of the tenant's 
astatet under the Bankrupt Aet on 5th May, and that the 
landknd was enUtled to sequestrate the effects in security of 
the rent from Whitsunday, 1880, to Whitsunday, 1801, as 
veil as in payment of the bslance of rent due at Whitsunday, 
1800: Finda that the legal and statutory term of Whitoun. 
day is the iOth of Msy, and the customary or conventional 
term of removal from hcoses in Glssgow ou 98tb Msy has 
no bearing on tbe present question : Finds, that if the 
trustee or creditors of tbe tenant did not mean to become 
liable for the rent for the succeeding year, intimation to 
that eflbct should have been made to the landlord prior to 
the 15th of May, and that had this been done the trustee 
might haye been endtled to remove or sell tbe ftimiture 
before the 28th of May. in virtue of the flrst deliverance in 
the sequaatration on ftth May, without its being subject to 
that year's rent: Finds that, the finding in the Interlocutor 
SDder review that the balance of £1 10s. of rsnt due at 
Whiuanday, 1880, has leen already paid, is admitted to be 
a miatake, and that the same has not yet been paid ; there- 
ioiv, alters the Interlocutor appealed against ; grants war- 
rant to, and authorizea the Clerk of Court to pay over to the 
pararers out of the consigned money the said sum of £4 
IOh. Bteriiog, and also the snm of £25, being the rent of the 
bonae for the current year, under deduction of tbe landlonl's 
pmportion of taxes effeiring thereto, and to pay over the 
bslsnce to tbe defender, the trustee on the sequestrated 
estste of the tenant: Finds the pursuers entitled to ex. 
] eoaea, of which sppoints an account to be given in, and 
n^miu the same to the auditor to tax and report, and 
dfcems. 

AcL A. TouMo. Alt, L. CowAV. 



8th March, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Bxll.) 



Ro3B, Graham, Wilson, k Mandt., v. Ddsoan 
M'DonOALL. 
Draft Bill of Exobauge — Indorsee and Cedent, oath 
of— IVoof of Payment — A. dram a bill on B. an 
13(A October, but before acceptance, indoreed it to 
C. : B. refuieil to accept, alleging that on Sth 
October, he had paid A. all he owed him. The 
ecettf (7. having raieed action for the eontenU of 



the draft againd B. — Hdd, thai B. wu entitled to 
a pro^f of hie drfenoe by writ or oath, either of the 
indortee and holder of the draft, or of the cedent. 

The purauers sued tbe defender for £280 sterling, 
tbe amount of a bill drawn by John Dodds dc Co. 
upon the defender, in the pursuer's fitTour, dated 
12th October, 1860, and payable one day after date 
for yalue receivedy which bill, when presented, tbe 
defender refused to accept or pay, although at the 
time tbe same was drawn and presented, it was al* 
leged he had funds in his hands belonging to the 
drawers to an amount beyond that contained in the 
bill, he being indebted to tbe said John Dodds k Co., 
for brandy sold by them to him. 

Tbe bill was duly presented, and protested for 
non-acceptance, and for non-payment. Tbe defence 
was a denial of having been indebted to John Dodds 
& Co , the drawers of the bill ; and, on the contrary, 
that they were the defender's debtors. The record 
was closed on the summons and a minute; and par- 
ties' procurators having been heard, the Sbenff-Sub- 
stitute pronounced this Interlocutor:^ 

Having heard parties' procurators, and reTiewed the pro- 
cess—Finds that, whilst the defender sdmits receipt of the 
brandies specified in the account annexed to the summons, 
he denies that when the bill libelled on was presented for 
his acceptance he was indebted to tbe drawers thereof, the 
pursuers' cedents, either in the amoont of said bUl or any 
part thereof; Finds that by the defender's own showing, the 
fact of his non .indebtedness depends upon tbe correctness of 
two entries in the pass-book No. 6/1— the one being under 
date Feb. S, 1860, " To cash proceeds bills P.&, A.G. ^dOO,"* 
and tbe other being under date Oct. 10 of ssid year, " De- 
ductions agreed to be sUowed on brandy 1563, 3d., £10 
10s. Od." : Finds, as regards the flrst of these items, thst the 
defender is entitled to prove the same by the writ or oath 
either of the pursuers or of their cedents, seeing that the 
indorsation of a bill blank in the acceptor's name is not 
equivalent to the assignation of a liquid claim which diTesta 
the cedent of his interest, and all objections plesdsble by a 
party on whom a bill has been drawn, but who has not ac- 
cepted it, against the drawer, are also pleadable against the 
indorsee ; therefore, before fhrther answer, allows the par- 
naer a proof accordingly as regards said item, and to the 
pursuers a coignnct probation, in so far as the proof may be 
by writ : Farther, allows the defender a proof, pro tU de jure, 
of the said second item of XtO 10s, Od., and to the parsuer a 
conjunct probation: Orsnts diligence against witnesses and 
havers, and appoints the cause to be enrolled in the diet roll 
of 4th December. 

Note.— The claims of an onerous indorsee for pi^jment of 
a bill, is not in general, affected by any plea of compensation 
(not appearing ex faeie of the bill) to which tbe drawer or 
persons indorsed might be lisble. But the rule sulTera an 
exception where the indorsation is taken prior to acceptance. 
:Such indorsation, no doubt, transfers to the inilorsee ftmds 
to the amount of the bill, it they exist in the hands of the 
drawer ; but if the ground upon which acceptance is refused 
is, that nothing is owing, it is open to tbe non>acceptor to 
establish this sgsinst tbe indorsee in the ssme msnner in 
which he would have been entitled to establish it against 
the drawee, because, ex Jacie of the document endorsed, no 
prior obligation existed on the part of the drawee, and, 
therefore, the indorsee most be held to have taken the bill, 
subjeet to all the risks of exceptions. If the law were other- 
wise, then A, by simply indorsing to B. a bill drawn upon, 
but not accepted by C, might deprive 0. of the only metins 
ho had of proving that he was not indebted to A., vis., by 
A.'s osth. 

This Interlocutor was appealed by tbe pursuers; 
and parties' procurators having been heard on the 
appeal, the Sheriff pronounced the following judg- 
ment : — 
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Having beard {Mulies* proearatom uodar tb« parsoen* 
appeal opon the interloeiitor appealed against, in lo far a» 
the mode of proof i« eonoerotHl, end having made avisandam, 
and eomiderad the eloeed record and whole prooeae^^FindB 
that the defender's defenoe against the present action de- 
pends on the alleged pigrment of X800 on 8th Febmary, 
1860, the bill drawn bj Dodds ft Co. in faronr of the par- 
tners upon, bnt not aorepted, hj the defender, being dated 
13th October, 1860: Finds that the feet in regard to this 

Kyment raised the qaestion on whom the omit of proving it 
«, and the mode of proving it ; the pnrsner oootending 
that it ean be proved only by their writ or oath, while the 
defender maintsins that it ean ba proved by the writ or oath 
of the pnrsoers or of their cedent, Dodds & Co., who drew 
the biU libelled on upon the defender, and handed it to the 
pormiers*. Finds that a draft or btU drawn upon a party 
presented for aeoeptano^ transfers to the Mjee any funds 
in the hands of the drawee to the amoont of the bill, and ia 
eqoivalent in law to an intimated assignation 1^ the cedent : 
Finds that as the defender denies that when the bill }i tilled 
on was presented for his aeeeptanee he was indebted to 
Dodds & GOh the drawers, and Uie par»oers' cedents, to any 
amount whatever ; and as the bill wss not aeoepted, the do. 
fender is not entitled to prove by the writ or oath of the 

}>ursner«> cedents the payment of the X800 rsfened to, see- 
nff a party, by simply drawing a bill and handing it over or 
indorsing it to another, eannot deprive the drawee before ac- 
ceptance of any defeneea or exceptions pleadable by him 
against the drawer; therefore adherea to the interlocutor 
appealed against, reserving to the porsners all pleas as to 
the weight to be attached to the pnrsuers* cedents when 
taken, founded on the feet that by the bill fonnded on Dodds 
& Co., the drawees, transferred to the pnrsners any debt dne 
to them by the defender to the amount of the bill, and, there- 
fore, Dodds & Co., the cedents, ceased thereafter to have any 
interest in the matter, and ounid not dtacharge by their oath 
or receipt any debt owing to them at the date when the bill 
WAS presented for acceptance by the defender. 
JeL J. Naumith. ail J. Mabshalu 



10th Mabch, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. Shbriff Stratherh.) 



GeOROB Rin> 9, DUKOAH WiLKTB. 

Small Debt Decreet — Pajments by Instalments — 
Forfeiture of Privilege by Mluxe-^Held that the 
condition in nnall debt dtcreeUy aHitoing the de- 
fender the privilege of paying hy ingtalmente^ vig. — 
**Ifthe defender ihall allow one imtalment to run 
inilo another tmpaid, then the indulgenee of paying 
hy intialmenU thall eeaee,'' mttet be underOood to 
mean that there ehall he two imtaUnente of the dd4 
dve and exigible, hefoire the privilege of paying by 
inttalments iiforfeited^ 

RviD preseDted a petition to the Sheriff Court of 
Glasgow for recal of certain arrestments which the 
defender had used upon a small debt decreet which be 
had obtained agaitist the petitioner, and for damages 
for the illegal and nimious use of that compulsitor. 
He alleged, that the arrestments had been used 
upon the small debt decreet, although he had the 
privilege or indulgence of paying the debt by certain 
instalments, which he had duly paid. The de- 
fenoe was, that the indulgence of paying by in- 
stalments had been forfeited in consequence of the 
defender, (the petitioner) having allowed one im-tal- 
ment to run into another unpaid. The question 



therefore was, in what sense was the phraseology in 
which the condition was usually expressed in small 
debt decreets, to be understood. For the petitioner, 
it was maintained that the meaning was that until 
two instalments had beoome due, ibe privilege was 
not forfeited ; while the defender argued, that where 
one instalment had beoome due and a portion of the 
second period had elapsed, say the day after the 
first instalment beeoming due, the indulgeaoe had 
been forfeited, and the pursuer was entitled to 
enforce bis diligence for the entire amount of his 
decree, and that this was the invariable and univer- 
sal practice'. The record was closed, and parties 
heaiti, when the Sheriff-Substitute pronoimoed the 
following Interlocutor : — 

Finds that, on 15th November laat, the defender obtaiBed 
decree in the Sheriff Small Debt Court, in Glaiigow, against 
the pnrauer, for a debt of £& 98 lOd of principal, and with 
Is of expenses, with the pririlege of making payment by 
iostalmenta of da 6d per week, commenring the flrat inatal* 
mentonSSd Nov. thereafter, but with the condition and 
declaration in the decree - that if the defender shall allow 
one instalment to run into another unpaid, then the indul. 
gence of paying by instalments shall cease,* and, in that 



event, execution was appointed to peas, after a charge of ten 
fk^ee days, for the whole sums decerned for and unpaid; 
Fiods that the first eight instalments, under thia deoree^ 
fell due— (1) on SSd November; (2) SQth November, (S) 
6th 1;ecember; (4) 18th December; (&) SOth December; 
(6) 87th December; (7) 8d January; and (8) 10th January, 
1801 : Finds it instructed by the pass-book produced by the 
pursuer, and wherein it is admitted that the instalmenta 
were entered as paid, that the first four of said instalments 
were paid within one day after they respeetiveiy fell due, 
but the fifth instalment, due on 80th December, was not 
paid imtil the 84th, the sixth, which fell due on 87th Dee- 
ember, wss not paid till 8d January following; and the 
seventh, which fell due on 8d January, was not paid till 9\h 
January : Finds that in three inatanees in succession, there, 
fore, the pursuer had suffered each instalment to run into 
another unpaid, and the privilege of paying by instalments 
had ceased: Finds that the defender availed himself of his 
right to proceed to recover the whole balance of the contents 
of said deereo, under deduction of the instalments paid, and 
caused the defender to be charged on 11th Jan. last, as ap* 
pcara Arom the ezecution endoraed on the decree itself 
which charge operated aa a aniBrient intimation, if any was 
required, that the privilege of peying by instalmenta bad 
ceased : Finds that the pursuer did not make p^rment of 
said balance within the days of charge, but appears to havw 
made payments of 8s. 6d. weekly, which the defender ac- 
cepted: Finds that, on the 16th Feb. last, the defender 
caused the pursuers wagea to be arreated in security of the 
balance of hia debt^-and to have which ai-restment reoalled 
without caution, and for interdict againat farther arrestments, 
and for damages, on the ground that the arrestment used was 
illegal, are the objeota of this action— and on the allegatioii 
that, up till and after the day of arrestment, the instalments 
under the decree had been " all duly paid:*' Finds that these 
grounds of action are unfounded, both in fact and in law, 
aaid instalments not haring been daly paid, and the priri- 
lege of paying by inaulmenu having oeaaed, and the aaid 
arreatment was not illegally used. Therefore, lefosee recall 
of said arrestments and the interdict craved, sustains the 
defences, and assoilzies the defender from the whole con- 
clusions of the sction : Finds the pursuer liable in f . 
allows sn account thereof to be lodged, and remits the i 
to the suditor to tax and report, and decerns. 

NoTB. — Unless the conditions of smidl debt decrees, under 
which poor debtors are privileged to pi^ their creditors bj 
instalments, are exactly complied with, the humanity of the 
piirilege will be misplaced, and the intereais of ereditors 
unjustly dealt with. If the pursuer is entitled without 
Torefeiting the indulgence, to extend the dates of payment 
even a dey or two beyond the time limited, then, ii is 
difficult to see why he might not Uke a wM»k iuelf, and 
suffer two instalments to run into a third, and so, practically 
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set tiM ooadiiion of the privilege aside eltogether: Bat, in 
point of fiet, the punoer had, in regard to the serenth io- 
tulmrat, aetaally aliowed it to remain orenlae tiz daje, 
•ad then it was, and beoaoee ihe preceding two instalments 
vers also irregnlarlj peid^ that the defender rindieated his 
light to enforoe the deeree by charging for the whole remain- 
ing Ulanee: That step was a snflteient assertion of bis right, 
and the fsilnre to paj within the conditions of the deeree a 
ufldoit forfeiture of the indnlgenoe to paj by instalments, 
•od from that moment the defender was entitled either to 
enforce payment at once, or deal with his debtor otherwise 
u he thoogbt flt. It is in possible to regard the manner in 
vhieb the subsequent ftajrmenta were made as any restittitioo 
of the parsuei's privilege of paying by the instalmenu at 
fliit alloved nnder the ~ 



ThiB Interlocator was appealed, and partiea' pro- 
ouniton haying been beard, Sir Arobibald Alison 
pronounced tbia judgement :-^ 



Finds that the decree obtained by the respondent against 
tha petitioner in the Small Debt Gonrt on 0th Nov. last was 
for toe earn of £b Os. lOd, with Is. of expenses, payable by 
iDstsJoMnts of Se. 0d. a week, '* commencing payment of the 
first instalment upon the 9'ind of November current, and 
ooQtioaing thereafter in the regular payment of said instal- 
■enu till the whole of the said sums ba paid up". Finds 
that ^ the said decree it la declared that "If the defender 
ihall allow one instalment to run into another unpaid, then 
the indolgenoe of paying by instalments shall cease.** Finds 
it proved by the pass-book produced in process that the 
petitioner paid, and the respondent accepted payment of, 
U veekly instnlmeoU of 8s. Od. under the ssid decree, the 
first having been paid on the 38rd Nov., and the last on 9 let 
Feb. test: Finds it prored and admitted that, during that 
period no one insuiment had run into another unpaid, and 
that on the 16th of Feb., when the respondent used the 
itrestment oompkuDed of— of the peiitioners wages—for 
psyment of the balance of the whole debt, there were not 
two instalments due, or exigible, the respondent hsTing 
been paid, and taken payment of, an instalment on the 15(h, 
the day immediately preceding: Finds, in point of law, that 
sader the terms of the amalUdebt decree, the petitioner 
only furefeiied the privilege of psying the debt by weekly 
iostalmeots in the event of his allowing one instslment to 
ran into another unoaid, and that aaitis proved and admitted, 
that at the time the ariestment complained of wss used, 
there weie not two insuilmenta due or exigible, the respon- 
dent was not justified or entitled to use arrestments for the 
whole balance of the debt: Therforc, alters the interlocu- 
tor eompkined of, repels the defences, and decerns in terms 
of the prayer of the petition, except as regards the conclusion 
to have the respondent found liable in aamages: Finds the 
petitioner entitled to expenses. 

KoTB.— The Sheriff considers this esse as one of consider- 
able imporunce in regulating the practice under smsll debt 
deerees, and the rights and privileges of creditors and 
debtors under decrees pronounced in that Court, in which 
the sum decerned for is declared payable by insialmenis. 
To frBtitle the debtor, in any such decree, to the privilege ot 
paying the debt by instalujents, he must no doubt comply 
with the conditions under which that privilege has been 
grantsd ; but so long as he does so, he is entitled to the 
privilegA, which, in many cases, the Small Debt Act and 
homaniiy alike require and contemplate, should be granted 
to parties in poor or straitened circumsunces. Under the 
imall debt decree produced, the petitioner in the present 
esse was allowed to pay the debt bj instalmenis of 2s. Od. s 
veek, and the only condition under which that priwilege is, 
by the deeree itself, declared forfeited, is in the event of 
*'one instalment running into another unpaid." The 
Sheriff holds that the plain and obvious meaning of these 
wurds, whatever the practice of officers and others in the 
Small Debt Court may have been, is, that there must be 
two instalments of the debt due and exigible, before the 
privil«^e of paying by instalments is forfeited, and he can- 
not adopt the construction put upon them by the respon. 
(lent, as well as the Sheriff-Substitute, that the instant one 
iaataiment is past due the privilege of paying by instal 
ments, aliowed to the debtor by ihe decree, is forfeited, and 
the whole debt at onoe exigible. The decree does not saj 



that in the event of each instalment not being paid as it 
falls due, the privilege shall be forfeited, but only in the 
event of one instalment running into another unpaid, 
thereby complying, according to the clear grammatical coo* 
struction of the words, that two instalments must be due 
and exigible before the diligence can be pot in force for toe 
whole debt. It may be tl^at, in the present case, each insUl* 
ment was not paid on the wery day it fell due under the 
decree; but still, the respondent having accepted of the in- 
stalments from time to time, must be held to have homolo- 
gated the pi^mento as made within the time, and as it is 
proved that during the whole period the fourteen weekly 
insulments were continued to be paid by the petitioner, no 
one instahnent had run into another unpaid, or, in other 
words, there were not two instalments due and exigible— 
the petitioner cannot be held to have forfeited the privilege 
of paying the debt by instalments, and, therefore, the arreat- 
ment of his wages for the balance of the whole debt muat be 
held to have been illegal and unauthorised by the deeree, 
and muH be recalled. 
Act. Jamss iMout. AU. W. M. Wiuox. 



12iH Mabob, 1861. 

SHERIFF COURT, CAMPBELTOWN. 

(Mb. SBiRirrGABDiHEE) 

StKWABT and OtHBBS v. GbIG and OIHBR& 

LaDdlord and ToDant— Removing — A.8. 1756 — 16 
and 17 Vict., cap. 80, aeo Zl.^Whare a Tenani 
refiuei to grant the letter of removing in Urme of 
eeetUm 71 of 16 and 17 Fief., cap. 80, A^ iNd^r 6« 
decerned aaainetfcr the expeneee inenrted 6y niis- 
ing an ordinary action of remnmng, ikaitgh deeree 
hae been obtained in absence, 

Tbu was an action againat the defender and bia rab- 
tenauts, to have them removed from the fiurm of 
Oatfield at the term of Martinmas kst At the call* 
ing on the 19th of October last, the pursuers lodged 
a minute, in which the/ stated that prior to the in- 
stitution of the action, application had been made to 
the defender, Mr. Greg, to grant the letter of 
removal, provided for by seetiou diet of Act 16 and 
17 Vict, cap. 80, conform to letters addressed to 
him by their agent, copies of which were produced 
therewith, but that such application had been 
unattended to; and iu respect, the pursuers were 
consequently necessitated to raise the action, they 
craved the expenses thereof from the defender, Mr. 
Greg. The summons contained a conclusion for 
expenses against him. Ko appearance was entered 
for the defenders, and the Sheriff-Substitute or- 
dained them to remove, but continued the case till 
the 2Gth as regarded the conclusion for expenses. 
On which date he pronounced the following Inters 
locutor ; — 

The Sheriff-Substitute bavin? resumed consideration of 
the conclusion for expenses, rsfuses the same for the reasons 
meuiioned iu the sui^oined note, and decerns. 

Nuts.— Although no appearance has been entered for the 
defender in this case, the bheiiif-^nbsdtute has been led 10 
consider the speciality in the conclusion for expenses in the 
presen t summons. In removings, hitherto, it has been the in- 
variable pracuce to conclude for expenses only in the evenc of 
the tenant appearing and oppoaiog. The reason stated in the 
pursner^s minute ior following a different course io the pre* 
sent instance, where expanses are concluded for generallj, 
and oraved in the minute accordingly, is that the tenant re. 
fVued to grant a letter of nmoval as now anthoriaed bgr II 
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»nd 17 Yiot, cap. 80, sacU 81 (the recent Sheriff-Coiirt Aet), 
which, if he had gi^en, wonld have rcDdered all the expenses 
ol the present action nnnecessary. There is mnoh force in 
this argnment, and it is not without hesitation that the 
Sheiiff.Sohstitnte has reftised to give effect to it, and mainlj 
because he has felt indisposed to introduce a change in the 
past prooeduxe, of his own authoritj, and without reason to 
believe it has been done in other oourts. In Soutar's recent 
Stjles, the old form of oonclnsion for expenses is still main- 
tained in the summons of removing. 

This Interlocutor haTing been appealed, Sheriff 
Clegfaom pronounced the following judgment : — 

The Sheriii; having considered the appeal for the pursuers 
and whole prooem, recals ihe interloeutor appealed against, 
and remits to the SheriiT. Substitute to decern in absence 
against the defender for the amount of the expenses as the 
same may be asoei udned on taxation. , 

NoTB.— The Sheriff considers that the Sheriff-Substitute 
was quite right in not granting d€ pUmo the prayer for ex- 
penses in the unusual form in which it was presented ; but 
as it wss explained that the defender had been asked to 
grant a letter of removal, as shown by the copies of letters 
produoed, there is a good prima'/aeU ground for finding him 
iiaUe in expenses. He might have appeared only to resist 
the oondusi* n for expenses, and not having done so, the 
pursuer seems entitled to decree in absence. Formei-ly ex- 
penses were not asked for, beenuse the defender, who did 
not appear, could always say, I was ready to remove at the 
term, and you only took this step ob iKojorem coutelam, and 
therefore, at your own expense. But now, as the de- 
fenders granting a letter to remove, would prevent any neoes. 
sity for a summons of removing, his refusing to do so mi^ 
be viewed as the cause of the expense being incurred, which, 
therafoie, it is just that he should pay. The provision of the 
statute in regaid to letters of removal should be favoured as 
intended to diminish litigation and expense. 

The defender Mr. Greg haying seen this judge- 
ment reported, lodged a reponing note and couaigned 
the expeneee as taxed when the case was opened up. 
In the minute of defence it was pleaded that the only 
defence the defender had to state was to the conolu- 
sion for expenses, and that as regarded it his defence 
^as — First, a general denial of liability for expenses 
in an action of the kind ; second, that he had nut 
refused to grant the letter of removal requested by 
the pursuers, as stated in their minute No. 3 of process, 
but that, on the ooutrary, after receiving their agent's 
letter applying for the same, and after calling twice 
upon him for the purpose without finding him, he 
liad called a third time and expressed bis readiness 
to grant the letter required, but that the agent re- 
fused to take it, and this was before any summous 
hud been received against tiie defender ; and. tliiiii 
and separately, that in any view the defender could 
not be made liable for the expenses incurred relative 
to the removal of the subtenants, the same being 
unnecessary. 

The record was then closed, and a proof allowed. 

Proof having been thereafter led, the bherifi-Sub- 
Btitnte pronounced this Interlocutor : — 

The Sheriff-Subnitote, having considered the proof and 
advised the profess^ Finds that, in the eircamstances dis. 
closed by the prool, there appears no sufficient ground for 
deviating fiom the established practice of allowing no ex- 
penses in an undefended action of removing ; therefore, oi 
new, assoilzies the defender, Greg, fh}m the conclusion for 
expenses, finds him entitled to the expense of has appear- 
ance, of which, allows an account to be given in, and remiu 
the Same when lodged to the auditor to tax and report and 
diHserns. 

Noiis. — The reasons that have weighed with the Sheriff- 
Substitute in coming tu the above conclusion are— (1) That 



the letters written to the defender did not iu any a v^ certify 
him that, if a letter of removal was not gtanted, the expensea 
of a summons would be claimed from him; (9) That no 
letter of removal was eneloaed which he oould have signed, 
and therelqr rendered his waiting on the pursuer^ agent 
personally uanecessaiy; (8j Hia atatement, which then 
seems no reason to doubt, that he did actually call timeoualy 
twice for that purpose; {^) That, though the aummona 
seems veiy properly to have been in draft at the time of his 
third call, it was not proposed to him to gtant the required 
letter, even with the condition of his piling the expenses of 
the draft; (0) The grounds mentioned under the first three 
heada seem to give reason for not subjecting the defender in 
the expenses even of the draft In the view taken by the 
Sheriff-Substitute, he has not found it necessary to consider 
the separate point — whether, supposing the defender liable 
for expenses of summoning himself, he should also be sub- 
jected in those occasioned by including the subtenants. The 
grounds urged for non-liabili^ in that reapeet weiv— (1) 
The allegation that, in pomt of law, no warning is neeea- 
saiy to Bubtenanu when the principal tenant ia cited— a 
plea which the pursuers argue held good only when no 
power was given to subeet, while^ in the praaent eaae» 
the tenant had the power; and (A » That by ihe defeaden 
granting a letter of removal, the pursuers would have been 
pisced in no better position, ss regarded the subtenants, 
'"^'- if the summons had been directed solely against 



The pursuers appealed against this Interlocutor, 
and lodged a reclaiming petition, to whidi the 
Sheriff appointed answers to be given in for the 
defender, and thereafter pronounced this judg- 
ment: — 

The Sheriff, having oonsidered the appeal and redaiming 
peUtion for the purauerM, answers for the defender, and whoJ« 
proreas^ adherea to the interloeutor appealed against, and dis- 
misses the appeal-.Finda the pursuer liable in the expensea 
of the appeal, of which, appoints an account to be lodged^ 
and remita the same to the auditor to tax on the lower seala, 
and allowing not more than eight aheets for the answers^ 
and to report, and decerns. 

NoTi/— The evidence led has altered the aspect of the 
case. In point of fiust, since it was formerly before the 
Sheriff he need go no farther than the simple fact that, the 
defender called at the office of diepursuer'aagenton the Istof 
October, when it was not too Iste to sign the letter of re- 
moval, and obviously 'or ihe purpose of doing so. The pur- 
suers argue that it would have been necessary to obtain 
letters from his subunantM also. But on referring to see. 31, 
of the 17th and 18ih Victoria, cap. 80, it would be aeen thai 
such letter has the same force and effect as a decree of («. 
moving, ordaining the grantor, and inter o/ta his subtenants, 
to be ej(*ct«d at the term, and ia a warrant for the granter 
sod his subtenants being thus ^eoted. The Sheriff holds 
that subtenauu, uulesA recognised by the landlord, do not 
require to be called in an action of removing; and, in the 
same way, under the above sututory provision, it waa nn- 
necessary fur the pursuer's agent to do mora than get the 
defender's siimatore to a letter of removal ; for it is not al. 
leged here that the landlord had recognised the aubtenanta. 
The Sheriff' adherea to his former view, that if a tenant re- 
fuses to grant a letter ot removal, he ought to be held liable 
in the expenses of the steps which ordinary prudenaa 
requires the landlord to take to ensure his removal. Bat 
proper evidence must be produced that he really did reftiae 
to gt:ant a letter, and the omu seems to be on the landlord 
to present to him timeously a letter in proper form for sig- 
nature, and some intelligible intimation that, on his not sub- 
scribing, he wUl be held liable in expenses, is also advtaable, 
though, perhaps, not in all circumstances indispensable. 
I'he answers, though a very able paper, are in length quite 
out of proportion to the case, and a large part la occupied 
in arguing against the view alrtrady decided by the Sheriff 
Hnd from which he does not deviate. It has, there- 
fore, been thought right to restrict the charge against the 
pursuers. 

AeU J( HX CoLviLLX. JM, jt.uM Mvaaav. 
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16th March, 1861. 

SHBEIFF COURT, GLASGOW. 

(Mb. Shsbiff Bell.) 



Peteb Dixon «. Thb Cltdb Paper Gompant. 

Sale — Price — Abatement of. — Goodi $old hif wetgM 
mrefimnd on deUvery io be aaturated with yfater. 
Tk$ Invoieei corruponded wiih the weight on de- 
hvery. On the goode being dried, and tamplee 
weighed^ an apjprfttnmaiion vku made to the over' 
weight Fagnuni wu tendered of the price, leu 
CAe ^feerweiaht thue aeeertained, loAicA woe refused. 
On an actum for the priee, an abatemetU was a^ 
lowed for the inerweighit cawed hg the wetneta. 
Tu8 was an actioa for payment of £233 168. 9d., 
for lags aold tA the defenders. The defence was that 
the ngs irare deficient in quantity as compared with 
the quantities stated in the inyoioe, to the extent of 
26 cwt. 1 quarter and 6 lbs., and this arose from 
their having been saturated with water : that the 
acoount was therefore oyerchaiged £23 6s. 9d., 
which, when deducted from the sum sued for, leit a 
baknoe of £210 10s., which had been consigned in 
the hands of the Clerk of Court The sum in con- 
tention was therefore £23 6s. 9d., the corresponding 
OTeroharge, to the alleged deficiency in weight. The 
record liaving been dosed on summons and a minute, 
a proof was allowed to both parties. The proof hav- 
ing been led, and parties* procurators heard, the 
following Interlocutor was pronounced : — 

Hiving heard parties' procurators, and reanmed oonsider- 
atioD of the proof, prodoctions. and whole proces8-.-Find8 
that the sammona eondades for payment of £238 15s. 9d. 
t^ the priee of rags sold by the pursuer to the defenders : 
Kods thet the defenders have all slong admitted their lia- 
bility for JSHIO of said price, and having eon signed said ad- 
mitted snm in the hands of the Clerk of Court, the same has 
ODoo been paid over to the pursuer nnder judicial authority, 
so that the balance for which the pursuer now seeks decree 
is X23 6s. Od. : Finds that the defenders refused payment of 
laid sum, on the ground that the ra^s were delivered to 
them in a wet condition, and that the overweight thus occa- 
•ioned, and for which they are not bound to pay, amounted 
to 28 ewL 1 qr. and lbs., as sUted in their letter of 20th 
Maxeh last^ in No. 5, and in the note of overweights No. fi/7, 
vhieh overweight represents the said sum of L23 Cs. 9d. : 
Fiods it proved that the rags were in a wet condition when 
delivered to the defenders; and as regards the parcel deli- 
vered on the 14th March last, the defenders intimated to the 
porraera that they were '* very wet," by their letter of that 
date, of which No 5/1 is admittedly a copy ; and as regards 
the parcels of rags delivered on the 0th, 19tb, and 20th 
March, the defenders intimated l>y their said letter of 20 ih 
Marsh, in No. 6, the preeiae amount of overweight to which 
they ol^eeted in respect of their wet state, which letter also 
states the preeise amount of OTcrweight in the parcel de- 
Uvsred on the lith March : Finds thst the witness, John T. 
Milne, who took to the pursuers the defender's letter of 14th 
March, depones that the pursuer said he had not seen the 
ngs, and that the defenders were to dry them and send a 
note of the weight after they were dried, which message he 
(Milne) deliTcred to the defenders : Finds that the evidence 
is corroborated by the pursuer's own letter cf date 15th 
March, No. 4/2, in which he says that he thinks the rags 
most have got wet on the railway or boat, os tbvy hnd a long 
▼ay to come, and there bad beer two or three re-shipments, 
and he sdds that the defenders " will Ree how they weigh," 
and requests that when they have gone through them they 
viU lei him know the *' turn out of them :** Finds, iarther, 
that the pursuer does not appear to have returned any an- 
aver, or to hare stated any olijection for a good many weeka 
to the defender'a aaid letter of 20th March, but, on the eon- 



traxy, in his ovrn letter of March 90ih, No. 5/3. he says.^*' I 
am sorry the Irish fines did not please you ; but it has been 
such wet weather of late that firesh-ooUected rags could not 
be quite dry : Finds that, in these oironmstances, the de- 
fenders fall to be held i»s having given timely notice of their 
objectiona to the condition, and consequent overweight of all 
the rags, with the esception of the panel delivered on tha 
9th Maroh, to which no objection was atated on the 14th 
March, when the parcel delivered that day waa objected to^ 
nor till the 90th March, which waa too great a deli^: Finda 
that the defenders, with said exoeption, are entitled to de. 
duct from the price of the rags that proportion theroof which 
refers to the overweight caused by the water Finds, however, 
that the defenders did not ascertain the said overweight by 
weighing, drying, and then ro-weighing all the rags, but have 
calculated it by drying certain small quaatitiea taken from 
the different parcels, and assuming that the ditforeoee of 
weight between those quantiliea when wet and dried waa ap. 
plicable in the same proportions to the whole rags: Finds 
that as it is not entirely proved that all the ngs were equally 
wet with the quantities dried, a certain dedaotion ftdla to ba 
made from the overweight aa estimated by the dBfenders, 
and deducts therefrom accordingly — first, the alleged over, 
weight of the parcel delivered on 0th March, representing a 
value of L5 Is. 4d, ; and, second, a further overweight ot two 
and a half cwt. on the whole overweight aa atatad by the 
defenders, representing a value of L2 4s., which two snms 
amounting together to L7 5s, 4d., being deducted from the 
said balance of L23 6s. 9d., leaves the sum of L16 Is. 5d., as 
regards which last sum, sustains the defences, and assoilaiea 
the defenders ; but decerns against them for the above Kum 
of seven pounds, five shillings, and fourpenoe : Flnda the 
pursuer liable in expenses, subject to some modiflcstion, in 
respect it has been dearly proved that the defenders were 
entitled to a eonsiderable deduetion from the sum sued for, 
whilst the pursuer refused to give any ; allows an aeeoant of 
said expenses to be given in, and remiu the same to the 
auditor to ux and report. 

This Interlocutor was appealed, when, after hear« 
ing parties* procurators, Sir Archibald Alison pro- 
nounced this judgment :-^ 

Having heard parties* procurators under their mutaal ap. 
peals upon the interlocutor appealed against, and having 
made aviaandum and considered the proof adduced and 
wholo process ; in respect the defendere had stated the ob- 
jection now sustsined, to the weight of the rags delivered on 
the 4th of March, the same day that they were deliveredp 
and the same objection applied to the rags delivered Ave 
days previously, on the 9th ; in respeet, in these eireum. 
stances, theie was no undue delay in intimating the olgec* 
tion to the parcel delivered on the 14th, or those on the I'-'th 
and 30th of that month ; in respeet the operation of drying 
the rags was a suitable one to clear up the matter in dispute 
as to the overweight cansetl by their wetness, and the da* 
fender's clerk swears that the pursuer agreed to that mode 
of a-seertaining the weight of the rags which the punuer'a 
own letter corroborated; in respfct, although there is no 
evidence to show that the parcels were not fairly seleeted to 
test the overweight of the whole, and the proof rather shows 
that the aelection waa fairly made, yet the defendera did not 
ascertain the gross overweight by weighing, drjing, and then 
re. weighing the whole rags, but only calculated it by drying 
curtain quantities taken fh>m the difTerent pereels, and the 
deduction made by the Sheriff.Snbstitute from the grosa 
overweight on that account seems fair; and in reapect the 
same evidence applies to the rags sent on the 10th, which 
are proved to have arrived in a wet state— -Adherea to the 
interlocutor appealed from and dismisses both appeals. 

Note. — ^This is not a case of challenging aa article bought 
as not being socording to order, but of extra weight having 
been attached tn a $uUabU article by wetness. The law as 
j to not breaking bulk and rfituniing the goods if objected to 
j ts, therefore, not here opplicsble. The want of notice of 
'• the olijecuon to the parcel of rags delivered on the Oih of 
Match till the 20(A, being eleven days, is fatal to the de- 
fender's claim for deduotiou for overweight on that parcel, 
and therefore the interlocutor aa regards that pareel scema 
obviously well founded. 
Act. J. M'BamB. Alt. J. Niniim. 
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iSfH March, 1861. 

SHERIFF COURT OF FIFE. 

(Mb. SHBRirr R. S. Tatlob.> 



MUBBAT «. TaTLOB. 

Competition for the office of Trustee on a Seques- 
trated Estate — Personal objection — HM that 
ik$ Law Ag€nt of the Bankrupt U mt tligihU far 
the ofiee of Trtutee. 

At the meeting for the election of Trustee and 
Commissioners on the Sequestrated Estate of Row- 
land Field, Royal Hotel, St Andrews, held on 
13th instant, Mr. Thomas Dayidson, writer, Cupar, 
as mandatory for Mr. John i^cott, St Andrews, 
proposed Mr. David Murraj, writer, Cupar, as a 
candidate for the office of Trustee, and Mr. John 
Tajlor, writer, Cupar, who held mandates from 
lereral creditors, proposed himself as a candidate 
for said office. Mr. Daridson stated, as a personal 
objection t6 Mr. Tajlor, that he was the agent in 
Cupar of the bankrupt^ that he instructed the agent 
in Edinburgh to applj for the sequestration, and 
that he assisted the bankrupt to make op tlie state 
of his aflSsirs. No personal objection haying been 
stated to Mr. Murraj, the meeting proceeded to a 
▼ote, when Mr. John Christie, St Andrews, and 
Mr. Dayidson, as mandatorj for Scott, creditors to 
the amount of £210 15s 5d, yoted for Mr. Murraj. 
and Mr. Tajlor, as mandatory for creditors to the 
amount of £204 19s Id, roted for himself, making 
an apparent majoritj in yalue of £5 IGs 4d in 
fayour of Mr. Murraj. 

Within the statutorj period of four dajv, Mr. 
Murraj lodged with the bheriff-Clerk the fullowing 
among other objections to the eligibilitj of Mr. 
Tajlor, and to the yotes of sundrj creditors who 
Voted for Mr Tajlor's election : — 

I. Person<d Objections, 

1. The said John Tajlor is the law agent of the 
bankrupt in an action preseutlj depending in jour 
Lordship's Court against him at the instance of 
the proprietor of the Rojal Hotel, St Andrews ; 
and he is also the bankrupt's priyate law agent and 
confidential adyiser, in which capacitj he was con- 
sulted bj the bankrupt before sequestration was ap- 
plied for, with the yiew of procuring a compromi(»o 
with his creditors, and to that end the said John 
Tajlor waited on seyeral of the bankrupt's creditors, 
and particularly on Messrs. A. Currie & Son, Kirk- 
caldj; but finding that the contemplated compro- 
ise would not be accepted, he thereafter went to 
Edinburgh to procure, or assist in procuring, con- 
curring creditors, after which he instructed Mr. 
Milne, S.S.C., Edinburgh, his legal correspondent 
there, priyate friend, and proposed cautioner, 
to take out the sequestration, the prccceding» 
under which were sent bj Mr. Milne to him, and 
were handed bj him to the gentleman who pro- 
duced the same at the meeting for election of 
Trustee, and who so attended that meeting at Mr. 
Tajlor^s request, and on his emplojment 



2. The state of affiiirs giyen up bj the bankrupt 
was prepared bj the said John Tajlor, and ia 
copied out bj one of his clerks. 

3. It being enacted bj the dOth section of ** The 
Baukruptcj (l^cotland) Act 1856," that the Sheriff 
maj, at auj time, on the application of the trus- 
tee, order an examination inter aUo$ of the bank* 
rnpt*s factors, law o^^nti, and others, who can 
giye information relatiye to his estate on oath, it 
would be irregular and anomalous in the highest 
degree to elect the said John Tajlor to be trustee, 
in respect that such an election is at utter yariaaoe 
with the true spirit of the statute, which clearlj 
indicates that the law agent from being liable Uk 
be examined as to his knowledge of the banknipt*a 
affairs can neyer become trustee, and this rule 
holds good, more particularlj in the present caae^ 
where it will clearlj be the dutj of the tmatee 
upon the estate to examine Mr Tajlor as to his 
knowledge of the bankrupt's circumstances. 

II. Ohjeetione to votes. 
1. Oath bj William M*Ewan, brewer, Edin- 
burgh, claiming to be ranked and yote for the 
sum of £33. 

The claimant's debt is stated to be consUtnted 
ibja bill dated 2d Februarj, 1861, pajable two 
I months after date, but having failed to complj 
: with the requisition of the statute to produce the 
jbill, which is necessarj to proye the debt, the 
I claim falls to be rejected as defectiye.: 
{ 2. Oath bj James Adie Steadman, partner of 
the firm of Hauptman k Co., 22 Greenside Lane, 
Edinburgh, claiming to be ranked and yote for 
the sum of £31 2b. 8d. 

The items of £13 10s. under date 12th August, 
1858. £4 10s. under date 28th August. 1858, and 
£1 28. under date 6th Februarj, 1861, being for 
cash adyanced in loan, and no youcher to instruct 
the pajments haying been produced, the claim 
falls to be rejected, or at least the sum of £19 Ss., 
being the amount of said cash adyances, falls to be 
deducted from the amount of it 

Objections were also lodged for Mr Tajlor to 

the eligibilitj of Mr Murraj and to the yotes of 

the two creditors who yoted for his election. Mr 

I Tajlor's personal objections were that the claims 

; of Christie and Scott were ad?erse to tlie claims 

I of the general bodj of creditors in respect 

1. Tl)at John Christie is the landlord of the 
Rojal Hotel, and in that character claims large 
preferences. 

2. That John Scott is a relatiyo of the aaid 
John Christie, is conjunct and confident with him, 
and was put into the hotel bj Christie to protect 
the landlord's interests. 

Mi Tajlor*8 objections to the yotes of Scott and 
Christie are narrated in the note appended to the 
Sheriff's interlocutor giyen below. The Sheriff 
haying appointed parties to debate on the 18th 
inst., Mr Murraj appeared for himself, and Mr 
' William Milne. S.S 0., Edinburgh, appeared for 
Mr Tajlor, and after hearing these gentlemen at 
great length, Sherill' Tajlor pronounced the fol- 
lowing interlocutor; — 
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The Sberiff-SnlMQtiito having oooddered the notes of objeo- 
tioM in preceee, the miontee of erediton of 13th iost., and the 
docQinenti prodnced ; repels the peraonal objection stated agHinst 
Mr Momys Fiads that the personal objection stated to Mr Tay- 
lor is well founded, and sustains the same ; Finds that there are 
Talid votee in &fonr of Mr Mnrray ; repels the objections to his 
elKtion founded on the allegation that he is unsupported by valid : 
votes; and finds and declares that the said Mr David Murray, ' 
vriter, Copar, has been duly elected trustee on the sequestrated ; 
(*tate of the bankrupt, Rowland Field, hotel-keeper, St. Andrews, . 
in terms of the statute t Finds the unsucossaful competitor, Mr ! 
Joho Taylor, liable in the expenses of the competition, and allows ! 
ta scconoc thereof to be given In for taxation. 

NoTB.— Tlie competitors for the trusteeship are Mr David 
Mniray and Mr John Taylor ; and in the notes of objections j 
Indged for tliem each states personal objections a<;ainst the other, j 
The personal objection now urged against Mr Murray, however, , 
v«i not stated to the creditors, and consequently they had no j 
epportanity of forming or giving an opinion upon it belore their 
vote. This omission, it is thought, cannot be supplied, and the I 
oKjcetioQ falls to bo repelled on that ground. See Sut. sect. 70 ; 
U^LeLih, Feb. 2S, 182S ; Corsan, Nov. 24, 1827. ; 

The personal objection to Mr Taylor is in a different position ; ! 
it was stated before the vote at the meeting of creditors. The ! 
groonds on which it proceeds are in effect that Mr Taylor acted \ 
at the bankrupt's agent and advieer not only In procuring the i 
praeent sequestration but in other legal proceedings, and in ne- '. 
gotistions with the bankrupt's creditors previous to the seqoes- | 
tntion. These facts appear to the Sheriff-Snbstitnte from Mr I 
Tsylor's admissions at the bar and from documents produced, to ! 
be established, and effect has been given to the objection hddina ; 
that an sgent in each drcumstanoes must be held to be ** confident" 
with the bankrupt, and therefore to fall under the statutory die- ; 
qaaIi(icatio& in sect 68, a view strengthened by the statutory t 
lisbility of the bankrupt's law agent to be examined by the I 
tnntee as to hia knowledge of the bankrupt's affaiia.^ 



This result make» it unneoessafy to enquire into the validity of j 
tlie votes for Mr Taylor, and tliere only remains to oonsiderj 
whetlier the two votes (vis , by John Scott and John Christie) • 
gives for Mr Blurray are valid to support his appointment. 

Tlie objections to Scott's vote are 1st, a denial of the debt ; 
(vbich is (or wages) on tlio allegation that the claimant was not . 
entitled to wages but only to hia *< chance" aa a waiter in the : 
beul ; and parole proof of the understanding of parties and of the ; 
rules and castoms of the business was offered. But it is oon- 
adered that such h proof is at this stage inadmissible, and the ; 
claitn as sworn to must be held to be so far correct. 2d, Advances | 
of money by the bankrupt to Scott, to the extent of £6, are | 
alleged to have been made, which are sought to be credited or de- I 
dnced. No proper voucher of these advances, however, is pro- ! 
doeed. and this allegation must be held aa not proved. 8d, It is 
•hjecled that Scott's cUim being wages is a preferable debt, ii 
due at all, and should be so sUted in the affidavit, and dedaction 
made accordingly. It appears from statemenu at the bar that the 
claimant docs not consider or claim his account aa preferable, he 
not having been the bankrupt's servant at the date of the seques- 
tration, and the account being for past services ; and thu appears 
to be a sufficient answer. 

The objections to Mr Christie's vote amount to an allegation 
that the full amount claimed will be found not due on a scmtiny 
«nd accounting. Some of the docum«nu show that Christie did 
receire certain payments frum the bankrupt, hot none of theui 
di»proTe the account or show that the payments had relation to it. 
At ill events, even if the claimant were bound to credit the pay- 
ments as deductions, there would be a considerable balance to 
towhieh no valid objection has been substantiated, and which 
lit Mnnay is entitled to have the benefit of in the question of 
tite validity of his election as trustee. The objection to Mr 
Cbrirtie's title to vote seems untenable. Nothing haa been shown 
tu proTs tliat he is not in right of the debt on which he claims, 
Slid the mere circumsunce that he is iu pecuniary difficulties as 
eliej^ed cannot deprive him of his legal riglits. 

liie Slicriff-Sobstitute has therefore decided iu favour of Mr 
Morniy as duly elected trustee. 



6tii March, 18G1. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Smith.) 

TnoXAS RiDDELL V. JOHN WiLBOV. 

PriiMsipal and Agent — Agreement— Construction.-^ 
Circumstances in which lield that an agent toas not 
entitled to commission on goods sold. 

This was an action of count reckoning and pay- 
ment, in which the pursuer alleged that in October, 
1855, he bad been engaged by the defender, as his 
agent, in the sale of his coal, at a commission of 2^ 
per cent., on all coals sold by the defender for the 
pursuer, or coals sold to customers introduced by 
the pursuer. The pursuer farther alleged that it 
was part of the agreement, that if any customers 
introduced by the pursuer wished to deal directly 
with tho defender, the pursuer was to reoeiTe eight 
days' written intimation thereof, and was not there- 
after to receive any commission on coals supplied to 
these customers ; but no customers were to be can- 
vassed by the defender except those who had ceased 
to purchase coals during the pursuer's agency for 
three months, tho defender not having refused to 
supply these customers in proportionate terms — 
that he was dismissed from his agency as on 1 1 th 
November, 1859, notwithstanding the agreements 
before narrated, and he claimed commission on all 
sales effected by the defender to customers intro- 
duced by the pursuer, as between 1st October, 
1859, and Slst March, 1860, or faillug to count and 
reckon, for a sum of £100. The defender had paid 
all commission due under the agreement previous to 
30th September, 1859, and in substance the defence 
was, he was entitled at any time, to deprive the pur- 
suer of his agency, and by a sound construction of 
its terms as gathered from the correspondence in 
process, the pursuer was only entitled to claim com* 
mission so long as he acted as the defender's agent. 
The record was made up by condescendence and de- 
fences, and having been closed, and parties' procu- 
rators heard, the Sheriff-Substitute pronounced this 
Interlocutor : — 

Havinp: ccnsidored the closed record and whole process 
and having heard parties* procurators thereon : Finds that 
the statements of parties on record and documents in pro- 
cess iiutruet: In point of fact^^rtt, that on or about bth 
October, 185.^, the defendorenguged the pursuer as agent for 
the sale of hin coals, and in consideration of his services, the 
defender agreed to allow the pursuer a commission of S per 
cent, on all coals sold by the pursuer for the defender, or 
which the defender might supply to customers introduced 
by the pursuer to the defender so long as they remained with 
the detender : that it vraa afterwards agreed between tlio 
pursuer and defender that, if any of the customers intro. 
duced by tho pursuer to the defender intimated their wish 
to deal directly with the defender, and not through the pur- 
suer aa his agent, the defender waa to give the pursuer 
eight days' written intimation of the said customers' wish, 
and thereafter tho pursuer was not to be entitled to any 
commission on coals subsequently supplied to said cuvtomer^ 
but no customers introduced by the pursuer were to be 
canvassed by the defender to deal directly with him, save, 
and except those who bad during the pursuer's agency 
ceosed for three months to purchase tho defender's coals, the 
defender not having in the meantime refuf^ed to supply said 
customers with coals on proportionate terms; Second, thut 



50 



SHERIFP COUBT REPORTS. 



on the S2nd October, 1650, the defender intimated by letter 
to the pumner that the Ghftf^ow Iron Company wiahed to 
deal with himself directly and not tbroagh the paraaer'n 
ngeney ; Third, thtX on the 2bth October, 1850, the defender 
intimated to the pnrener by letter that hit agency would 
cease on the 11th November, 1850, and the piirsner admits 
that the defender then dismissed him from the u^enes, and 
sent intimation thereof to his customers; Fourth, that the 
pursaer admits that the defender paid all the commission 
due to him for eoals sold nnder said agreement up to 30ih 
September 1850, but be does not admit that the statement 
8(3 of process contains a oerreet account of all eoals sold by 
liim for the defender, or by defender to customers introduced 
by htm between that date and 11th NoTember, 1850, when he 
ceased to act as defender's agent, nor does he admit that the 
titatement No. 80 contains a correct account of the coals sold 
to the Glasgow Iron Company for the same period, or that 
that Company ceased to take coals from the defender for 
three months, and intimated their wish to the defender to 
deal with him directly and not through the pursuer's agency ; 
In law finds thst under this agreement between the pur 
Kuer and defender the pursuer has no right to any 
ccimmission for coals soM by the defender, after he ceased to 
act as agent for the defender, and therefore that he has no 
title to call upon the defender to oonnt and reckon with him 
for any period beyond the 11th Noramber. 1850. And before 
farther answer, appointa this case to bo enrolled for the 
court to be held on 12th September next, that parties may 
be heard as to whether after the above findings any proof 
will be necessary: — 

NoTB. — ^Under the agreem'^nts between the parties which 
are contained in the correspondence in process, the pursuer 
was to receive a certain commission for acting as agent to 
the defender in the sale of his coals; the commission was 
to be paid for his services aa agent, and as a matter of course 
it must oeaae when these serviees cease. IVhen the defen. 
der employed the pursuer as his agent, he did not do so for 
any stated period, and there can be no doubt that either 
party could put an end to their relationship as principal and 
ngont when they pleased. Tho pursuer does not plead that 
the defender had no right to dismiss him, how then can he 
ask for commission after he has eeased to perform the 
services for which it was paid. As to the other points of tlie 
case the Sheriff-Substitute wishes to know whether the de- 
fender-intends to dispute the pursuer's right to commission 
on the coals sold to the Glasgow Iron Co. as shown in his 
own statement No. 80 of process, he has consigned the 
amount ; and if he docs not dispute this, whether the pur- 
sner will admit the correctness of this account ond also of 
the account No 86 of process; for this purpose, and if 
possible to avoid a proof and farther litigation, the case is 
sent to the debate roll. 

This Interlocutor Laying been appealed, and 
parties* procurators heard, Sheriff Sir Archibald 
Alison pronounced this judgment: — 

Having heard parties' procurators nnder the pursuer's 
appeal upon the Interlocutor nppealed agoinst, and whole 
]iroce88 in respect the plea of the punuer that he as having 
introduced the customers to the defender is entitled to the 
per centsge on their purchases, though the agency has 
ceased is untensble in point of law. Dismisses the appeal 
nnd adheres to the findings in the Interlocutor appealed 
upninst. 

A -C D. T. Mact^t. ail J. Lockbabt. 



2d April, 18G1. 

SHERIFF COURT, GLASGOW, 

(Sin, Sheriff Bell.) 



MEf?RR8. "W'tick it Mtller, in competition for Trust cc- 
eljip iu David Coyd^ Co/b Siqucst ration. 



Sequestration — Statutes 16 d( 17 Vic, cap. 53. — 
19 & 20 Via, cap. 79 — Vouchers — Corrections of 
ClaioQs for voting. — Held ineompeient to re-form a 
Claim found, to be inept^ which had been woiei en. 
Held a Claim to bs bad, where tite Vouehen, {BilU) 
had been borrowed vp from a Bank rcho wtre the 
oneroUt holders, for the pur poee of voting, 

Ix this competition objections were given in by both 
competitors, but, as Mr. Wink did not succeed in 
reducing his opponent's majority, we only give the 
objections stated for Mr. Wink, and on which alone 
the Sheriff adjudicated. 

1. Claim and Vote of Cowan & Co., Paper Makers io 

Edinburgh, for £2128 5s lid. 
This vote is bad, in respect that the claimants ara 
not the real and onerous holders of, or in tituh to, the bills 
or notes founded on ; and that thcj have borrowed tho 
same from the bank with which they were dLscountcd for 
the purpose of vntinj;. 

2. Claim and Vote of K. Moslej & Co., Pencil Mannfac- 

tnrcrs, London. 
Tliis claim, to the extent of £142 19s iSd, is liable to tho 
same objection, which is here held as repeated. 

3. Claim of Stewart & Brown, Paper Makers, Glasgow, 
(1) To the extent of £398 Is 9d, this claim is uuvuucbed, 

the bills or notes founded on not being produced. (2). To 
the extent of the balance, it is liable to the same objection 
OS titat of Cowan & Co., which is held as repeated. 

4. Claim of John Craig & Co., Paf)cr Makers, MofTat 

Mills, near Airdrio. 
To the extent of £287 5s 6d, this claim is uuvouchrd, the 
bills or notes founded on not being produced. To the ex- 
tent of tho balance, it is liable to the same objection as that 
of Cowan & Co., which is hold as repeated. 

5. Claim of Walter Cairns, Stationer and Lithographer, 

Glasgow. 
No voucher whatever is produced. 

6. Claim of Spiers Brothers, Wholesale Stationers, I/>ndoD. 
Except to the extent of £171 Is, this claim is bad, in re> 

spect that the claimants arc not the real holders of, or us 
txtuio to, the bill or note founded on, and that they have 
borrowed the same for tlio purpose of voting from the bauk 
with which it was discounted. 

7. Claim and Vote of the Bollam Paper Making Co., 

Pancr Makers, East Retford, Notts, for £300 9^ 4d. 
This Claim and Vote is bad, iu respect (1), that the 
claimants are not described as a Limited ComiMiuy in terms 
of the statutes m to the constitution and registration of 
Joint Stock Companies. (2^ That the mandate is uot 
signed, or insuflicientl^r signea, at least not signed in terms 
of the articles of association and contract of the C'omiKiny. 
(3). That the proper evidence of the registration aiid in- 
corporation of the Company is not produced. 

8. Claim and Vote of the said Bollam Paper Making 

Co. for £588 I7s. 
This claim is liable to the some objections aa the other 
claim of the same Company last above stated, which are 
here held as repeated. 

9. Claim and Vote for J. Cooke & Sons, Wholesale Sta- 

tioners, London. 
Tlie affidavit is altered and vitiated by deletions, erasures, 
and interlineations m ekaentialibut. 

10. Claim and Vote for Tliomos De La Bue &Co., A^liole. 
sale Stationers, London. 

This Claim and Vote is bad to the extent of £33 4s Id, in 
respect that tho bill or note found«;d on is not produced. 

11. 'Claim and Vote for M'ilHam Miincr, survi\-ing 
partner of the firm of Thomas Miluer & Son, Patcjit 
JSafe Makers. 

This claim is bad, in respect (1), tliat the claimant is 
not designed, at least not fully or sulHcicntly dettigned, 
in the aradavit ; and (2), that the claimant is not the real 
holder of, or tu tiiulo to, the bills or notcx founded on, and 
that he has boiTowed tho same, for the puqxiso of voting, 
from the bank with which tlu\v wero di<!couiitod. 

12. CLiiui and Vote for liuLert Donald, Boukbliidcr in 
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Glasgow, M Factor for the TmsteM of Andrew 

Donald, Bookbinder there. 

(1), An affidant by a factor is not snlficient to anthoriie 

ayote. (2), No &ctory it prodnced. (S), The tnutees are 

not named or deeignecL (4), The trust dMd, or other 

deod in their IkTonr, is not prodooed. 

18. Claim and Yoto for Thomaa J. & Joeeph Smith, 

Wholeaale Stotionen, London. 
(1), No bill, note, or other Toucher of debt, is prodoced. 
(2), The affidaTit is signed hj a Company. 

On the mutDal objeotionsof theoompetiton, their 
agents were heard* thereafter the Sheriff pro* 
nonnced a jadgmeot^ finding that the competitor 
Miller had been duly elected trustee^ and he ap- 
pended the following 

Kon. — ^At the meeting for the election, the Totes for Mr. 
Miller amonntod in Talue to the sam of £9095 17s 4d, and 
tbofeforMr.Winktothe8nmof£5372 6s lid, giving the 
fonaer an apparent m^ority of £3728 IDs ^d. Upon the 
aerotiny before the Sheriff, and after diligence for recovery of 
writinn had been granted to both competitors, the foUowmg 
votes for Mr. Idler were held bad, either in whole or in part : 
—1st, The veto of Cowan & Co., claiming for £2128 5s lid, 
to which the obf action that the dalmanta were not the real 
sad onerous holders o^ or ta Hhdo to the bills or notes found- 
ed on, and that they had borrowed the same from the b^nk, 
m which they were disoomited, for the purpose of voting, was 
ibstained of consent to the extent of £1000 10s €d, and was 
ilao sustained after argnment to the furtiier extent of £269 
U 7d, in resfMCt that whilst the meeting for election, at 
which the cUmnaate voted, was held on Uie 6th February 
Ust, the writings recovered instruct that the said bill for 
the above amount, which had been discounted by the 
Bridsh Linen Company's Bank, and was held by them, was 
not paid by aaid ciaimante sooner, at all evente, than 9th 
Febnuury, and the affidavit of Cowan & Company is dated 
the 2d February, so that neither at the date of saia cdSdavit, 
nor si the date of the meetinji^ were they vested as creditors 
in a right to said bill. 2d, The vote of Stewart & Brown, 
elaoning for £551 158 9d, to which the objection that the 
cbdm was unvooched to the extent of £898 Is 9d, was sus- 
tained of consent, and the vote was farther reduced to the 
extent of £153 14s, in respect it was instructed by the 
writings recovered that the bill which vouched that amount 
was in the hands of the bank by whom it had been dia- 
coonted at the date of the claimants* affidavit, who were 
therefore not entitled to depone at said date that they were 
creditors on said bill. 8d. The vote of John Craig & Co., 
claiming for £507 16s, to which the objection that the 
claim was unvouched to the extent of £287 5s 6d, was sus- 
tained of consent. 6tb, The vote of Walter Cairns, claim- 
ing for £66 16s 4d, in respect that no detailed acconnt, and 
no voucher was produced with the affidavit, Mr. Miller 
moved still to be allowed to give in a detailed account 
nnder the provisions (sec. 51, cf 19 and 20 Vict. c. 79) of 
■^ 7 of the 16 and 17 Vict. cap. 53; but the Sheriff de- 
dined to accede to the motion, in respect that although 
amendments may be competently al1owe»d where an affidavit 
is defective, in oonaeouence of not being "framed " in the 
manner required by tlie Act, the said section does not seem 
to give any authority for validating an inept vote by per- 
mitting the subsequent production of vouchers, which re- 
wed to be produced before the vote was given. 6th. 
The vote of the BoUam Paper Making Company, claiming 
for £300 9s 4d, under one affidavit, ai^ for £507 ISs under 
another, disallowed m toto, in respect there is no sufficient 
mandate produced with either affidavit, seeing that although 
the chums are sworn to by an alleged individualpartner of 
the firm, the mandates bear to be granted by '* The Bollam 
Pfeper Making Company, Limited,^' while the Company is 
not so described in the body of the affidavit, and no evi- 
dence of its registry and incorporation is produced, and 
nothing to show that sach a signature was competent to, 
nr binding on, the Company. 7 th, The vote ot Thomas 
Be Tia Rue & Company, claiming for £83 178 8d, xieffistered 
to the extent of £88 4s Id, in respect that no voucher was 
produced to support that iteifl. 8th, The vote of Bobert 
Bonald, claiming for £22 12s 2|d, the objections to which 



were sustained of consent; and 9th, The vote of Thomas 
J. & J. Smith, claiming for £98 8s 8d, admitted to be bad to 
the extent of £64 158 7d. The camafo amount of these de- 
ductions from the votes for Mr. Miller is £8180 10s, which 
being subtnujted firom his apparent miyoriU* of £3728 10s 
5d, left him still a minority of £543 Os M. It was con- 
tended for Mr. Wink that the same objection, or nearly so, 
which had been sustained to a laige extent to the votes of 
Cowan & Company, was applicable to the votes of William 
Milner, or Thomas l^Glner & Company, ftUimmg £pr £1517 
16s Id, on bills in which the ciaimante were aUeged not to 
be vested at the time of voting, but to have mnely bor- 
rowed them from the bank who held them. A Commission 
was gcanted to Liverpool for the recovery of writings to 
instruct this objection ; but the Sheriff held that the docn* 
mento so xeoovered instnicted that Milner 6b Son authorised 
the bank, on 2d February last, to pay themselves the said 
bills, though not then due, by debiting Milner & Son with 
them in their account vrith the bank, and that the bank 
acceded to this mode of settlement ; and having debited the 
bills aocording^ly, gave them up unconditionally on said 
date to the claimants, in consequence of which thev wera 
the legitimate creditors on the bills, both at the date of 
their affidavit, which was emitted on the 4th February, and 
at the meeting of the 6th, when they were produced. Mr. 
Wink, therefore, having foiled to succeed in cutting down 
Mr. Miller's votes to a greater extent than that aMve set 
forth, the latter fell to be decUred Trustee, vrithout tiie 
necessity of entering into the oonsideration ot his oldeotioiis 
to the votes for Mr. Wink. 

For MiUer~P. M*L»>d. 
For Wink--J. Kjubmith. 
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SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Sxith.) 

M. P. M'Ebnsik Ain> Others v. Patbrson (Napier's 
Trustee) and Others. 

Bankniptoy — Trustee, and Law Agent^-Oompeti- 
tioQ. — A Bankrupt wom itqujuLraiei in 1839; wMU 
unducharged he became eniUled to a ium of money ^ 
which, however ^ required the eervioa of a law agetU 
to recover : In a competition Utween the truetee and 
the law agent for the fund, the trustee preferred, 

George Napier became Bankrupt and was seques* 
trated in 1848 under the Bankrupt Act 1839. l*be 
claimant Paterson was confirmed Trustee, and the 
secjuestration still subsists. Napier while undis- 
charged went again into business, as the claimant 
Clark alleged with the knowledge and consent of the 
other claimant, Paterson ; and in 1857, during the 
course of such business, became creditor of a party 
to the extent of upwards of £100. lie employed 
Clark as a law agent to recover the debt, by whose 
instrumentality funds sufficient to meet it were se- 
cured, and formed the fund in medio in this mul« 
tiplepoinding. The competing claimants were Pater- 
son as trustee in the sequestration, and Clark, who 
bad constituted his claim for the professional seryiccH 
by means of which the fund was secured, and had 
used arrestments. Napier having been held con- 
fessed, Paterson applied to the Lord Ordinary 
under section 81 of the B&nkrupt Act, and witl:« 
out opposition, obtained a deliverance declaring 
all right in the fund to be vested in him as- of the 
date of the acquisition by the bankrupts 
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Findt thai 



Cltik okimed the uncnxnt of his ftooooni oat of 
the fund, pleading that he was preferable to the tnia^ 
tee, beoauae the fund was the remit of hia laboor« 
and beoauae the bankrupt was allowed to deal with 
the iVbrld with the tmstee's knowledge and ooneent 
for a eeriee of yean as a diachaiged party capable of 
entering into ivdinary bnaineea tianaaotiuoa. He re* 
lied on Ckrittk. 19th December, 1835. 

Patenon, the tmatee, claimed the entire fand on* 
der reaenration of the competing claimant'a right to 
claim preferably or otherwiae in the aeqaeatratioa. 
He maintained that, under the Bankmpt Act, the 
fund, though an acquiaition aubacquent to the aaqnaa- 
tration, waa veated in him to the aame eflbet aa if it 
had belonged to the bankrupt at that date ; and that 
under Oifrdan r. Mittar, 12th January, 1842, he was 
entitled to be preferred in the fint instance. He 
alao held that hia competitor ahonid haye cppoaed 
the Lord Ordinaxy'a deme, wMch was now final ; 
and that the case of Chriatie did not apply in the 
cironmatancea, and in the face of aeotioii 81 of the 
Bttbaequent Bankrupt Act, under which the aequas- 
tratiott proceeded. The Sheriff-Substitote pro- 
nounced thia interlocutor:— 

RaTisg enosidered the eloaed reooid and whole pro- 
een: Findt the nominal ndaar liable only in onee |»d 
(tingle pajment of the ftind In wmdip; and in rapeet 
he haa oonaigned the aame, exooeta and dtMbaigea 
him from all ftirther claims: finds him entitled f«) ezpen- 
sen : Finds the real niiaer alao entitled to the expenaea of 
riiising and hringing thia aetion into Oonrt, both fhim the 
/and in wndh. And haring eonaidarsd the daima of 
and having heard partiee' proenratora therson : Fi 
the fliod in medio oonsiats of a diridend dne to the 
debtor, George Napier, bj the n<«minal raiser aa tmstee for 
behoitf of the eraditora of John Walker, aometime merohant 
In Qlaagow : Finda that the eatatea of the eommon deotor 
Napier were aeqnestraied on 5th Jannaiy, 1848. in tenna of 
the Bankropt btatnte, 8 ft 8 Tie., e. 41, and the elaimant 
Andrew Paterson waa duly appointed and oonllrmed tmatee 
on hia seqneetrated eatate ; that Napier^a aeqneatration atill 
aabeists, and Paterson is atill tmatee on hia aeqneatrated 
eatate: Finda that the fiind in wmdip having bMome dne 
and pajable to Napier after the date of hia aequeatrataon. 
The elaimant Paterson as tmstee applied bj petition to the 
Lord Ordinaij of the Pills in terms ot see. 81 of said Statute, 
9 & 3 YieL, e. 41, on Uih November, I8ft9; he obtained a 
d«eree on said petition declaring the fhnd in rntHo to be 
vested in him aa at the date of the aeoniaition thereof bj 
the eommon debtor: therefore ranka and prefera the elaim- 
ant Andre«r Pati^raon to the whole balanoe of the ftind In 
aiedio after deducting the eKpens'*s found to be due to the 
nominal end real raiaer of the aetion ; reaerving to the other 
yartiea their right to elaim either prsferably or otherwiae 
under the aeqneatration : Finda the elaimant dark liable in 
the expenses inenrred by the oUamant Patenon in the eom- 
petition: appoinU aoeounta of ezpeoaea to be given in, and 
wheu lodged, nsmiu to the auditor to tax, and report, and 
decema. 

Thia interlocutor having been appealed, and 
pnrtiea heard, Sir Archibald Aliaon pronounced thia 
judgment:— 

Uaving reaumed consideration of this eaae, along with the 
debate under the appeals and eonsidered the claims for the par- 
ties, dosed record, iotsriocutor appealed ftx>m, and whole pro- 
oesa: in reapeet the eommon debtor Napier had not obtainod 
his diseharge under the sequestration of his eatatea, which waa 
awarded in 1848, prior to the fond immsdio being aoqaired by 
liim. and said sequestration still sabsisti: in respect, under the 
B inkrupt Act2 & 8yiet.,e.4l. sec bl, itis deokred that "* if 
** nnj estate, whenever situated, shall, after the date of the 
*' sequestration an J belbra th^ baulmipt has obtained hia die- 



ho aa unir ad by him, or 
abaUtese. 



or oQBMto him* 



"the aame abaU fpseinra fhll ander tho f 
••the fbU rightandintersataccrvingthoraon'to the banknipt 
"ahall bo held aa trsnslenrsd to and veatod in the trustee aa 
'•at the dale of the aeqnialtion thersof ;" in reapeet the ftmd 
im flMdie beraaM dne end pajahke to the bankrapi and eosn- 
noi. debtor Napiar, after the date of the aeqneatration; and 
the claimant Patsraoo, aa tmslao on hia eatate, under an 
appttcation at his instance, obtaiaed the decrse fttmi the 
Lord Oidinaiy on the Billa prodaesd, dated 14th NoremhM; 
1860, declaring In terms of section 81 of the Banhmpt Act, 
9 4aTieL,e.4l,theftnidln«i«etohoTealedinhim, m 
at the date of the acquiaition thereof Iv the cootton debtor : 
and in remet of the claimant, MV Clark has a prefersoee 
upon the rand In u M dH a in eonacqnenee of hia having made 



the ftod available, or otherw«ja. it will haoompetant to him 
to claim tho aauM under the aeqneetnllon, and ho ainat 
make out hia preferable daim thereon, if he haa aneh : Ad* 
hersa to tho intertoeator appealed lroB» and i" 



For elaimant Paterson—B. B. AuiA. 
For daimant qark^^J^aaa Mnanocn. 
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SHERIFF COURT, GLASGOW. 

(Mb. Bbbriw Bill.) 



R. W. CBoenwAin «. Smith k WuLnoo^ 
conlra. 



Mi 



ReconTentlon. — 1%4 dodrint ^ J ga oa a w flHt an Md 
equaUy appUeabU wkttt ike GmKi are tM difkrmi 
CcnaUUi^ or jwidkiiom in <Ae aonM Ooimt/y or 
Kimgdom om in difermt KinffdwmM. — 

R. W. CBoaTHWiiTK, Ironfounder in Falkirk, (tlia 
defender in thia action,) raiaed an aetion in thia 
Court againat Smith k Wellatood, StoTO Mannlae- 
turara in Olaagow, for ^£49 8a. lOd., the priee of 
gooda manu&cturad bj them. In defence^ it waa 
pleaded ttder alta^ oompenaation to the extent of 
£86 per account, which ia aa followa:— 

OhMCOW, May 81, IMO. 

Hr B. W. GaoBTHWAiiB, 

T^ Sbrh & Waixaroon, 

aa Union Street. Qlaifnw. 

To 1 set of worhing patterns i»repared and elaaned 
up to our order from onr orininal wooden pat. 
tern of the Mew Pattern Farioor Stove. Tho 
preparation and cleaning of which working 
patterns have been paid ibr 1^ na to von, hut 
which artielea you refliae, and have failed to 
deliver tone, .. iCS 

Compensation (1) on account of the abovo 
working pattema being unwarrantab^ and 
fraudulently retained Iqr you, in reapeet tho 
aame are liable to be used after the expiration 
of our registration of the design ; production 
of such gooda being obtainable from arigUMi 
working patterns only ; (3) in reapeet or tho 
dumsge sustained bj ni through yomr fiilnra 
to deliver the same, •• tl 



496 



Smith k Wellaiood then raiaed the ]_ 

to conatitttte the olaim pleaded in coupeuaatiou in 

the firat action. 
Croathwaite pleaded aa a preliminary defence 
"That the defender carriea on buainaaa and 
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" hu hifl only resideiioe in Falkirk, in the county 
"of Stirling; he has no place of business in 
"the county of Lanark." — That» in these oircum- 
Btances, he was not subject to the Jurisdiction of the 
Sheriff of Lanark. 

Smith k Wellstood answered that, admitting 
the defeuder*8 residence and place of business 
to be in Falkirk, he was sueing the pursuer in 
this Court for an account for goods supplied and 
work done in the course of the same transactions out 
of which the present claim arises, to which actiou 
the claim now sought to be constituted has beeu 
pleaded as a counterclaim, that in these circumstances 
the defender was subject to the jurisdiction of this 
Court 

Mr Sheriff Bell having heard agents of parties, 
pronounced the following interlocutor : — 

Having h«ard parties' proeorators and retiewed the whole 
prceess: Finds that the parsaers admit the truth of the 
statement in the defences, that the defender carries on basi* 
ness and has his onlj residence in Falkirk, in the count j of 
Stirling, and has no place of business in the conntj of 
Ltnark. Bat the pursuers aver that the rule actor aquilur 
farvM rei, and that this Court has no jnriHdiction over a 
partjr domiciled in another county, is obviated bj the cir- 
eamstanee that the defender is sueing the pursuers in this 
Court ** for goods supplied and work done in the course of 
"the same transactions, out of which the present claim 
''ari:tes, ta which action the sum now sued for has been 
"pleaded as a counter claim," and, therefore that the doctrine 
of reoonvention applies; but finds that the said doctrine 
spplies exclusive] J to the case of foreigners or natives domi- 
ciled abnwd who are held to render themselves liable to the 
juriiMlietion of the Court in this country into which thej have 
themselves eome as pursuers, if an incidental claim or conn, 
ter-action aiises out of the suit, and '^this rule,** as is cor. 
reetly stated in Barelaj' Digest, poce Beconvention, *'bas no 
"place between natives residing in different local jurisdio- 
tiouB:" Therefore, sustains the prellminarj defence, that 
this Court possesses no civil jurisdiction over the defender, 
and dismisses the process : Finds the pursuers liable in ex. 
peases, of which allows on account to be given in, and re- 
mits the some to the auditor to tax and report, and decerns. 

This interlocutor was appealed, aud parties having 
been heard* 8ir Archibald Alison pronounced this 
judgment : — 

Haring heard parties* procurators under the pursuers' 
appeal upon the interlocutor appealed against, and made 
avisandum, and considered the preliminary defence aud 
vbole process : Adbei-es to the interlocutor under review in 
10 fiir as ii finds that the present action is one arising out 
of the same transaction as that founded on in the action at 
the instanee of the defenders against the present pursuers; 
and that the amount sued for in this action is a counter- 
claim to that in the other action at the instance of the pre- 
sent defenders in this Court, and that the doctrine of recon- 
vention applies ; but on the finding that said doctrine applies 
exclusively to the case of foreigners or natives domiciled 
abroad : Finds that the principle of the law admitting the 
doctrine of reoonvention, viz., to avoid the double expense 
of discussing or trying the merits of the same claim in sepa- 
rate Courts at the some time, is equally applicable where 
these separate Couits are in difierent counties, or jurisdic- 
tioos in the same country or kingdom as in different king- 
doou: Finds that the principle of the law being thus in 
favour of admitting the doctrine of reconvention, there in no 
aathority from any decision of the Supreme Court, for hold- 
ing that it applies only to the catie of foreigners or natives 
domiciled abroad, or in different kingdoms : therefore alters 
•aid findinsc, and repels the preliminary defence that the 
Court has no civil jurisdiction over the defender, sustains 
the action and remits to the Sherifi'-Substitute to hear 
parties' upon the merits of the cause, and do fhrther therein 
u to him may seem jusr. 

Aeu J. M. Robehtson. Alt. J. Lockh&rt. 



16th April, J 801. 

SHERIFF COURT, GLASGOW. 

(Ma. Sheriff Bell.) 

JoHX M'CoLL V. Benjamin Sivoxs. 

Merchant Shipping Act, 1854--17 & 18 Vic, 
c. 104, sees. 296 & 298— CoUiaion.— /» cm action 
for recovery of the value of a vessel and cargo sunk 
in eofuequence nf a collision, found on a proof that 
there had hem faults on both Mes, and egwdly 
divided, and therefore held that no damages were 
due, {contrary to the old Admiralty rule, that 
the damages were divided) and action accordingly 
dismissed. — 

Thb Pursuer was the owner of the sloop *' Matilda 
M*Coll/' the Defender of the bs. *< Rebecca." On 
the evening of 11th April, 1860, the *• Matilda 
M*CoH" was on a voyage ft-om Ballachulish to 
Glasgow, loaded with a cargo of slates, and when off 
the Cumbraes she was run into by the s.8. ** .Rebecca,** 
then ou a voyage from Glasgow to Oporto, whereby 
the *' Matilda M*Coll " and cargo became a total loss. 
The accident was averred to have been occasioned 
*' by the want of skill, negligence, or other fiiult, of 
** the oaaster and crew of the ' Ret>ecca.* *' 

The Pursuer in the action concluded for payment 
of (1.) £450, the value of the sloop, (2.) £65, the 
value of the c^i^o of slates, (3.) £11 8s. the freight 
of the sloop for the voyage ou which she was then 
engaged, and (4 ) £50, the value of the stores, 
expenses incurred, and loss and damage sustained by 
losing the use of the vessel. 

The Defence was — Preliminary — Averments not 
relevant to infer the conclusion. On the merits — a 
denial of the Pursuer's averments. 

The record was closed on the summons tmd 
minute. 

On the Preliminary plea the Sheriff-Substitute 
pronounced this Interlocutor which was acquiesced in 
by both parties :-i- 

Having heard parties' procurators and rericwed the process, 
sustains the pretiminai^ defence so far, and finds ihat it is 
not relevant to allege, as is done in the summons, that tho 
loss of the sloop ** Matilda ^'Coll,** and iu cargo, was owing 
to some "oiher fault " than that of want of bkill, or negli- 
gence of the master and crew of ihe steum ship " iiebecca,** 
seeing that the term, "other fault" is too vague, and might 
mean a fault of a willul description, for which the delender, os 
owner, would not be liable: But quo€ul ultra, repels said 
defence; the pursuer being restricted on the evidence to be 
adduced by him to proof of want of skill or negligence, on 
the part of the s&id master and crew, and before farther 
answer allows the pursuer a proof accordingly, and to ihe 
Defender a conjunct probation: grants diligence against 
wimesses, and havers, &c. 

Proof was thereafter led by both parties, and 
farther probation having been reuouuccd, the Shcriti- 
Substitute prououuced this Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process : Finds 
ihot the pursuer's vessel, the ** Matilda M'GoU,'* was a 
<%loop of twenty*nine tons, and her crew consisted on the 
11 tb of April last of a master, a mate, and one senroan : 
Finds that the defender's screw.steamer, ** Rebecca," is a 
vessel of one hundred and thiily-seven tons, and her crew 
03 said date, iuohiding masici* and mate, cousiated of lour- 
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teen men : Finds that between 8 and p.k. of said dnj, the 
Rebecea was proceeding down the Clfde on s yoyage to 
Oporto in the channel between the Cnmbnie Islands and 
Bute, and the Matilda M*Coll wss coming op the same 
chsnnel on her way to Glasgow with a caiigo of slates ftom 
Ballacholish : Finds that the Bebecea was steaming down 
•t the rate of abont six knots an hoar, and the Mstilda 
M*CoII was coming np before the wind, which wss light 
with all her saila set, at the rste of abont a knot and a hslf 
or two knots an hour: Fmds that both the stesmer and the 
sloop carried the cnstomsrjr lights, and when they were 
two miles disunt f\rom ea h other the lights of each wen 
risible from the Tessels respectiyely: Finds it proved thst 
at this time the Rebecca was a little towardn the CnmbrM 
side of mid-channel, sad that the Mstilda M*Coll wss very 
near mid^hsnnel, so that, as the Tessels neaivd, the Be. 
bocea was a point or thereby on the sloop's starboard nde : 
Finds it also proved, thst the wind being abont south, was 
off the Cnmbime shore, and was light, and it would hare been 
difficnlt for the Mstilda M*Coll to hare porte<l witliont losing 
her hoad.way: Finds that in these drenmstsnoe*, the 
steamer was the dominant Tcssel, and had the command of 
the water, and it was the duty of the msster of the sloop to 
watch her lights, and to be gnided in his own steering br 
the conrse she took : Finds that it is enacted by the 29nth 
section of the Shipping Act, 17 St 18 Vic, csp. 101, thst 
whenever any ship, whether a steam or sailing vessel, pro- 
ceeding in one direction meets another ship proceeding in 
another direction, the helm of both ships shsll be pot to port, 
so as to pass on the pert side of each other ; if, hj failing to 
do this, and continuing their respective conmes, they nould 
pass BO near as to involve any risk of a collision, or unless • 
the drcnmstanees of the case are such ss in render a dcpar- ' 
tnre from the rula expedient : Finds thnt this ensetment 
does not prescribe sny positive and invariable line of con- 
duct, but, on the contrary, leaves a large discretion to those 
navigating the respective ships; and, in point offset, it is a 
common practice for vessels proceeding in opposite direc- 
tions in channels two or three miles broad, like the channel 
in question, to pass each other on the starboard side: Finds 
that if the master of the Rebecca resolved, aft'^r seeing the 
Matilda M'Coll, to pass her on the port side, she being then 
on his starboard, it was his duty to have sitered his conrse 
and to have ported his helm when still at such a distance 
from the sloop ss to have enabled her to have seen distinctly 
what his intentions were, and to have directed her coarse 
accordingly. But finds it proved that the helm was not 
ported on board the Rebecca, nor her course altered till 
she was so nearly abreast the Matilda M*ColI, on her star, 
hoard side that her red or port light was no longer visible 
from the sloops and that then, instead of hoIding.on, in 
which case she would have passed about a quarter of a mile 
on the starboard side of the sloop, she suddenly ported her 
helm, snd soon afterwanis put it hard a.port, sod thus ran 
strsig!it into the MatUda M*Col], and struck her upon the 
sUrboard quarter, abont three or four feet from the stem, 
cutting her down below the water edge, in consequence of 
which the sloop filled and sunk with her csrgo in a few min- 
utes thereafter : Finds it also proved that if the helm of the 
sloop had been ported after the Rebecca ported, the vessels 
could not have got to the port sides of each other, bnt on the 
contraiy, would hsve met in the bows, and that therefore 
the master of the Mstilda M'Coll did the best thing be could 
do in the drcnmstanees when he endeavoured to keep her 
sway by starboarding his helm : Finds upon the whole case, 
snd under reference to the snnexed note, that the pursuer 
has proved his averment that his said sloop was mn 
down and sunk with its canro «• by the want of skill, negli. 
*'ger.ce, or other fault of the master and crew of the Re- 
*'becca :** finds it also proved that the Matilda M'Coll at the 
time she wss so sunk was worth, as near as can be sscer- 
tained, taking her sge and condition into account, and includ. 
ing sails and appurtenances, the sum of ^£160, thst the 
csrgo was well worth £Gb lis. conform to Bill of Lading No. 
25, and that the frdght for the voysge was ^11 8s. mnking 
in sll the sum of Two hundred and thirty six pounds 
nineteen shillings sterling : Finds the defender liable to the 
pursuer in said sura, with interest as libelled, and to this 
extent repels his defences, hnt gvoad ultra assoilzies him : 
Finds said defender also liable in the pursuer's expenses. 



allows an aeeoant thereof to be givan in, and remits the same 
to *he auditor to tax and report* and decerns. 

Note.— The case for the pursuer is, that the defender's 
steamer did not alter her conrse till she was about a quarter 
of a mile distant from, and abreast with the Matilda 
M*Coll, upon her starboard side, and that if ahe had eon- 
tinned her course, the two vessels would have passed dear 
at that distance, but that, instead of doing so, she snddenly 
ported her helm, and then put in hard a-port, and thus mn 
into the sloop notwithstanding her attempt to keep awsy, 
whieh waa the only thing she oonld do in the dreomatances. 
The eata for the defender, on the other hand, is, that tha 
Rebecca began to port when abont a mile distant from the 
sloop, with bows on to each other, and that she would easilj 
have got to the sloop's port side, ao that the vesaels would 
have passed eaoh other on their port sides if the Bloop*a 
helm, instead of bdng aurboarded, had been ported, aa it 
might and should have been about the same time that the 
steamer's was. As is usual in all anch matters, there is a 
great deal of oooflioting evidenee, bnt the two moat impor. 
taot, because the most nentral and reliable witnesses, are 
the master and mate of the schooner Olencaim, whieh was 
coming np the Clyde immediatdy in the wake of the aloop. 
Thej neoessarily saw all that took place, for they were 
watehing the steamer aa anxiously as the master and msti9 
of the sloop were, and thia neutral testimony is entirvlj 
favourable to the pursuer. Hugh Young the master of the 
Olencaim, depones that ha had the Matilda M'CoU in view 
all the way from the Pladda light to the Cumbrae Islands, 
and that when they paased the Cumbrae Lights the Olencaim 
was not more then a quarter ofa mile astern of the sloop. About 
nine at night captain Young saw the lights of the steamer 
coming down channel, about three miles off*. He dextones— . 
*' She was on the stsrboard side of our schooner and of the 
Matilda;** "had she kept on her course she would have 
passed the Matilda, and us on our starboard side, I think, 
mora than a quarter of a mile distant from us. When the 
steamer wss abreast, ss I thought, of the Matilda, she 
sitered her course by porting her helm, which made her 
run towards the Matilda, and her doing so led me to sup- 
pose that she was a tug steamer going to speak the Matilda^ 
and in consequence of this I said to the men on deck — 
* There is a tug going to the aloop ; is our rope ready, as she 
will tow both us and the smack up."* The aame witness 
farther depones — '*At the time the steamer ported her 
helm and steered towards the smsck, it was impossible for 
the smsck to get to the port ude of the steamer, beoaose, 
as before deponed to, the steamer was about abreast of her." 
** If the sloop had ported her helm, the result 
would have been, as I think, that they would have met 
in the bows instead of the sloop's quarter.** The whole of 
this evidenee is substantially repeated by the mate, John 
Mathieson. It also tallies exsctly with that of the master, 
mate, and seaman, of the Matilda M'Coll. Donald M*Far.aDe, 
the master, states that the wind fell considerably after he 
reached the Cumbrae Islands, and that he would not be 
' then ssiling at more then two knots an hour ; thst he 
saw by the stesmer's lights she wss coming down on his 
starbosrdbow; that bye-and-bye herjMnt lighu disappeared, 
which ahowed thst she wss all dear of the Matilda on the 
starbosrd ude ; that he remarked st the time to the mste 
that they were all right now ; that almost immediatelj after 
this the steamer poned her helm, whiith brought her three 
lights again into view; that when she did this she was about 
a quarter of a mile distant, and the bowsprits of the two 
vessels were sbreast of one snother; that there was very 
little wind at the time, and the aloop had all sails drawn up 
tight; thst his first idea when he saw the steamer porting 
her helm was thst she wss going to hail them ; that he 
could not posdbly have got across the steamer's bows by 
porting his helm, snd that he therefore, as the only chance 
of getting away, ordered the helmsman to starboard, which 
was done, but the steamer, nevertheless, struck the Matil- 
da's starboard quarter. The mate John M^Master, and the 
seaman John M'lean, who was at the helm, concur with and 
support this eridence in sll respects. M'Lean adds>- 
'*The wind was hsre, and I wss keeping the sails fhll and 
by— that is, I could not go fsrther east (towsrds the Cum. 
brses) without the sails lodng the wind. The sails were 
just ahnost full, steering as I was ddng." In addition to 
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kU this tMtimonj, which is ia itself to ooDsisteDt and dis- 
tmet, the panner has sddiieed two seamsD, Donald Grant 
and Hugh Bl'Lean, who on the night in question were hands 
on board the Bebeoca. From the evidence of Grant it appears 
thit the lighuofthe sloop weredistinctlj seen about two miles 
off; that the Bebeeea was steaming oot npon the Cnmbrae 
■de of the channel, that at the time the orders to port and 
bard-a-port, were given, only the green or atarboard light of 
the sloop was Tisible; that the witness was aatonisbed at 
the order to port, and said at the time to the second mate, 
"My goodness 1 yon will go foal of this yessel if yoa take us 
this wsy;** and finally, that, **aooording to the way the 
doop was going when we ran into her, we would have passed 
hsr ibpely had we kept on our oourse instead of porting.** 
The other seaman, Hugh M*Lean, was below prior to and at 
the time of Jthe eolli8ion» but ran on deck the moment it 
took place, and he then found that, *'ihe ship's head lay 
direct to Bute and her stem to Curabrae," which exactly 
eonfirms Donald Grant's deposition, that ** the putting our 
helm bard-a.port had the effect of making our Teasel go 
straight across the Channel from the Cumbrae to the Bute 
aide, and in doing so we struck the sloop just a little before 
the stern." Now, on the other hand, the evidence for the 
defender, besides that it is almost exclusively derived from 
the master, I oatswsin, and one or two seamen on board the 
Bebecca— whose statemenU fall to be taken cum grano^^ 
oot in itself so consistent, simple, or intelligible as that for 
the pursuer. The account given by the roaster, Thomss 
Batler, to which his boatswsin for the most part adheres, 
i*, that he saw the sloop's lights about a mile and three- 
qotrters off; that be waa then steaming out near mid'Chan. 
Del, bat a trifle to the Cumbrae side; that he kept on his 
coarse after this for a mile or three-qnarters; that he 
then ordered hia helm to be ported, which was done, 
sod that he shortly thereafter lost sight of the red 
or port light of the Matilda, when he immediately 
ordered his helm hard-a-port, and the engines to stop, and 
haek her full speed, but as this did not st once stop the 
vay of the Rebeecn, the colliraon took place ; that if the 
sloop had ported when the Rebecca ported she would have 
ptBsed nearly a mile on her port side, and that **even if 
she had kept her eoorse, she would have passed us nearly 
half .a mile clear." It ia difficult to understand this: bat 
the witness gets into still deeper eonfasion. On the pur- 
sner's cross-examination, he says:— "Supposing I see my 
steamer passing a sailing vessel on the starboard side with 
a good berth, say three pohits, I consider it my duty to keep 
00 the starboard side, sod to starboard a little more to let 
her see how I am steering; and I would not consider it right 
to go to the port side, ss thst would be courting collision." 
This evidenee was evidently Iktal to the defender's case if, 
ss sll the pursuer's witnesses had deponed, the two vessels 
vers mutually on each other's starboard side as they ap- 
proached. At a subsequent diet, therefora, the master of 
the Bebeeea, for the first time, took up the ground that the 
sloop wssall along on his port side, and depones as follows:— 
"When I first saw the Blatilda M'GoU's lights she would be 
shoat half a point on our port bow, and distant about a 
mile and three quarters; and, after Bailing about three 
qsarters of a mile, I put oar helm to port, having still two 
of her lights in sight, and brought her fonr points on 
ear port bow. I stiU kept my helm to port from 
three to five minutes, during which the steamer was 
pajiog off all the time about half a point a minute, so that 
St the end of about four minutes the Matilda M*Coll was 
abcat four points on our port bow, and I then lost sight of 
her red light. She would then be about half a mile off, 
Thesloop would lose our green light when about half a point 
on oar port bow, and immediately after I ported." Now, 
u is not only in evidence that neither the Qleneairn nor the 
Matilda ever lost sight of the Rebecca's green light, but, 
eoosidering that the sloop wss going birely two knots an 
hoar, while the steamer was going abont six, it is quite in. 
explicable how any collision could take place, if the above 
stetement wero eurroct. Accordingly the pursuer has ad- 
dneed two witnesses of great nautical experience, via. 
Andrew Small, Examiner of Navigation for the Clyde poru 
^r the Board of Trade, and Robert Crawford, Shipping 
Muter, who both depone that they had read the evidenee 
of (he master and boatswain of the Bebeeea, and that, ao- 



cording to their aoeount of the oirBumstanoes, a ooUisioo 
was impossible. In addition to this, one of the defender's 
own witnesses, namely, John M'Calium, the ateward of the 
Bebeeea, directly eontradiots the master and boatswain's 
testimony in a most essential particular. Having gone 
below, **1 heard," he says, ** the esptain smging out, 'Port,' 
and immediately after I heard the second mate aaj ' Port.' 
Abont two minutes after this I heard the eaptain sing oot 
'Hard a port.' I ran on deck, and by the time I got to the 
head of the oompanion ladder we had atruck the sloop," 
By this evidenooi which the Sherifl-Snbstitute believes to 
contain the truth, and which exactly tallica with that of all 
the pursuer's witnesses, not mora than four or five 
minutsa elapsed between the time the order to port 
was given and the collision. If the vessels had 
been a mile asunder when the Bebeeea first potted, 
the interval between ordering the helm to be ported and the 
eoUision would have been considerably longer; but if they 
were only a quarter of a mile distant firom eaoh other, then 
the time would be as sUted by the above witness. The 
only neutral witness adduced by the defender ia Charles 
M'Kinnon, who was a seaman on board tiie Glenoaim; but 
it would have been better for the defender had he dis- 
penaed with his testimony, for it is so utterly oontradieted 
by his own master and mate, and is in itself so entiroly im- 
probable, and even absurd, that them is reason to fear the 
witness waa, for some reason known to himself, only a too 
willing one. As a sample of his evidence it is enough to 
point out that M'Kinnon says the Matilda M'CoU waa two 
miles and a half a«head of the Glencaim at the time of the 
collision, and yet he distinctly heard the order to port, and 
hard-a-port, given on board the Rebecca, which roust have 
been a good deal fhrther off according to bis statement. It 
may be right to notice, in conclusion, that in actions of 
damagea for loss sustained by colliaion at sea, the rule of 
law is that where thero are faults on both sides the loss falls 
to be equally divided— (Al-bott on shipping, p. 582; Le Neve 
and otliers, Shaft's app., vol. 2d, p. aOd; and Clyde Ship- 
ping COh 8d June, 185U.) But the Sheriff-Substitute, after 
a careful consideration of the whole case, has been unable 
to find that any fault waa imputable to the Matilda M'CoU, 
and ia of opinion that thoae in charge of the Bebeeea ara 
exclusively to blame for a sudden, unexpected, and nn« 
necoessaiy alteration of their oourse when too late, in eonse. 
qnence of which the sloop, unavoidably on her part, waa 
run down. Perhaps the true reaaon why this line of oon« 
duct was adopted loay be discovered in an incidental sute. 
meat made by the master of the Rebecca in the course of 
his eviden oe. He says »*' Just beforo the collision I saw a 
schooner abreavt of the aloop, near the Cumbraea and some, 
other vessels behind her." It may have been with the view 
of giving these other vessels a clear berth that he resolved 
at the eleventh hour to port hia helm. Thero is some die. 
crepancy of teatimony as to the amount of losa which the 
pursuer susUined, but the sum decerned for avoids ex- 
irames on either side, and is probably as near the correct 
amount as can be reached trom the data aupplicd for 
assessing it. 

This Interlooutor hawlDg been appealed, Sir 
Archibald Alisoo pronounced this judgment :•— 

Having heard parties' procuratora under their mutual 
appeals upon tho interlocutor appealed against, and having 
mode avizandum, and considered the proof adduced and 
whole proocas: Finds that the present action concludes 
against the defender for the sum of i;540as the valae of the 
sloop Matilda M'Coll of Glasgow, belonging to the pursuer, 
A'U!i 10s. as the value of a cargo of Klate4 on board the aaid 
sloop, and Xll 8i as the froightof the said vessel on the 
voyage on which «he waa engaged, and wC50 as the value of 
Btoros expenses incurred and loss and damage sustained by 
the pursuer in consequence of the vessel having been run 
down and sunk off or near the Island of Cumbroe on the 
Firth of Clyde, from the want of skill or due caution or 
negligence on the pert of the master ond crow of tho steam 
ship Kebecoa, of which the defender is the owner: Fiods that 
the action has been restricted to these grounds by interlocu- 
tor of 18th May, 18U0, which was not brought nnder review of 
the Sheriff by appeal and is therefore final : Finds it pleadei 
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hf th« idbadw Itt, tliM tfa* telt» if muf cxnlid, «m 
•^Ml)y tfrided, aid givM ao fimnd for daiMSM; Sd, that 
bj th« M crdunt Shippiiif AeC, 18M. CMtria ralM an re- 
avlrtd to ba obattred bj maatan of vaaaala, and in eaaa of 
daWatton. the party dariaUny ■haanoi be antitlad to daiagaa, 
t it ahail appear that the dreomataoeaa of tba eaaa 
r aoeh dofialioD unaroidaUe, whiah haa alteeed tho old 



Admdnhf mlo of diridiag the dunafe where both paniaa 
are ia laolt; M» that when tvo ahipa mrei ao eiooo as to 
'iagBreolliaioD,bolh Teaaeis ahaJl p«t to port^that ia, 
I on their right— oalaaa the einwimataiieea of the eaaa 
ier thai impoaaibla; 4th, that bj the Admindtj 
mgaktioDS, eaeh ateam ^eaiel ia reqidred to carry three 
li^ta— one beinf a bright light at the maathead, a red one 
on the port side, and a greea one oa the atarboard sideb- 
and that a saiUsg Teasel ia required to hare two side Ughts 
flttad up with in-board screws pttn^eting at least thrse feet 
ftooB the lights of the Teoael: Finds it pleaded by the 
defender, and not denied by the imrsaer. that so far as the 
Eebeeaa was eoneemed, she had her lighta on the oecasion 
in aoaation all in tema of the regulations ; and that the 
Maulda, wlneh waa a sailing rtntH, had no lighu and 
in-board aerews aa required by the regulationa: Finds 
it profod that there were no in-board screws on board 
of the MaUlda, and that the port light had been taken away 
befers the collision and laid upon the deck by tlie mate of 
the Matilda, bnt that aha had a square eail which it is 
pleaded concealed the HgbU: Finds noetidence that the 
fixing of the lights in the Matilda, in terms of the regn. 
lations, was impractieable: Finds that the Matilda was a 
aSoop of 29 tons, and the Rebflcea waa a steam-Yeasel of OU 
tone: Finds that the Matilda'a helm, when she neared the 
Bebocea was not ported in terms of the regulations, and 
the ressel was rooniog before the wind, which wax S.S.W., 
al the rate of 8| knoU an hour, at that lime with a fair 
wind for going up the channel, and the man at the helm 
was steering with the tiller : Finds it proved that in these 
circnmsiancea, it was possible to hsTO ported the helm and 
noTcrtheleas retained the veaael under command : Finds it 
proved that if the Matilda's helm had been ported, the 
▼easel would have been cleared, and the regnlatioo's obeyed. 
Finds that the helm of the Rebecca was duly ported in terras 
of the regulationa, and, when the vessels nesred each other, 
the mastsr of the Bebecca ported hard, and shut up the 
ateam of his ▼esse], but the master of the Matilda 
tamed her helm, contrary to the regulations, hard to the 
atarbosrd, and sbe immediately neared the Rebeeca. 
and waa struck within three or four feet of the stem, 
by that Tcaeel, on the starboard side, and immediately 
sunk: Finda that if the Matilda had even continued 
her course, without potdog her helm to starboard, the 
▼essels would have gone clear of each other : Finda, upon 
the whole, in these cireumstanoes, in point of fact, that 
those on board of the Rebecca obeyed the regulations, in 
respect both of lights, which were out, and tbe direction 
given to tho vessel, and that those on board of the Matilda 
contravened the regulations, both as regards the li»hta out 
and the direction given to the vessel : Finds, in these eir. 
cnmstancea, in point of law, that the defender's plea, both at 
common law, and under the Merchant Shipping Act, is well 
founded, viz., that the vessel obeying the regulations was 
right, and the one contravening thorn was in the wrong, and 
that this inference can only be elided by clear proof that 
deviation from the regulations, on the put of the vessel de- 
viating, was a matter of necessity: Finds, that though the 
evidence of this point is contradietoi7, the weight of the 
evidence goes to show tbnt the regulations might have been 
safely ob^ed by those on board of the Matilda, and, there, 
fore, that the roaster was not warranted in disobeying them: 
Finds that the Rebecca, originally, was in the wrong, by being 
on her wrong eido of the mid-channel before her coone was 
altered to her own right : Finds, $eparat%m, that by the Mer- 
chant Shipping Act, as the Matilda was in eunu of disobey, 
ing the directions of the Act, both as regards Ughts and 
direction, tbe pursuer, as the owner ther< of, is shat out 
from any claim for damagea, for iu loss vi wtahUi in the 
event of a collision, even although the other vessel was alao 
wrong : Therefore alters the interlocutor appealed ftom, sas- 
taina the defences and sssoilsiee the defender from the con. 
elusions of the action ; but in respect the Rebeeca was wrong 



ia rsapaet of the sidoof the ehaaael origiaany taken by her, 
aad Bsay ttaaa have misled tlio Matilda ia her cnnrae. which 
immediately lad ta tlia eolhaioa : Fiada ao expeaaea daa. 



NoRw— Orsat ralianee ia placed by tho Sheriff-Substitnta 
ia hie ialarloeator aad aote, oa the evidence of the maacer 
aad mote of the Olcaeaim, who are aaid to be disialorsatad 
witaassea, eogaixaat of tho whole Ibeta, aathey were ia rear 
of the Matilda aad aaw the whole. There appears, however, 
to have beea a remarkable intinsacy between the pursuer 
and theae witneases, althouj^h previously unacqnainted, and 
th^ had aeveral flBoetings in public liottaes at ler the colli- 
sion, whieh throws a shade of donbi over their testimony. 
Expeaaea are aot givaa to the diffeoder, because the master 
of theBebeeea was in laalt originally, in being on tho wront< 
side of the channel, he being rather on the left of mid. 
channel, going down, wheraw, both at eommoa law and ia 
terma of the regulationa, he ahoold have been oa the other 
side of the channel. 

AeL J. CLkdx, AH, T. 0. Wciobt. 



18th AnJL, 1861. 
SHERIPP COURT, GLASGOW. 
(MEb. SnERiFF Bill.) 



M.P. Hutchison k Dizosr, Jfominal RaUen o. 

Hesbt Kkbr, (Lockhart'g Trustee.) 4 Jobs Lock- 

HABT, Jus., R^al Rai$er. 

LoDdlord and Tenant — Caationer for Tenant — Hypo- 
thec — Assignation of. — A Cautioner for a Tencail^ 
on Poffmeni of the Bent, aequire» a right to the 
Landlord • Hypothee, mihout a formed Amgna- 
tion, 

Thb Bankrupt, Lockbart, was a Cattle dealer, and 
ou 3d April, 1860, attended a roup conducted hj 
tbe nominal raisers of certain grass parks at Gotoq 
Colliery, for two of which he offered, and obtained 
the set. Tbe rent offered was J? 107, for which he, 
along with the real raiser, John Lockbart, Jun., 
granted their joint acceptance. It was one of the 
conditions of the roup that in the event of the high- 
est offerer becoming bankrupt during the currencj 
of the let, the ezposers reserved full power to re-let 
the lot or lots, either by public sale or private baigaiu, 
and, without any intimation, to enter into possession 
of the grouud let Lockhart, tbe tacksman, became 
lionkrupt, and on the l4th June the uominal raisem 
re-exposed the parks to let, by public roup, but the 
rent then lealized was only i^77 4s , and this was the 
fund ta medio in tlie prv'seut action. Tbe joint 
acceptance for the fcnt ot the parks as originally let 
became due in Augu&t ; and the difference between 
the first and second lettings, (£107 and £77 4s.) 
£29 16s. was paid by the real raiser, who desired 
Hutchison and Dixon to apply the amount of tbe 
said rent to tbe payment of tbe baUuice of £77 4s. 
To this however, the trustee, Mr. Kerr, objected, and 
claimed the fund in medio as being part of the 
bankrupt's estate, and the real raisers refiiaed to 
deliver up the joint acceptance, or to apply tbe fond 
as required. Lockbart jun., then raised the present 
action of multiplepoiuding. Condesoendenoe and 
claims were ordered, and having been lodged, — 
It was pleaded by the claimant, Lockbart jun.. 
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lit the fund m fM<i^to, being the price of the fnnm 
of the lands is liable to tho landlord's hypothec, (2d,) 
the claimant, as cautioner for the rent, has right to 
tie benefit of the landlord's hypothec. 

For the claimant, Kerr, the trustee, it was pleaded, 
(Ist) the bill having been granted and accepted in 
implement of the articles of roup, the lease of the 
g^rus parks in question was Yirtually, at the date of 
fequestration, the property of the bankrupt, (2d.) 
Ko assignation of the landlord's right of hypothec 
having been given to the claimant, John Lockhart, 
jan, who claims as cautioner for the rent of the 
ptiks at the time of his signing the bill in implement 
of the articles of roup, the right of the bankrupt is 
now vested in the clamant as trustee, aforesaid, and 
be is entitled to decree of preference as craved, with 
expenses. 

Parties having then been heard, the Sheriff-Sub- 
stitute pronounced this interlocutor: — 



" m the premiMS :" Finds, Meeondf in point of Uw, that at 
tho date of the tub-set of the parks, tne lease stood in the 
person of the bankrapt, and the claimant John Lockhart, jun, 
could not, as a co-obiigant on the bill, have demanded either 
at common law or under the above express reservation in 
favour of the landlord, an assignation to the landlord's right 
of hypothec, which remained exclusively with Hutchison 
& Dixon : Finds that, as they did not exercise their right of 
hy^thec, and were not the parties who re-let the parks, 
which they would have had no power to do on the Hth June., 
and as they make no claim to the proceeds of the sub-set, 
and as the original lease was adopted by the claimant Kerr 
as trustee for the tenaut, John Lockhart, sen,, the said pro- 
ceeds belong to him as a part of the bankrupt estate for be- 
hoof of the general body of creditors; Therefore, and with 
reference to the annexed note : Finds the raisers liable only 
in once and sing:1e payment of the said sum of seventy-seven 
pounds four shilliu^, and prefers thereto the said claim- 
ant Kerr, less the raisers* expenses, to which they are hereby 
found entitled out of said fund: Finds the claimant, John 
Lockhart, jun., liable in expenses to the claimant Kerr, 
allows accounts of said expenses to be given in, and remits 
the same to the auditor to tax and report, and decerns. 



I Note. — The pleas in law stated for the claimant Lockhart, 
I jun., in his revised condescendence and claim No. 0, are, 1st. 
that the fund in medio, being the price of the grass of the 
lands, was liable to the landlord's hypothec, and 2nd. that 
the claimant as cautioner for ths rent had a right to the 
benefit of the landlord's hypothec. The first plea is sound 
but the second is the reverse : It is true, however, that both 
Professor Bell and Mr. Hunter sanction this plea. Mr. 
Hunter, going farther than Professor Bell, says — " Accord- 
"ing to modem practice and doctrine, an actual obligation 
. . _ . . . "to assiffn docs not seem to be necessary, for, as the pay- 

Finds that it was only as an accommodation to bis father, " ment of the rent gives the caationer a right to an assigna- 
John Lockhart, that the said claimant put his name to the " tion, the law holds that as done which the landloi^ is 
bill, and John Lockhart, sen., was the sole tenant of said \ " bound to do." He immediately adds, however-.-" In older 
parks, and entered into possession accordingly : Finds that j " to obviate any question, an actual assignation may be ex- 
Lockhart, sen., having fallen into embarrassed circumstances, I "pcdient where large interests are concerned." — Law tf 
his aflairs were put into tho hands of the claimant Kerr, < Landlord and Tenant ^ 8rd ed., vol. ii., pp. 152-9. Now, 



Having again heard parties* procurators, and resumed con- 
■ideration of the whole process : Finds, firtt, in point offset, 
that ou the 3rd April, 1860, John Lockhart, cattle salesman, 
oiTered for and obtained alet for the period from 1st Mav, 1860, 
to Ist January, 1861, of the two grass parks specified in the 
Articles of Koup, No. 7/1, at a rent of £107 : Finds that in 
implement of said Articles of Roup the said John Lockhart, 
together with his son, the claimant, John Lockhart, jun., 
granted their acceptance, being payable on 1st August, 1860: 



ftbortly prior to 14th June last, and Lockhart's estate having 
been sequestrated on the 2 Ist June, Kerr was thereafter 
duly elected trustee in the set^uestration : Finds that of con- 
srnt of all parties interested, including Hutchison & Dixon, 
John Tiocknart, sen., Kerr, as acting for his creditors and 



there is in point of fact no case in the books contradictory 
of the doctrine laid down in Gardner v Moir^ M., 2112 and 
3300, and ElchUt voce, hypothec No. 7, where a cautioner who 
had j>aid the rent pleaded in competition with an ordinary 
creditor that there was an implied legal assignation in his 



John Lockhart, jun., the said grass parks under express re- j favour to the right of hypothec, but the court preferred the 
serration of all the rights of parties, were rc-roupcd and creditor in respect the cautioner had not an actual assigna- 
sub-let on 14th June, when they realised tho nett sum of tion. It is obviously no excention to this rule that where s 
Jt77 4s. conform to roup roll Ko. 7/2, and this sum is I principal tenant sub-sets with his landlord's consent, the 
held as the fund in medio by the raisers, Hutchison ! principal has a rightofhypothec over tho sub-tenant, because 
k Dixon : Finds that the bankrupt, John Lockhart, I m that case the rights of the subtenants flow directly fh>m 
Men., not having retired the bill for £107 on 1st August, ; the principal who stands in relation of landlord to his own 
when it fell due, the claimant, John Lockhart, jun., paid '< sub-lessee— (7/in«t£e, Hth December, 1814; F, C. end Banna- 
Hutchison & Dixon the sum of £29 16s., being the de- j Ojney 27th February, 1824. Then as to Professor Bcirs doc- 
ficiency between the orignnal rent of £107, and the sub-rent trine (Conim. vol. ii., p. 33; and Pnn., sec. 1238), that 
of £77 4s., and now claims the latter sum as his own, ; where a cautioner pays the rent, he has a right to demand 
although willing that it should remain with and be applied I an assigtiation from the landlord, the doctrine has ceased to 
by Hutchison & Dixon as payment to them of the balance j be law, if it ever was so, since the decision of the House of 
of the said bill : Finds on tlio other hand that the claimant Lords in the case of Graham v. Gordon, and the subsequent 
Kerr, as trustee in John Lockhart, sen.'s sequestration, con- 1 decision of the Court of Session in the same case, Mai\:h 8, 
tends that the said sum is payable to him as a portion of the j 1842.— B. M. &. D. Reports. It was there settled tliat a 
assets of the bankrupt estate, and that John Lockhart, jun., j landlord was not bound to assign the right to sequestrate 
a< on obligant on the bill, must pay the contents out of his j even to a third party paying the rent, much less to a simple 
own funds, »nd rank for the amount on his father's estate : > cautioner, unless sucn assignation was stipulated for and 
Finds that Hutchison &, Dixon make no claim on said fund i the stipulation assented to at the tiuie of making the pay- 
in medio, being satisfied with their recourse against John ! ment. Lord Fullarton said, "When a party offers on behalf 
IxKkhart, jun., under the bill : Finds that it is provided by | **of the tenant to pay the rent, the landlord may be bound 
the said Articles of Koup No. 7/1 as a condition of the set that i '* to accept that payment, but he is not bound to assign the 
the granting of a bill or bills for the price or rent " shall not { " sequestration because he has an interest that the debt 
" in any way interfere with the exposer's right of hypothec ■ " shall be extinguished and not kept up. He has an interest 
"over the various stocks in said parks, but that either the " to have a tenant who pays the rent out of his proper 
"proprietor or auctioneers shall be entitled to exercise that | " means, and not one who borrows money on the security of 
"right at any time they may think proper, notwithstanding i " the crop from another to whom it is necessary to assign 
"acceptance of such bills, and in the event of the I "the sequestration." Tills, therefore, is now the rule at 
"highest offerer failing to settle as above, or becoming common law, but even if it had not been so, the terms of the 
"btrnkrupt during the currency of the let, the exposers original set as embodied in the Articles of Roup form such a 
"reserve full power to re-let the lot or lots either by public I specialty as clearly to exclude John Lockhart, jun., from any 
"sale or private bargain, and without any intimation, to | right to tho benefit of the landlord's hypotheo. If then he 
"enter upon pissession of the ground let, and to come upon > could not have sequestrated before the sub-lease was gone 
"the defaulter Lt all loss and damage that may be sustained into, he can have no claim on the proceeds of the sub-lease. 
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If he had been entitled to leqiiestnte, there might huTe 
been some ground for holding the fraita of the eub-lease as 
equivalent to what mijB^ht atre been receired under the 
BMuestration . But as Lockhart, jun ., had no such pfriyileee, 
and that the bankrupt alone, as principal tenant, had ue 
power to sub-let, the rent payable by the sub-lessee came 
into said bankrupt, or throueh him to his trustee. The cau- 
tioner, though his case may be somewhat hard, is entitled 
to no preference over the other creditors. He will have his 
ranking with them for the amount paid by him under his 
cautionary obligation. 

This interlocutor was appealed, and after a hear- 
ing, Sir Archibald Alison pronounced this judg- 
ment :— 

Having heard parties* procurators at groat length under 
the appeal for the claimant Lockhart upon the interlocutor 
appealed against, and whole process : Adheres to tbe inter- 
locutor in so far as the findings in point of fact are conoemed, 
but upon the <mestion in point of law involved in the present 
competition : Finds that Hutchison & Dixon, the auction- 
eers, entrusted with the letting of the grass porks on behalf 
of the proprietor, were expressly authorised and entitled 
under the Articles and Conditions of Boup to re-let the 
parks at any time during the currency of the period for 
which they were taken, notwithstandinff the acceptance of 
the bill for the rent; that in this character they were 
clothed with the landlord*s right of hypothec ; and that 
having taken a bill from the tenant, who afterwards became 
bankrupt, and his son, John Lockhart, jun., for the amount 
of the rent, and the auctioneers having held that they were 
satisfied with the acceptance of the bill as payment of the 
rent, the said John Lockhart, jun., who was accepted as 
cautioner for the rent in the bill, and is liable therefore, 
is entitled, ex lege, independent of any executed assignation, 
to a preference upon the rent of the parks which was re-let 
for the remainder of the term which formed the subject of the 
landlord's hypothec, and which is the fand in dispute in the 
present process, just in the same way as Hutchison & Dixon 
would have been entitled to retain the amount realised for 
the re-let of the park for tbe remainder of the season for be- 
hoof of the landlord to the exclusion of the trustee upon the 
tenant's sequestrated estate for the portion of the rent not 
paid by him : Therefore alters the mterlocutor complained 
of, ranks and prefers John Lockhart, jun., the cautioner to 
the amount of tbe fund in medio^ less the raiser's expenses : 
Finds the claimant Kerr, the trustee on Lockhart's estate, 
liable in the expenses of competition on the said John Lock- 
hart, jun., of which, appoints an account to be given in, and 
taxed by the auditor. ' 

NoTB. — Hutchison & Dixon being expressly authorised ! 
and entitled by the Articles of Roup, as in right of the land- ! 
lord, to let the grass parks at any time tliey might think 
proper, notwithsUudiug the granting of a bill for the rent ; 
and they having on the 14th June done so, under the reser- 
vation of the rights of all parties, and the rent realised, and 
the claimant John Lockhart, jun., being accepted as cautioner, 
and having bound himself as full debtor in the bill, the 
cranting of which was taken as full pymeiit of the rent. 
The question really comes to be, whether the accepted cau- 
tioner so interposing is to be hold as clothed, ex Uge, inde- 
pendent of express stipulation, with the landlord's right of 
hypothec, which extended over the sub grass mail. The 
Blieriff is of opinion that under the henefieium cedendarum 
aetionem of the Roman law he is entitled to such ri^it, just as 
if he had held an express assignation thereto. Mr Bell, in his 
Principles, Sec. 286 and 1238, states expressly that such is 
the law, and the decision in the case of Erskine, M., 138G, 
was pronounced before the principle of the Roman Law was 
introduced into our practice, which was done in the cose of 
Stewart v. Bell, Slst May, 1814, F.C.— The Sheriff is aware 
that in the C5i«e of Graham, 8th March, 1842, it was held 
by the Court that a tJiird party stepping forward and psv- 
ing the rent to the landlord, is not entitled on that account i 
alone to demand sn assignation from the landlord of his right | 
of hypothec, upon the principle that it is not competent for a i 
third party in that manner indirectly to substitute himself | 
to act-rtain extent as tenant without the landlord's consent. I 
But this princplc has no application to a case such as the ' 



present where the risht is claimed by a cautiooer who has 
been accepted by the landlord and inteiiwsed bis security, 
and has vurtnally paid the rent. Tbe principle of de/eetes 
pentma competent to the landlord, so far from being adverm 
to such a cautioner expressly favoun it. It is true in this 
way that a creditor interposing and beoomins liable for 
the rent gets a preference, whatever be the condition of the 
bankrupt tenant, but that arises from tbe force of the law 
itself which gives a preference over the hypothec to the 
landlord, or any one who is invested with his right tliereto, 
and obtains in like manner in anv case where an accepted 
cautioner pays the rent for a bankrupt tenant. 



For the Trustee— R. Sixclaiu. 
For Lockhart, junr. — « 



. 22o April, 1861. 
SMALL DEBT COURT. PERTH. 

(Mb. ShKUFT BABCI.AT.) 



Notes nr Caiua James D« Allay v. Akdbcw 
Stirtok. 

Trust Deed for Creditors — Protectino^ clanse — 
LiabUity of Trustee.-— A Truttee acting under a 
Deed wiih a proUetivg clause, i$ not liable for the 
acte or o'^.iieiom of hie Co-truitees, unlett kit con- 
dud amoutUs to culpa lata. 

Bt a trust disposition and conveyance, dated 17th Karch, 
]8o5, James Stirton, at Little Tradle, conveyed to Andrew 
Stirton, tenant at Ryehill, and Alexander Duncan, ac- 
countant in the Commercial Bank, Blairgowrie, for the 
use and behoof of his creditors, his whole estate, with ample 
powen of management and disposal. Tbe said deed 
contained the following clause of privilege and exemption : 
" It is farther provided and declared, that the said Andrew 
" Stirton, and Alexander Duncan, as trustees foresaid, or 
"such other trustee or trustees as shall be named and 
"appointed in conformity with these presents, shall be 
" nowise obliffed to do diligence other than as they think 
" fit, nor Mhauthetf he liable for omisaions, but Jor their owm 
** actual intromimoHM." 

It does not i^pear that the trustees accepted by any 
express writing, but it does appear that they both accepted 
and acted. Mr Stirton was a creditor, and so was the bank 
which Mr Duncan represented. The former took a manage- 
ment of the farm, and of the two public sales of stock and 
crop thereon. Ue also drew a sum of money from the 
incoming tenant for valuations, but which he appears 
immediately to have handed over to Mr Duncan. That 
person took charge of the whole finances, and kept a cash 
book of the trust. Tliere were two, if not three, meetincs 
of the creditors, at which the trustees were present. Mr 
Duncan settled with a number of the creditors by purehas- 
ing their claims for certain sums. He at length died 
insolvent. On the face of the cash book, the trust estate 
was greatly in debt to the trustees, but no accounting has 
yet Men gone into. 

'ihere was no deed of accession by the crediton, and 
such is understood now seldom to bo resorted to in practice. 
But many of the creditors, including the pursuer, made 
claims and attended meetings of creditors. 

The pursuer now sues Stirton as surviving trustee, for 
payment of his claim, and which claim he has sufficiently 
instructed. 

The Defence was that Stirton personally^ had no funds, 
the same having been toUly intromittcd with by Duncan, 
and for whom, under the clause of exemption, he could not 
be made liable. 

The Sheriff-Substitute at the first was opposed to this 
defence, on two grounds. Ist, That the clause of cxen}}>- 
tion, which was by no means very broad, as excluding joint 
and several liability, was only o|jerative between ths 
truster and the trustees, and cuuld not Liiid the creditors. 
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lolew they had expressly repeated it by a deed of acces- 
lion. The creditors coula have adopted separate diligencei 
aud obtained preferences and payment; and if they 
abstained from such individual action because of the trust 
deed, it appeared but equitable that they should expect 
both the trustees to exercise all due diligence for tho 
general body. The trustees -were not bound to accept or 
act; and if they did so, il would appear just that they 
iDcurred an united responsibility. But tlie answer seems 
equally sound, that the creditors were not bound to abstain 
from aeparate diligence, and if they did so, and now sue 
one of the trustees for his responsibilities under the trust 
d(>ed, that trustee was equally entitled to avail himself of 
the privileges conferred upon him by the same deed. Tlie 
creditors, before abstaining from individual action in conse- 
quence of the trust deod, must be held to have satisfied 
tbemtclves with all its provisions, and that they were safe 
to take its benefits. They cannot at once approbate and 
reprobate the same deed. The defender can say that he 
woald not have accepted and acted unless the deed con- 
tamed the clause of exemption ; whilst the pursuer cannot 
Kiy that he abstained from individual diligence, in the 
knowledge that the deed contained no such clause. 

Id the next place, tlie ShcrifT-Substitute at one time was 
inclined to draw a distinction between the clause of exemp- 
tion when in a truMt deed of ntilementj and where it was in 
a trust deed by a bankrupt iu favour of trustees for his 
creditors. In tlie former, the beneficiaries have no claim, 
except under the trust deed, and so far represented the 
deceased who conferred the exemption ; and so the doctrine 
or approbate and reprobate is very obvious. But in the 
Utter case the creditors have a claim directly a^inst the 
troster, independently of the trust deed, and in nowise 
represent the truster. After closer consideration, however, 
the effect of tho claim of exemption appears much the same 
in both classes ; and, indeed, on examining the decided 
cases, it would appear that the clause of exemption did not 
aomuch rule, as the principles wiiich regulate responsi- 
bilities of persons acting gratuitously for others, and as to 
the degree of culpa which attaches to such office. 

As Mfore mentioned, thiB clause of exemption in the truKt 
in question, is not so broad as is generally adopted. It 
does not, in so many teordt, declare that the trustees shall 
not be liable jointly and severally, or the one for tho other, 
bat eoefc only for his own actual intromissions, yet the words 
"nor shall the^ be liable for omissions, but for their own 
"odiMnntromissions," mav be allowed to cover the more 
fpecial phraseology generally made use of in such clauses 
in trust deeds. 

One fact in the defender's favour is apparent on the face 
of the deed, that the defender Stirton, from hia occupation, 
niiffbt be expected to devote himself exclusively to the 
muisation of the a^cuUural assets, and the other tiustce 
(Duncan) from his avocation as a bank agent, might 
itasouably be expected to be the cashier under the trust, 
and to have the exdueive management of its finances. 

The Substitute has attentively examined all the decisions 
in the books, bearing on the liability of trustees, the one for 
the other. He can only find two where the question arises 
on a trust deed for creclitors. 

In the case of 14th November, 1827, M'Clvment, one 
trustee for creditor^ was held liable fur another. There 
appears to have been no clause of exemption in the trust 
dc-cd, but this oiniHsion appears not to have formed an 
element of tho judgment. Lord Balgray is reported to 
hare said, "I never saw a clearer case. Fcihaps the 
"defender did not aetuaUy iiitromit, but he admits he 
" accepted of the ofiicc of trustee, and allowed his name to 
" be used as such, and it is proved that he undertook to ))ay 
"the dividend to the creditors." This is a strong case 
against the defender, but which wants the important fact 
last mentioned by Lord Balgray, though by tho acting of 
Donean, a number of creditors havo b^n paid off, or their 
claims purchased at a respectable sum, which may be called 
a dividend. 

The only otlier case of a trust deed for ertditore, is that 
of Cth December, 1850, Willison. But there tho trustees 
had settled with nil the creditors to the exclusion of one 
who was found entitled to a pro]icr share of the funds, as 
theK might be found on an accounting. 

In the ca.sc, jiiih June, 1827, lleiuiedy, a trustee under 



a trust settlement (containing no clause of exemption), was 
found liable for tho intromissions of a co-trustee. In that 
case the defaulting trustee was a writer, and the one found 
liable for the deficiency was a farmer. This is so far ana- 
logous to the present trust. This fact was referred to by 
Loid Craigie, who dissented on the ground that " if there 
" be no clause of exemption, we must go to the common 
" law, the rule of which is, that in order to establish such 
" liability, fraud must be proved, negligence not being suffi- 
" cient.''^ 

The case, 4th February, 1836, Blane, was very special, 
and where there was a clause of exennption in a deed of 
settlement, the trustees were found responsible to the extent 
ot culpa lata. 

The leading case is 18th December, 1841, Seton v. 
Dawson, where tho opinion of the whole Court was taken 
on the liability of trustees under a trust settlement, with a 
very broad clause of exemption. The trustees were there 
held liable because of yroee netfligenee. The Lord-Ordinary, 
Jefirey, distinctly laid down the law in these words-—** That 
" where there has been no actual intromissions or direct 
" interference with the state of the trust funds by any indi- 
"vidual trustees, they will not be liable for losses arising 
" from tho neglect or diuhcucsty of others of their number, 
" or of factora or agents appointed by the whole, unless their 
" omission to check or prevent such misconduct amounted in 
"the circumstances to uuch erauanegligentia or eulpalata, as 
" both in law and common sense, is equiparate to fraud; but 
" that where there has been such actual intromission or inter- 
" ferencc, they will be hable for a smaller measure of neglect 
" or omission, being in such a case to be dealt with as having 
"voluntarily charged themselves with the particular funds 
"with which they had intermeddled, and bein^ conse- 
*' quently bound to ditcharge themselves, by showing chat 
" they had made such a reasonable disposition or applica- 
" tion of them as again to exempt them from responsinility 
" for tho parties by whose faithlessness or rashness they may 
" have been aftcnvards lost.'* In the opinion of the consulted 
judges, there occurs this passage — "The valuable remarks 
" of the Lord-Chancellor (in Home v. Pringle) confirm us in 
" the conviction that the general principle of our law is that 
" neither the protcctinc^ clauses which occurs in this particu- 
" lar deed, nor any of the usual clauses framed for the same 
" object, can be held to liberate trustees from the conse- 
"quences of such gross negligence as amounts to culpa 
" lata." Again Lord Ivory, concurred in by Lord Gillies, 
remarks — "Clauses of lliis'kiiid do not protect frum positive 
"breach of duty. Where one accepts of the office of 
" trustee, and thereby undertakes, as he surely does undcr- 
"take to §ome extent, to administer or superintend the 
" administration of the estate which the trust places under 
" his charge, what is it but a breach of duty when he stands 
" wholly alone, and does absolutely nothing, leaving the 
"estate in the meanwhile to run to ruin not less efiectually 
'* than if he had never taken upon him the office of trustee 
"stall?" 

In the case 10th July, 1845, Home, there was a clause of 

exemption, and the case was sent to a jury on an issue, 

" whether the trustees had acted in contravention of the 

" trust?" The Judge directed the Jury, that " the defenders 

" were liable if they acted in a grossly negligent and culpuble 

I " manner, but that in order to subicct them, it is necessary 

I " in the pursuer to prove that they were guilty of gross 

{ "negligence." The bill of exemption against this luling 

was disallowed. 

In 7th June, 1843, XTrquhart. a trustee was assoilzied, but 

Lord Cockburn, the Lord-Ordinary, had held him liable 

because he had subscribed the voucher for uphlting money, 

, showing " the true question always is, whether, after 

i " getting the money, there was any fault or negligence in 

"taking care of it.** 

In 6tli December, 1848, lirMillan, the effect of the clause 
was under consideration; but it was a very special case and 
no decision was given on ths piccisc pohit. 

In 13th December, 1851, Auld, thero was a clause of 
exemption, snd the defenders were as&oilzied, there bemg 
no suspicion of want of bona/ide$. 

In 27th November, 1^52, ll'rhcrson, a trustee, was held 
liable because of not doine diligence against a co- trustee. 

Ill 1 llh June, 1354, Bobcrta, an is&uc was sent to a jury 
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whether a sum was wrongfully allowed to remaiii in the 
hands of a co-tmstee. 

From all these cases the SheriflT-Sabstitnte has reached the 
conclusion, that unless the pursuer can prove eu/p€^ or gross 
negligence on the part of tne defender, either in the realis- 
ation of the estate or of its subsec^uent preserration, he 
is not liable for the actings of his co-trustee, Duncan. 
He will hear parties on the law, as above indicated, and as 
to what the pursuer would prove under such issue, as was 
given in some of the cited cases. 



25th April, 1861. 

SHERIFF COURT, PAISLEY. 

(Mk. Sheriff Blaib.) 



Thoxab FiRiE V, Mrs. Joh^t Akderbon. 

Receipt! — Indonation, or Assign ment of — A receipt 
for bartmcedmoneiif vku endor$ed or assigned hy Vie 
grantee in favour of a third partly to which wat 
attached a penny damp; in an adion at the ateignet't 
inttance againet the widow of tJie granter of the 
receipt^ — held that the receipt was not a negotiable 
document^ and could not be auigned or conveyed by a 
simple indorsation. 

The late John Anderson, who was the Defender*s 
husband, granted to Mr. Robert Yanhaghan, tbo 
following receipt or acknowledgment ior a sum of 
£18, which he imd borrowed : — 

'"GIsKj^ow. 12th Juno, 185J.— (£18.)— -Borrowed from Mr. 
Robert Vonhaghan. the sum of eighteen pounds sterlinjr. 
(Signed) "John AKDEnsox.** 

Sometime after granting this document Anderson 
died. In April, 1859, Anderson having previously | 
died, Yanhaghan, wrote at the bottom of the reocipt 
granted by Anderson, as follows: — 

" Mrs. JoBar Akdersost, Sheddons, Busby. 

Please pnj the above Fum of Eighteen pnnnds, dne to me 
by your late husband, to Thonia4 Furie, Grocer, Glasgow, 
vrhose receipt will be binding on, 

(Signed) *' Il«)BT. VAxniauAN." 

2nd April, IS.'.O." 

Attached to this writing was a penny receipt stamp. 
Farie raised an action in tbo Court at Paisley, as 
assignee of Yanhaghan, against the widow of Audcrton, 
OS executrix or as vitious intromitter, with the 
goods of her deceased husband. 

After the record had been closed and parties* 
procurators heard, the Sheriff-Substitute pronounced 
tlie following Interlocutor: — 

Having heard parties, and considered the process, in res- 
pect that the documcuts founded un do not in law constitute 
a legal assignation of the debt sued for: Finds that thu 
pursuer has no title to pursue as assignee in this action : 
thoreforc dismisses the present action, and decerns : Finds 
the defender entitled to expenses, appoints an account 
tlkereof to be given in, and, when lodged, remits the same to 
Auditor of Court to tax and report. 

NoTK. — The question here raised is of some importnnce. 
Tlie late John Anderson borrowed the sum of £18 from 
Robert Yanhaghan, and granted a receipt in the following 
terms: — 



"Glasffow, 13th June, 1854.— (£18)— Borrowed from Mr 
Robert Yanhaghan the sum of eighteen pounds sterling. 
(Signed) *' Jom Asdeisoi.** 

Mr Yanhsghan, sometime after Anderson's death, wrote at 
the foot of this receipt the following document: — 

"Mrs John Anderson, Shedden, Busby. — Flease pay the 
above sum of eighteen fwunds sterling, due to me by tout 
late husband, to Thomas Farie, grocei, Glasgow, whose 
receipt will be binding on 

"2d April, 1869." (Signed) Row. "VAxnAOHAK." 

The pursuer, Thomas Farie, raised this action against Mrs 
Anderson, the debtor's widow, for the amount, and alleges 
that this document constitutes an assignation of the debt 
due by Anderson, and sues for his own interests as as- 
signee of the original creditor, who conveyed his rights 
and ordered the debt to bo paid to him. The pursuer 
does not claim payment for Yanhaghan, but for himself. 
Tlio question is whether the documents of *id April, 1859, 
constitute a legal assignation of the debt contained in the 
receipt above quoted? The Sheriff-Substitute thinks it 
does not. This document does not contain the words of 
transference and assignation of the receijpt and of the debt 
therein contained, witii the surrogation oi the assignee with 
the cedent's place, which arenccessary to constituto a valid 
and effectual assignation. The pursuer, therefore, cannot 
found upon it alone as the deed by which the debt is trans- 
ferred to him. The 8heriff>Substitute thinks the pursuer can 
be placed in no better position by viewing the two docu- 
ments as one, more especially when he considers that ordinary 
debts are not transferable otherwise than by assignation, 
and that a bill or a special indorsation cannot be held to 
operate as an assignation of them. It seems impossible to 
regard a receipt of this description ss a negotiable docu- 
ment in the proper tense of the term— that is to say, a docn. 
ment which, by mere indorsation and delivery, transfers to 
the indorsee the property of the fund represented, 'lliis privi- 
lege is possessed by few w.itiugs, and only perhaps by bills 
of exchange and of lading and promissory notes. If the 
receipt is truly negotiable a blana indorsation is sufficient, 
just as in the case of a bill. If it is not negotiable, a special 
indorsation cannot carry the fund. Indorsation is not a 
known legal mode of assignation, apart from the privilege 
of negotiability, and tliese priviJegvs cannot be extended 
beyond that class of documents to which statute or settled 
usagesanctioncd b)r law has attached to tlicro. But although 
not properly negotiable, it is contended by the pursuer that 
a receipt of this kind is transferable by the " onier to pay'* 
of 2d April, 1859, the meaning of that proposition being, 
that in a question of this kind, tlie right to demand the fund 
or debt in question is transferred by the indorsation and 
dclivcrv of the document. There is no doubt that the debt 
or fund is transferable, inasmuch as it is assignable, and 
an assignation of the debt or fund might be endorsed or 
xTiitten at the foot of the document. But the question is, 
can the original creditor, by merely writing his name on the 
document, with an order to pay prefixed to it, be held as 
making a valid assignation of the document and the debt 
contained therein. The Sheriff-Substitute is not aware of 
any rule or authority for such a proposition. A bond for a 
sum of money could not certainly be assifrned in such a 
way, and it does nut seem that there is any difference in this 
respect between a bond and a written obli;^tion to pay 
money, or a receipt when a receipt is once held not to be 
negotiable. If the receipt is not negotiable, and if an in- 
dorsation of this kind is not equivalent to an assignation, 
then the indoreation can only be considered as constituting 
a mandate, and the Sheriff-Substitute thinks that it may 
have that effect. 'i*he possession of the document, however, 
is a mandate to uplift the money only for behoof of the owner, 
and not for the ]K)S&cs8or uf the receipt. It may enable the 
pursuer to draw the money, and the debtor to pay the money, 
with safety, but it docs not by force, of the negotiable cliaV- 
actcr of the document, but by force of the niandute cxpressctl 
by the indorsation. It cannot, the Sheriff-Substitute thinks 
be viewed as an effectu.il transference of the property of the 
money, entitling the purauer to sue in his own natii^, and 
for his OAvn behoof, for p.iymcnt of the debt or fund expres»Ml 
n the rcceii<t. In the case of a dcjKislt receipt with a ^uglo 
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iadonatton, this is Teiy obTions. It maj be taken to tbe 
bonk by a senrant^ but tbe poaaession of tbe docoment 
create no presumption tbat be is anytbing else. 
Ilie Sbcriff-Substitute obsenrcs that tbe pursuer, in the 



wu thoreafter disohaxged and retrooeeaed. Tbe io- 
Btruotiona given to the trustee had not been followed 
out before the offer of composition bad been carried 

conclusion of bis summons, refers to tbe acknowledgment , through. 
as dated 12tb June, 1857, while tbe acknowledgment itself Tbe pursuer then raised this action against the 
licars the date I2tb June, 1854; but as tbe figure "4" is ' defender for repetition of the sum so paid as a 
not very disUnct the Sheriff-Substitute, prefers *<> re** his ^^^^ • 3^ contrary to the provisions of the 
judgment on the Uw of the case. | ^j^p^ tsootland) Act. section 111, under de- 

This Interlocutor having been appealed, Sheriff duotion of the composition of 2s 6d per £p paid 
M'Farlano pronounced this judgment : — i to the other creditors. 

-_--._,. ,.,.. . 1 ««AV The record having been closed and parties heard, 

n.lTSt.^SLfcltitl.'^wX^^yr^^^^^^ theSheriflS.u.«tit«te pronouuced theToIWing In. 
the appeal, refuses tbe reclaiifting petition, affirms the terlootttor, which has been acquiesced m by the 
Interlocutor appealed against, and decerns. parties :— ■ 

NoTB.— The Sheriff has felt no difficulty in di8|>osing of j 
this case. (1.) The pursuer sues as " assignee," in virtue ; Finds it not denied by the defender that after the pursuer 
of the writing libelled on by him, but tbat writing is clearly had been sequestrated on 20ib June. 1B50. and after the 
not an asaignation ; (3.) Viewing the writing as a mandate, ! defender ha<i been giTen up m a oreditor in the pursuer's 
it merely authorises payment of tbe sum of money to which ' state of affairs, and bad attended several meetings of eredi. 
it refers to be made to the pursuer, but it contains no tors, he, tbe defender, did diligence against the pursuer 
authority, warrant or commission in bis favour to raise and i on said debt, and caused him to be spprebended, when, to 
maintain any action for the debt at his own instance, as avoid incareeration, the pursuer paid the debt, amounting, 
assignee thereto. (3.) The acknowledgment of debt, on j aocording to the defender's aumission, to tbe snm of Ml^ 
which tbe writing founded on by the pursuer as his title to | U 6(d : Finds it instrur^ted by tbe minut«*H of meeting of 
sue is endorsed, does not belong to tbe privileged class, and | the pursuer's creditors, held on Slih December, 1859, that 
could not be transferred by indorsation merely. It is not i the trustee waa instrueted by the meeting, who had been 



>rop»ly of tbe nature of an order or draft for money '. and ; informed of said enforced payment, to take steps against 
4.) The penny stamp which, it is said, gives validity ; the defender for repayment : Finds tbat before these in- 
o the writing* formmg the pursuer's title, does not .gtruetions could be followed up tbe pursuer offered, and his 



to 

appear to the l^eriff to" be applicable to the writing 
question. 
Act. J. MiLLAB. AU. R. B. Stewabt. 



1st Mat, 18G1. 

SHBRIFP COURT. GLASGOW. 

(Mr. SffBRiFF Bbli.) 



Dartkn v. Looah. 

Bankruptcy — Preference — Repetition. — After Se- 
qttedralion^ a Creditor, given up ia the tiate of 
of aire, did diligence againd the Bankrupty who, 
under fear of inearceraiion paid the debt The 
Bankrupt woe then ditehargel on a conipoeiiion. 
He thereafter raited an aetionfor repetition of the 
turn MO fHiid, less the composition^ as a preference 
struck at b^ the Bankrupt statute — held by tho 
Sheriff Substitute^ and acquiesced in, t/iat the sum 
90 paid was not effectually pcU't, and wu still part 
of the Bankrupt s assets, and decree given accord- 
ingfy. 

Thb pursuer waa sequestrated in June, 1859, and 
in his state of affairs the defender was given up as 
a creditor. Having received the usual notices ho 
attended several meetings of tlie creditors. i\ is debt 
amounted to £12 Is 6}d. For this sum he did 
diligence against the pursuer after hi.^ Bequestration, 
and under the threat of incarceration the pursuer 
had paid the defender the whole amount of his debt 
Tiiis proceeding was reported to tbe trustee, who 
brought it before a meeting of the creditors, by 
whom Uie trustee was instructed to take steps to 
recover repay mcot from the defender. In the 
meantime the pursuer hod made offer of a composi- 
tion of 2s Cd per £,, which was accepted, and he j 



iu , creditors aoeepted, a ecmposidon of 3s 6d per pound on his 
i whole debts, and tbe pursuer was thereafter discharged and 
! declared to be re-invested in his estates, eonforro to act and 
warrant and discharge No. 4 : Finds that it is provided, bjr 
i section cxi. of the Bankiuptcj (Sootland) Act, that ** all 
pajments and preferences or seeurides obtained by or 
granted to prior orediiors, and all aets done or deeds 
{ granted bj tbe Bankrupt after tbe date of his sequestration 
' and before his dincharge, out of or in relation to the estate 
(unless with consent of tbe tnistee), shall be null and void; 
and the trustee sbnll be entitled to such preferences or 
securitj, and to any money so paid, deducting any ezpeuses 
bona fide incurred:" Finda tbat it follows, from this enact, 
ment, that the money psid as above by tbe pursuer to tbe 
defender, and whieh tbe sequestration had previously vested 
in tbe person of the trustee, was not validly or effectually 
paid, but, on tbe contrary, conunued to be a portion of tbe 
biinkrupi's assets, though transferred to the possession of 
the defender, who could not have retained it against the 
trustee's demand for restitution; Finds that a dbicharge on 
a composition restores the wbrde esute to the bankrupt 
with the same title that existed in tbe person of tbe trns. 
te6->( Holmes, 4th March, 1820): Finds therefore that, vf 
ftatttfi, tbe pursuer is now equally entitled, as bis trustee 
would have been, to claim repedtion of tbe sum in quesdon, 
the payment of which was inberenUy null and void, less tbe 
composition of 2s Gd per pound, which tbe pursuer stated 
at the debate be was willing to allow tbe defender to deduct: 
Finds that the said eompobidon on £12 Is Od amounts to 
£1 10a 2d, which being deducted, leaves Xll 6h 6iI, snd 
under said deJnction, rer«els the defenoes, and decerns 
ai^nst tbe defender for Skid last mendoned sum: Finds 
ihe defender sIho liable in expenttes, allows an account 
thereof to be given in, and remits the same to the auditor to 
tax and report. 

Act, JUIES IN3US. Alt. JOHH RODBBTSOV. 



2nd Mat, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 

Hugh Railton v. AVillux Hume's Trustee. 
Law Agents' Acoouiits — Prescription. — Circtcm- 
sttanta in whieh held that, after the death of a dient, 
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prficriptum of a law agent's aceoufit had not been 
elided scripto. 



William Huub, Wine and Spirit Merchant in Glas- 
gow, died in August, 1858, leaving a trust disposi- 
tion and settlement. His trustees declined to 
accept; and an application was presented to the 
Court of Session for the appointment of a judicial 
factor under the Bankruptcy (Scotland) Act, 1856, 
sec. 164. Under that application, Mr William 
Copland, accountant, was appointed. In Deoem- 
1>er, 1859, Hume's estates were sequestrated, and 
Mr John M'lntyre, accountant, was elected trustee. 
This action was raised in October, 1859, against Mr 

Copland, as judicial factor ; but on the appointment 

of the trustee, he sisted himself, and Mr Copland from Hume addressed to' the pureuer. 
was assoilzied. was of the following tenor :— 

The summons concluded for payment (1) of 



This Interiocutor was appealed, and after hearing 
parties, Sir Archibald Alison pronounced tnis 
judgment: — 



HaviDg hetrd ptrCies' proeurators nnder the tppeal for 
the defendtY apoD the Interlocutor appealed ogainst, and 
whole procefB, adherea to the said (nterloentor for tlie 
reasons sUlcd by the Sheriif.Snbatitute. with the explana- 
tion or declaration ihat it is not to be held as a fixed point 
that the docnments already in process do not elide the pl^« 
of prescription, bat that the aaid plea is to be judged of by 
the docnments already in process, coupled with those which 
may be reeoyered under the diligence now granted to the 
pursuer, and ^oad ^tltra dismisses the appe^ 

Proof was then lead. The documents relied on 
by the pursuer for proving his accoimt eeripto were 
Mob. 10/13 and 10/19 of process, these beiuK letters 

The first 



summons 
£7Z 128. 7d. for law business done by the pursuer 
to and for, and in the employment of the deceased 
William Hume, and cash advanced to and for him 
in the couise thereof, per account commencing the 
3l8t July, 1851, and ending 12th June, 1858 ; and 
(2) the sum of £50, being commission due by said 
deceased to pursuer for negotiating a transaction 
between him and a party named, in and during the 
years 1851 and 1858, and intervening years, or 
some of them, whereby a sum of j£300 was obtained 
for said deceased in order to assist him in the pur- 
chase of a spirit cellar, under deduction of any sum 
which can be legally instructed to be due by the 
pursuer to the said deceased William Hume. 

The record was made up by condescendence and 
defencea 

In the fourth article of the defences, the defender 
stated, <* that with the exception of a few items, the 
*< whole of said account had undergone the triennial 
'* prescription long before the death of the said 
*' William Hume. It bears to commence on Slst 
'* July, 1851, and to end on 12th June, 1858, ex- 
'' tending over a period of seven years, but its con- 
'*tinuity was interrupted for a period of more 
"than three years, between 14th April, 1855, and 
*» 3rd June, 1858.- 

In article 7th of the def<*nces, it was further 
stated, as to the claim of £50 for commission on the 
Loan — *' Moreover, the compearer believes and avers 
'* that this claim was prescribed at the date of the 
•* death of the said William Hume." 

The second and third pleas on the merits corres- 
ponded with these averments. 

Parties* procurators having been heard, the 
Sheriff-Substitute 

Finds upon the merits that the defender is wUIing to 
admit those items in the nccount libelled, which bear date 
iu the year 1859 : Finds that the whole preceding portion 
of the account has undergone the triennial prescription, and 
the claim for iCdO of commission has also undergone pre- 
6<Miption, either triennial or quinquennial: Therefore finds 
that with the above exception the pursuer can instruct 
his libel only by the writ or oath of party, and before 
further answer, allows him a proof accordingly, and to the 
defender a conjunct prolmtion in as far as said proof may 
be by writ; Grants diU);ence affninst havers, and appriniH 
the cause to be enrolled in the diet roll of the 37 th instant 



"10th November. 18''-9. 
"Dear Sir— Please write McPhnn for setUement to. 
" morrow or Thursday at farthest, as I want the money to 
"replace: also, get the difference from Mitchell, they de. 
" ducting the 4*80 bill. If you have time to call this even- 
** ing, I will be glad U> see you. — Yours truly, 

" W. Hume.** 

No. 10/19 was in these terms — 

" 40 Saltmarket, 7th June, 185S. 
" Mr Bailton, 

" Dear Sir, — As I cannot get out, would you eall 
" here to-day, and bring .M*Crae's psper with you. [ have 
" been reiy unwell with cold for some time. — ^Yoors tmlv, 

" W. HUMB.- 

Of consent, the following documents were put 
into process : — 1. Copy note of claims affecting the 
estate of the deceased Mr Hnnie, made up by Mr 
William Copland, and mnrked F. 13. 2. Excerpt 
from Inveutoiy of the Estate of the said deceased, 
also made up by Mr Copland. In this inyentory, 
the book debts were valued by the judicial &ctorat 
1 8s. per £. Both parties then renounced probation. 

The Sheriff-Stibstitute pronounced this interlo- 
cutor: — 

Having heard parties' procurators and resumed omisider- 
ation of the proof, productions, and whole process : Finds 
that the pursuer has failed to prove by the writ or oath of 
party, as allowed by Interlocutor of 14th March last, adhered 
to on appeal, that the preacribed portion of the aooounis 
sued is resting owing : Finds on the contrary that the doe- 
umenta mainly founded en by the pursuer as eliding the 
plea of prescription, viz.>— Nos. IC/ld, 10/W, and Nos. ftk^fi 
30/3, have no euch effects, and instruct nothing oitber as to 
the constitution or resting owing of the pursuer's account, 
and the document No. 10/13 is at any rata dated within the 
years of prescription ; Therefore sustains the defeneea, and 
assoilzies Uie defender, except ss regards that portion of the 
account sued lor which bears date in the year 1858, and 
which amounts to the sum of ^8 38. 5d., for which sum, in 
terms of the findings now finsl in said Interlocutor of 1-lih 
March, grants decree of eonatitntion againat the defender : 
Finds the pursuer linble in expenses, subject to slight modi- 
fication, allows an account thereof to be given in, and re- 
mits to the auditor to tax and report. 

This Interlocutor was appealed, and after hayii^ 
heard parties. Sir Archibald Alison pronounced this 
judgment : — 

Having heard parties' procurators under the pnrsnefa 
appeal upon the Interlocutor appealed against, proof adduced, 
and whole process. Finds that the point nnw to be deter, 
mined is, whether the documents recorered by the pursuer 
since the date of the Sheritl's last interlocutor, coup:ed with 
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thoM fimnerlj in proeeas, are saf&eient to elide the plea of 
presoription pleaded a^nst that portion of the aoeoont 
libelled, whieh is antenor in date to the hiatna in it oom. 
ineneiDg l4th April, 1855 : Finds, for the reasons stated in 
the following note, that these doenmenta, even when taken 
together, and receiving their fall legal eflfeot, are not safR. 
d^rnt to elide the plea of prescription, therefore dismisses 
the appeal, and adheres to ihe Interloeotor appealed against, 
bat modifies the defender's expenses to two-thirds of tbeii' 
tazi d amount, and so fiu- varies the finding of expenses. 

NoTX.— There can be no doubt that the Court of Session 
have very liberally interpreted the law as to the eliding of 
prescription by means of written documents. But without 
dinpnting that the decisions pronounced by them oonstitute 
the law in this matter, it seems sufficient to observe that 
there is no decision whieh would go the length of sustain- 
ing the doeaments here produced as sufildent to elide the 
plea of prescription. The original debtor Hurar, in the 
aecoant libelled on, has been long since dead, and Lis estate 
has passed first into the hands of a jadicial factor, appointed 
by the Court of Session, and next into those of a trustee, 
on hie sequestrated estate. There is no writ of the original 
debtor produoed which in the least supports the resting 
owing of the account But then it is said that after his 
death the judicial (actor madh up a state of the deoeased's 
debts, in which expressions are used which imply the exist- 
en4se of the debt libelled on, after the yeani of prescription 
hod ran. But to this there are two answem, either of w hich 
appears to be suffleient. In the first place, the judicial 
foetor was discharged of his office on the 24th January, 
IHISO, and M'lntyre, the present trustee on his estate, sisted 
ia hia room, whUe the writ by Copland is dated 8th May, 
1S60, four months after having ceased to have any charge 
of the estate; It is by no means a clear point that a judieinl 
fMctor having thus a temporaiy control of an estate is en- 
titled after he has left or been discharged of his office to 
bind that estate by a writ under hia hand, acknowledging 
the existence of a prescribed debt At ail events the writ 
of such an officer, temporarily invested wiib the charge of 
an estate, stands in a very different Kituation from an ac* 
knowledgment fry the debtor himself, who is said to have 
contracted the debt, and must be familiar with all the cir- 
eamatanees conneeted with both its constitution and' pay- 
ment In the second place, and whst is still more material, 
the terma of the writ of Copland the judicial factor, found- 
e<l on, are of so vague a kind as to apply to the debt in ques- 
tion, that it is impossible to twist thrm into an acknow- 
Irdgment of its subsistenoe. They merely amount to this, 
that the present claim agoinat the deceased for £m 13s 
which with certain other alletfcd debts amounting to i:llO. 
are l»y the judicial factor, from the probable exiMtence of 
counter cUkims, nr the insolvency of the debtors in them, 
only valued at A'lO. But this says nothing as to whether 
the debt in question ttandt in the one category or the other, 
and the whole thing is so vague that, especially when com- 
ing from a judicial factor divested of the estate, it cannot 
be eooNidend as sufficient to elide the plea of prescription 
and to amount to an acknowledgment of the debt 

Act J. L. Ijlno. Alf. P. M'I.Eoo. 



3d Mat, J861. 

SHERIFF COURT, GLASGOW. 

(Ms. Sbrrifp Bell.) 

Taylor, Gjbso!«, & Co., v. Alexander Wilson. 
Sttle — Warranty — Salo^Note. — An artificial Manure 
vfOB bought under certain alleged verbal repretenta- 
tion$ of il$ qualities. With the Manure wai tent a 
HaU-Noit tetting forth and guaranteeing it* chemi- 
cal dementi onlg. The Manure wu u$ed, but it was 
averred had not come up to the repretentationtr^held 
that the SaU'Nde cojutifuted the contract between 
the pavtietf aufi a jyrvof of the alleged verbal iy- 
pre$etttati<mt refused. 



The pursuers sued the defender for payment of X14 
28. 6d. for goods sold and delivered by them to the 
defender, conform to account The goods wAd were 
two quantities of artificial manure ; the first called 
*' potato manore/' and the second ** eballenge man- 
ure." 

The defence was a denial of resting owing of the 
first item of the account. It was explained that the 
defender was induced to purchase a ton of what is 
known as Langdale*s potato manure, in consequeoee 
of advertisements, circulars, and verbal assurances, 
through the pursuers' agents, to the effect that the 
manure ^would produce certain results ; among 
others, that it would produce a potato crop with- 
out the assistance of stable or any other manure ; 
but in place of coming up to these representations, 
the manure almost completely destroyed a field of 
potatoes, which did not yield a third of the price 
they should have brought, and in consequence the 
defender suffered loss and damage to a much greater 
amount than the item referred to. The other items 
of the account had been offered and refused, and 
vras now consigned. 

The record was closed on the summons and a 
minute of defence. Parties having been heard, the 
Sheriff- Substitute pronounced this Interlocutor : — 

Having heard parties' procurators and resumed con- 
sideration of the whole process : Finds it admitted by the 
defender that he received, along with the potato manure in 
queation, the account or sale note, No. 5/^ of the date it 
bears, viz., 5tfa April, 1860— that he st^Led no objection to 
the terms of said writinc^, and that he proceedea to make 
use of the manure : Finds that it was not till the defender 
was pressed for payment, five or six months afterwuxls, 
that ne objected that the manure had not answered the 
representation regarding it, and refused payment : Finds 
that the foresaid account bears the conditions on which the 
manure was sold; and it is not one of said conditions 
" that it would lear a potato crop without the assistance of 
"stable or any other manure, which is stated in the 
minute of defence to have been one of the representationri 
previously made to the defender ; and in respect of the 
falseness of which, payment is refused : Finds that it is 
not averred by the deiender that the manure contravened 
any of the conditions set forth in said account : Finds 
that the terms of the sale were as the account instructs — 
that price should be paid either cash, with 2^ per cent, 
discount, or after one month's credit, without discount : 
Finds, that in these circumstances, whatever claim of damages' 
the defender may have against the pursuers for loss sus- 
tained through tne use of their manure, he is not entitled,, 
in the face of the contract to pay for the manure not later 
than a month from the date of the sale, and before ho 
could have tested its efficiency in producing a potato crop, 
to set off such illiquid claim against the price long since 
past due ; and be is not entitled in this process to get into 
a proof of any representations regarding the manure not 
embodied in said account : llierefure, and under reference 
to the annexed note, rc]x:l8 the defences, and decerns against 
the defender, in terms of the cunclusion of tlie summons: 
Finds him also liable in expenses — allows an account thereof 
to bo given in, and remits the same to the auditor to tax 
and report. 

NoTB.— It was held in the English case of Hamor, Jan. 
16, 1855 ; Scott's Rep., vol. xv., p. 667, that "in an action 
" for a breach of warranty on tue sale of goods upon a 
"written contract, parole evidence is not admissible to 
"show that the seller's agent, at the time of the sale, 
"represented the goods to be of a particular quality." 
There, as here, the goods were bought on a sale note," in 
which a rcpruLciuaiHiji, which the plaintiff asserted hpd 
* been made, was not embodied. The Court laid down that 
, the sale note constituted the contract, and that if the pur- 
chaser had intended to sav that the note did not trulv 
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represent tho real bargaiu, he should immediatelj have 
returned it. One of the judges said — "The plaintiff is in 
" effect seeking to treat as the contract that which passed 
*' between him and the defendant's sgent, before the con- 
'* tract was actually entered into. The parties are bound 
" bj the written note, and cannot be allowed to Tarjr its 
" terms." The same law applies to the present. Preyious 
representations made bj tne pursuers* agent ma^ have 
induced the defender to purchase, but do not enter mto the 
actual contract, which, being in writing, is conolusiTe of 
its terms. Independent of other considerations, there is an 
express bamin to pay the price within a month, and the 
necessity of fulfilling this liquid obligation cannot be got 
rid of ope exeqjtumut by alleging that a defect was ais- 
coverea in the quality of the manure long after the period 
of credit had expired. 

This Interlocutor was appealed, bat after a hearing, 
Bir Archibald Alison adlUred in the following judg- 
ment and note : — 

Haying heard parties* procurators under the defender's 
appeal, upon the Interlocutor appealed against, and haying 
made avisandom, and considered the record, productions, 
end whole process for the reasons stated by the Sheriff- 
Substitute, as also those contained in the followinsr note, 
adheres to the Interlocutor appealed against, with this ad- 
dition, that all competent action is reserved to the defen- 
der for any claim of damage he can instruct against the 
pursuers on account of the manure in question sold to him 
and to them, their defences as accords, and dismisses the 
appeal, and decerns. 

Kom. — ^It was strongly argued here by Mr Bums, for 
the defender, that the contract here was not by a sale note 
or other written instrument, but was entered into verbally, 
and that the invoice, afterwards sent with the manure, 
when deliveied, did not form part, or contain the terms 
of the original barnin. But to this it seems a suffi- 
cient answer, that the invoice confessedly canu with the 
gothde, or rather before them, as thc^ arrived after the in- 
voice had been forwarded ; and seeing it, the defender did 
not repudiate it as containing clauses or terms inconsistent 
with tne original contract, or additions thereto, and made 
no objections thereto, but on the contrary, aeoepted the de- 
lieergt and ueed the manure, without paying for it, though 
the price was payable within a month. This being so, the 
defender is bound to pay the price specified in the invoice 
in the first instance, and can only claim in a counter action 
any damages he can show he has sustained by the manure 
not coining up to the representation held out at the time 
tho bargain was enterea into. The {piarantee, it will be 
observed, in the inyoice, is not what it is now stated it was 
when the bargain was entered into — viz., that the manure 
would answer for potatoes without any other manure, but 
only that the analyeU of its component parts was guaran- 
teed ; and it is not said that it did not come up to the 
guarantee. The price being stated by the invoice to be 
payable within a month, it oecame due before the defect 
m the manure could poeeibly be aeeertainedt the defender 
has obviously become bound to pay it, and must just trust 
to making out his claim for any damages he may have sus- 
tained, under a cross action, at his instance, against the 
pursuers. The invoice or sale note, sent b> the pursuers, 
(No. 5/4) though storied such, was not a mere invoice ; it 
contained, in addition to the price and |;oods, the whole 
conditionefitdng the waiter guaranteed^ tcAtcA rendered it a 
proper edii-note or written contract. 

Act,, L. CowAw. M,, W. BuBsn. 



6th Mat, 1861. 
SHERIFF COURT, GLASGOW. 
(Mr. Shebiff Steathern.) 

Alcssrs A. & T. Buchanan v, Ed kdurgu and 

GLiSCuW KaII.WAY rciMFANY. 



Railway Company — Publio CAiTier — ^through Cou* 
tract — culpa. — A Railway Company accepting 
Goodt fof carriage, without q)ecial contract^ are 
liahU for damage nutained by ike Goods beyond 
their own line : <tnd in §ueh a ccue it is opiioiutl tn 
the Consignee to sue the contrading Company^ or 
tluU on whose line the damage has happened. 

A Railway Company found liable Jor loss and damage 
to Goodt in consequence of delay tn delivery, although 
there was no pricity of contract with thffm and the 
Consignee, 

Thb pursuers sued for recoverj of £20 lOs., beiog 
the value of and daoiage sustained by them in being 
deprited of the sale of 30 bags of potatoes consigaed 
to them on 26th November, 1859, at the Balfrtm 
Station of the Forth & Clyde Railway, and which 
were duly delivered to tbe defendeis to be by them, 
as publio oarriors, duly conveyed to Glasgow, and 
there delivered to the pursuers; but in which the 
defenders £'iled» in so fiu* as through their fault ond 
negligence it was not until tbe 3rd day of December 
following, or several days after the time that due 
delivery of the potatoes should have been made to 
the pursuers that notice of their arrival in Glasgow 
was made to them, and delivery ofiered ; not only in 
consequence of tbe delay which had taken place in 
their transit, but also durin>^ the time ihey were im* 
properly retained by tho defenders, they were ezpoe- 
ed to and damaged by frost ; and being for these 
reasons rejected by the pursuers, they were after- 
wards sold by the defenders at a great sacrifioe, and 
the money realised by such sale bos been retained 
by them. 

The defences were (1) no contract or no privity 
of contract between the pursuers and defenders, and 
the pursuers have therefore no right of action 
against the defenders ; (2) the pursuei-s never made 
or tendered payment of the dues or chaiges payable 
for the carriaue of the goods in question, and were 
therefore not entitled to their delivery, and the 
defenders were not bound to deliver till such diaiges 
were paid ; (3) tbe pursuers or the senders of the 
goods in question, in not having them so packed or 
loaded as to protect them from the frost and weather, 
are themselves to blame for the alleged damage or 
loss ; (4) the pursuers are themselves to blame for 
tho alleged loss or damage in delaying to pay tbe 
charges and taking delivery of the goods; (5) iu any 
view, the defenders are not liable for the sum sued 
for, it being excessive, and far beyond tbe value of 
the goods in question ; (6) the defenders retained 
and kept apart the goods in question for delivery to 
the pursuers as long as possible, until it became 
ucccssary to dispose of them to prevent their being 
worthless ; (7) the defenders tendered the amoaut 
realised from the potatoes (£5 158.,) leas dues uf 
carriage (22s.,) vus. £A 13s. 

The record was then closed, and parties' procura- 
ton having been heard, the Sheriff-Substitute pro- 
nounced this Interlocutor : — 

Having heard parties' proeuraton on (he closed record, 
and iht'ir respectiTe pleas: Finds it sTerred in the sttmrnonii, 
iis ground of the defenders' liabilitj, that the potatoes in 
question were, on 2Gth November last, consigned to the 
|iur^Ui'i-8 ai the Ualfrou Station of tlie Forth and Cljde 
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Railwtj, and were deliTereJ by the defen<1er>i, to be bj them, 
•9 pablie eurieni, daly conveyed and delivered to the par- 
vaen in Qlaegow ; but that in thia they fiiiled, in so Ikr aa 
tbrcttgh their faalt and negligence^ delivery of the potatoes 
vas not ofTered until 3d December following, when they 
wers refbaed in oonseqornoe of the ondne delay, and beeause 
of injniy fiom frost, to which the potatoes had been exposed 
while improperly retained by the defenders : Finds that 
whether the potatoes were delivered to the defenders in the 
fiist instance by the party connifpiing them to the pnraners, 
or whether they were leceived by the defenders tram the 
Forth and Clyde Railway Company at the termination of the 
line of that company, to be forwarded in continuation of the 
jottmey along the dcfenrlers* Railway— there is, in either 
view, a relevant and sufficient ground of aotion set forth : 
Therefore repels the plea that the pnntuers have no right 
of aotion agHiost the defenders, and befoie farther answer 
en the remaining pleaa of parties, allows them a proof in 
chief of their respective avermenta on record, and each a 
eonjanct proof: Uranta diligence at their inatance against 
witnesses and hAvem, and commission to any of the depute 
Clerks of Court to take the depositions of havt-rs, to receive 
ptoJuctiona, snd certify evhibita to be repotted forthwith, 
and appoints the case to be errolled first Court day, that a 
diet may be fixed for said proof proceeding. 

NoTB. — ^The defenders contended that the pursuers con. 
trscted with the Forth and Clyde Railway Company for the 
conveyance of the potatoes to Glasgow, as a thorough jour- 
ney, and that therefore the claim now made lies against that 
Company, and not against the defenders, with whom there 
was no pi ivity of contract at all. The pursuers on the other 
hand staled that they made no such contract — that the po- 
tatoes were delivered to the Forth and Clyde Railway Com. 
pany without agreement of any kind, but on the footing that 
the potatoes ahould, by that Company,, be carried towardii 
tlieir destination as fkr as the Forth and Clyde Railway 
extended, and to be thereafter forwarded by the defenders 
along their line, as independent cariit^rR. in completion of 
the begun tranidu The lacts, as thus differently stated, lead 
to oppoaite resulta in the queHtioo of liability. It is settlt>d 
law, ehielly on the authority of English decisions, that 
where a thon>ugh contract is made fur the tratiunission of 
goods with a lUiiwny Company, wbose line does not extand 
so far aa the plac«' tor which the goods are destined, thai 
ConpanA will be liable for Ioim or damage which the goods 
may sustain through the fault of other carriers in the transit 
leyond their line— (Cbitty & Ten' pie on Carriers,) ed. Ib56 
]>p'. OS and 128 ; ftJuschonyo v. Lancanter and Preston 
Jnnciion Railway Company, and Mand., W. 131 ; Watson 
V. Amber»jaic, Nottingham, and Boston Railway Company, 
(15 Kngliah Juiist, 4i8;) Scothorn v. South Staffordshire 
hailway and Exchange, (lifp. 041 ;) Crouch v. London and 
North WeHtem Railway Company, (3 Com., 188, S. C.;) 
and the Scotch case, Bnin v. Brown & Blackburn, 4th 
Dec, 1S34, (3 Show, p. 3U7.) And liability will attach to 
the original receiverK, if rliey bold themselves out as through 
earrieis, even wiihont exprens contract, and action will only 
lie against them— although the dama{;e was done by another 
Kailway to whom the goods were delivered to be forwarded 
— Chitty Jk Temple on Csrriers, p. '2*6, Ter Baron Parke 
in Johnson v. Midland Railway Company, 4 Exchange. 
MJ7— Coxon w. the Great WestiTU Railway Company, luth 
F« b , IbOO. Law Kciiorts, \oI. 1, p. 413. The reason of ihe 
liability seems to bo that the transfer to other carriers is 
only accenory to the discharge of the origins! receiver's 
doty, or the terms of his contract; and all intermediate 
perMons employed unt 1 the goods eairied reach their des- 
tination are reganled simply as his agents. But when the 
first carriers do not hold themselves out as through carriers, 
and do not ao contract, it is the rule, both in England and 
Scotland, that each carrier, in the course of the journey, is 
onswerable only fur his own fault, (Temple & Chitiy on 
Carriera, p. 87.) The doctrine is thus staled by Prufesaor 
IWl:— •• When the carrier does not^o nil the length to which 
'* the goods are to be carried, then, if the joomey is to be 
** completed by another carrier, uuoonneeted, the delivery of 
** the goods to that carrier, or to perKonx empowered to act 
" aH his agents or servants in takine delivery of goods, will 
•« dii«chan,'e the ori>. inal carrier " ( 1 Bell's Commeniary, 485. ) 
The very point wa^ deieiiiiiiiud iu the case Dcnniston v. 

I 



Harknees, 16th Jan., I7ttl, reported in Clerk Bell's Cases, 
p. 300; and follow«Ml in Chapel v. Hunter, 39th Nov.. 1;U7, 
(Hume's Decisions, p. 812;) M*Keusie v. Howey, 35th June, 
1803, (Humes Decisions, 813;) Bain v. Bowie & Sons, l7Lh 
May, 1831, (1 Shaw.) new ed., p. 11 ; Bates v. Cameron & 
Co., 6th Dec., I8d6, (18 Do., 186.) 

Which of the two rules thus stated applies to the cireum. 
stanoea of thia caia* will depend upon the facu elicited 
unuer the proof now allowed . The Sheriff.Snbatituta has 
not laid the omu of proving the contract on the difendeia, 
beeause, as it is not averred that the latter received the 
potatoes direct from the eonsignees, it is the pursuer's duty 
to prove the firata connected with the delivery to them; after 
which, the defend^n m^ find it necessary to establiMh their 
defence that it waa a through contract, under which tlie 
original receivers got delivery of the potatoes. The other 
avermenta of parties are admiued to proof, reserving con- 
sideration of their pleas appUeable to them. 

This iDterlocutor was appealed ; Lut after a hear- 
ing. Sir Archibald Aliaon adhered, and added the 
followiug note :— 

KoTJt.— This case opens np a very important qnestinn in 
regard to the liability of Railway Companies, as carriers, 
upon which the Sheriff.Sobstitute has very properly, and in 
another analogous ease before the Small Debt Court, be. 
Rtowed a great deal of industry and attention. As this is 
the first ease of the kind that has come before him, the 
Sheriff has not hitherto had the same opportunity of con- 
sidering the pointa involved in it ; and there is certainly a 
difference in the aittiation of piirties, and there may also be 
a difference in regard to the liability of the Railway CVim. 
pany, according to the proof adduced and nature of 'he con* 
tract made with the Company to whom the gooda were flrat 
delivered. As the Interlocutor under reriew is only one 
allowing a proof which is clearly matoritil, and indeed 
necessary, to the right decision of the cause, the Sheriff 
throws out the following views rather for the consideration 
of the parties in the ftiture conduct of the ease, than as his 
settled opinion on the sul^eot, when properly advised on 
the matter. 

There are certain points, upon which, as there seems to 
be no doubt, the law may be stated aa fixed, without the 
necessitv of any aignment or illuvCration. 

1. — Where a consigner delivers goods to a Carrier or Rai^ 
way Companj who advertises or undertakes to convey them 
10 a certain place, though beyond the bounds to which the 
carrier receiving them himself conveys the goods, and pr<*. 
pays the esrriage the whole wsy, there is no doubt that, ex 
contractu, he is liable to the owner of the goods for siiy 
damsge done to the goods, though that damage waa done 
beyond the bounds of his own line of railway or road. 

3d— If a Railway 0>mpany receive goods aitbout prQ.pay. 
ment, but under an advertisement, or from their takijig 
lilt m under an implied nndertaking that they will gee the 
goods conveyed to their final destination, or a place beyond 
their own line of railway, they are al^ iialile, ex contractH 
for damage done to the goods, though the damage was done 
beyond their own line. 

H. — Where a Railway Company does not advertise or agree 
to corry goo<ls beyond their own lino, and delivers them in 
the course of the transit to snoiher (x>mpany, there is no 
such liability, ex contractu, snd each Company is liabio only 
for the damage doue un its own line. These points are 
sufficiently e^tabliKhi d by the cases quoted by the bheriff. 
Substitute, both in England and Scotland. But tliere is an 
ulterior matter of great importance, and of constant occur, 
rence, .which is quid juris, where goods are connigncd to a 
Riiilway Company who undertakes to convey them to their 
destination, and beyond their own line of railwsy — but whnh 
goods are either not deliven>d in due time, or arrive in a 
damaged state at tlieir ultimate place of destination, stior 
passing, it may be, through severul Hues ot railway belong, 
ing to different (7orapanies,..has tlio consignee a right 
of action only against the Jint Coinpanff who received ihe 
goods > Or, has he an setion sIjio ajjuioHt suv oiher com. 
any who receives them in the course of their Utmsit, snd 
f'aiU to deliver them in time, or in prt^jK^r condition, at their 
uliimste debtinaiion, if the consignee is prepared to prove 

8 
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til at tbe negigt net) ocenrreJ or the damage to the goods 
was done on their part of the line T It need not be said ot 
how much import^ioce ihin qaestion is in Olasgow, both to 
the pablie and the Railway Companies, where goods are 
oonstantly being transmitted by railway from London, Man 



were dama^^ed on the line of railway belonging to the Cora, 
pany aelcoted as defenders, while in their possession, end 
by their serrants, for whom they are responsible, or were 
not deliTcred in due time through tlieir fault or n«>gleet. 
This may often be a difficult matter to prove, hot if the eon^ 



Chester, Liverpool, Aberdeen, and other piaoea, to consignees ' signee is willing to nndertake the banien of sneh a proof, 
entitled to reeeiTo them, and tbe good:* either don't arrire I ss has been done in this case, there seems no legal ground 
at all, or arrive too late, or in a damaged sute. Is the ; on which he can be refused decree for the damage done, or 
Glasgow consignee bound to go to the English Couru in < value of the goods, if he estabhbh his allegations in these 
Westminster Hall, or the distant SoottiKh Courts, to seek ! particulars. 



redress t Or has he a right of action also against the Com 
pany at his own end of the line, who shouid have delivered 
tbe gooda at their desioation in Glasgow ? 

The English law on this point seems to be quite settled, 
that in such a case the consignee's rii^ht of action lies only 
against the Bail way Company who Jlnt received the goods 
— Brittol and Exeter Railway Company v. CoUim, l&th 
Feb., :27th July, lbd9, (Clark's Reports, vii., 104.) This 
» was decided, after consultation with all the Judges, by 



Proof was then led at considerable length by both 
parties; after which, parties haying been heard, the 
Sheriff-iSubsututo pronounced this Interlocutor :— 

Having heard parties' proeorators on the closed reeovd, 
and the oonoluded proof, and made avizandum : flnd^ in 

^^ , ^^, . .-^o^, ^j point of fact, that in the month of November, 18611, the 

thrHouse^riirdi.'^md woulTbe decisive of^lhrpresent ?**•"*•" P"'?"?* from Mr James Hisk, farmer. Grejrstone, 
ease if the deeision had been given in a ease from Scotland; I «•» ?^P« «^^ba8» potatoes, at the pnoer of 9/0 each bag 
but it was given in an English, and the principles of English —to be dehvered to the pnnuer's atldress at the Dalfrou 
law in cases of thin sort are quite different from those of, SiaUon of the Forth and Clyde Junction iiailwsy; and the 
the Sooteh, and that for the foUowing reason :— ! purchase pnoe the pursum paid : Rnds that the pursuers 

^ „ „ ^ , . , „ . alK> supplied bags to Mr Bisk to contain said poutoes. and 

The English law recognises no nght of action except ihat they were each of the value of 1/0 : Rnds that on Sai 
sgainst parties with whom there has been a privUy of con- 1 urday, the 20th dsy of said month of November and be. 
tract, as they call it. The contract, of course, in the above t^een the hours of 10 and la o'clock forenoon, Mr Uisk 
«n the consigner of the goods and the delivered said thirty bags of potatoes, in good order and 



eas4\ wss solely between i 

Bailway Company to whom the goods were first delivered. 



condition at the said Balfron Station ; and all of which were 



There was,8tiictly speaking, no contract whutever with the | loaded by his servant and a railway porter on one of the 
oiht r Company on whose lino of railway the damage took .i^«u«^a*«' *i-nAir* fUn if>N>>\ *\^^m, i...... .i .■ 



place; and though tho consignee is viriiially h-ld to be 
assigned into the whole rights of the consigner, yet, from 
there being no contract with the latter Company, the action 



defenders' trucks (No. 15t(2) then lying there; the upper. 

most of which bngs bore the pursuer's address '* Messrs 

A. & T. Buchanan, 3d Port-Dundas Boad, Glasgow;" and 
I this truck, as so loaded, was despatched from Ballron bU. 



was held competent, in the English Courts, only against the tion, and invoiced to Balloch, the terminus of the said Forth 
first Company who received tho goods, and not the RaUwsy i and Clyde Junction fiailway, by the flrat goods train which 
Company on whose line tho damngo was done. There seems ! passed ssid Station, at 2 o'clock same day, and anived at 
to be no reasonable ground for doubt that, on the same prin- j Ualloch in about sn hour afterwards : Finds that the aaid 
ciple, action would be competent in Scotland against tlie ! truck and poutoes were invoiced afresh, and despatched 
Company fint receiving the goods, at tho instance of the '. from Balloch by the Caledonian and Dumbartonshire Bail 
consignee, if the latter chose to prosecute them. But has I ^ay^ at 10 minutes past 18 o'clock, on the morning of Mon 



he no other remedy against any other Company on the line, 
evfu though he can distinctly prove tbat that other Com- 
|any was the one soIel\ in fault f For example — if a Glas- 
gow consignee ot goods sent from England, or a distant 
port of Scotland, has ascertained and can prove that the 
blame in delivering the goods at all lay with the Glasgow 



day, the 28th day of said month.-being the hour of depart, 
ure of the first goods train thence ; and deliveiy was given 
to the defenden at their Cowlairs Station on arrival of said 
train at 20 minutes past 4 o'clock same morning, to be for. 
warded to their Queen Street Station in Glasgow for nltimate 
lelivery to the pursuen : Finds that in the ordinary course 




must he proceed aguiust the Railway Company in England, ; ..j^^ce to the pureuera, which was received in Glasffo^ 



or distant places, before the English Couris->that is against 
the party not in fault, but who is presumed by legal fiction 
to be responsible for the party who really is so ? It appears 
to the Sheriff that tlicre is no necessity tor reoourse to such 
ti circuitous mode for tho enforcing of such an obligation. 
It is a fixed principle of Scotch law that if one Bail way 
0»nfipftny receive from another Bailway Company, and for 
profit to themselves, sgreo to convey goods along, it may be, 
diflet'cnl liue'i of Uailvray, each Company, to their ultimate 
(les.ination, is bound to exeruiso a reasonable amount of care 
ill duly conveying the goods, and guarding them from mis- 
chief; and if, in consequence of the culpable neglect of uny 
one Company along the whole line, damage is done to tlie 
gix>d8, or they are not delivered in proper time, such Com* 
]»:iny is liaMe to a dii-ect action, at the consignee's instance, 



the momiug of said 28th November, and immediately there. 
after, and in the course of same forenoon, the porsuerM 
applied at the grain store in the defendera' Glasgow Sta. 
Uon— being the accustomed place at which delivery of such 
goods was given for said poutoes, but the answer returned 
by the defenders' servants was that no potatoes had arrived 
lor the pursuers : Finds that up to this time the weather bail 
been favourable for the transmission of the potatoes, having 
been open and mild, but during a later part of sam*e day, a 
slight frost set in : Finds that on the following diiy, Tues- 
day morning, the pursuers repeated their application to the 
defenders for delivery, and again received the same answrr; 
und the purbuers becoming alarmed in case their potatoes 
would receive injury, because of tlje increasing intenutj of 
I (he frost, applied to the defondeni a third time on tbe after- 



quoH ex delicto, wjtUuut nny i.ri viiy of contract, provided Uie • noon of said Tuesday, bnt once more the same answer was 
party bUJl. ring prove ih.it liie dami^-e was .l..ntf to the gooda i returned : Finds that the frost having oonlinued danar 
after they bad come into that Conipan> s posM Siioii, or were . Wednesday, tlie :iOth November, and the pursuer Thoro.4 
not dehvcred iii proper time through their neglect. So far Bnchanon, having had occasion, on the evening of 'that dar 
is this principle cnrried in Scotland that it i^ no-.v hold to to leave Glosgow, he directed tho pursuers' servants to re^ 
be thelt for a travel cr who improperly reUins or keeps up fuse delivery of the potatoes, if offered hj the defenders in 
an article, or a sum of money, which he merely linds by 1 his absence ; but although Mr Buchanan was from home 
chance on the street or public highnny. It is true tbat the | till Friday evening following, the iwtatoes were not offered 
« onsipnee who proceeds against ilio Hail way Company whom . at the puraners' premises : Finds that in the course of Fri. 
he alleges to bo directly in fault must establish two thingK \ aay, the 2d tiaj of December, the defendere sent to the 
in his action before ho cnn succeed : First, that tbo goods 1 pursuers a printed form of intimation, filled un, intimatinff 
came into the custody of the defenders or thoir servants in ] tho arrival of said potatoes, and directing the pursuere to 
tho same state in which th -y wore when first put into tran- 1 uke delivery, which was tlie first notico eonoerning tlie 
sit at the olbcr oud of tbe Jicc; and stcomlly— that tboy i potatoes which the pursuers h^d received; but the latter 
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tben refoved to take deliYery : Finds that die IVost haviog 
cootiaiud withoat an^ intermisaion, the parauera, od Uoo- 
day, 5th Deoamber, sent to the deiendenr Olaagow Station 
a person of skill to examine the eondition of the potatoes, 
vbo fbond them lying nnoovered in an open eanaewt jed 
yard, and on examination he diaeoTored them to be eosted 
with' rime or hoar frost, in a bad atate, unmarketable, and 
even nnfit for the use of cattle : Finds that aoon after this 
the ddenders sold the potatoes --they also tailed to return 
the pursuers the bags in which the potatoes were contained : 
Finds that the frost continued for near^ a fortnight after 
the said 28th day of November, during all which time there 
VM great difficulty experienced by prorision dealers in pro. 
coring a supply of potatoes for their trade— which rapidly 
RMS in price : Finds that aa soon as the frost abated the 
porauers purchased 80 bags potatoea, instead ot, but not 
better in quality than those in question, at the advanoed 
ariee of 12/tf a bag, making an iserease over the price paid 
Mr Bisk ot J^l : Finds it proved thst the delay in forward. 
inK said potatoi'S Irom Cowlairs to the Olaitgow Station of 
tbe defenders* railway caused the injury to said potatoes, 
and was occasioned hj a pressure of traffic on their line, for 
which they do not seem to bare made provision : Finds that 
there was no through contract entered into between the 
porauers, or Ur Bisk on their behalf, and the Forth and 
Clyde Junction Eailwt^, for the transmission of said pota* 
toes from Ball'ron to Olssgow, but that that railway was con- 
cemcd in tbe transmission, and interested in the fright, 
so further than to their own ultimate terminus at Balloch : 
Finds that neither of the intermediate railways between 
Baliuch and Cowlairs failed in the ptTformance of their dhty 
in mmding on the potatoes in due time ; the delay and iigui7 
being solely attribuUble to the defenders after the potatoes 
(ame into their hands early in the morning of the 2bih 
November : Finds, in point of law, that the defenders, as 
the parties in fault, and the immediate cause of the pursu. 
ers' loes, are bound to pay them the difference in excess paid 
for the potatoes purohaaed inatead of those in question, as 
well as the price of the latter, and the Yalue of the baga 
containing said potatoes*- all of which stuns are correctly 
charged in the account No. (S/l. Therefore repela the de- 
fences : Finds the defenders liobljS in j£20 5/ 8terliog» being 
the amount of aaid account Bued'fur, and with interest on 
that siuB as libelledi Finds the defenders liable in expenses, 
sllows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

NoTK.— There having been no through eontract estab- 
lished as between the pursuers and the Forth and Clyde 
Jonetion Bailway, and aa the defendera are foand to have 
been the carriers immediaieiy cauKing the injoiy to the po- 
tatoes, and the loss otherwine oonclnded for, they are found 
liable agreeably to the principles of law already slated in 
thlacase. 

This iDterlocntor wns appealed, but adhered to by 
Sir Archibald Alisou iu tbe foUowiug luterlocutor 
and Mote- 
Having heard parties' procurators under the defenders' 
sppeal upon the Jnterlooutor sppeoled against, proof ad. 
dnced, and whole proceas, adheres to the interlocutor for 
the reasons stated by the Sheiiff-Substitute, as also those in 
the following note, aod dismiatses the appeaL 

NoTB. — ^It is sufficiently proroil here that the potatoes in 
question arrived at the Caledonian Railway Station at 
Balfron on the 26th of November, and arrived at Glasgow 
on the 20ih, at 11-50. It is also admitted that the potatoes 
were found ultimately in the poesession of the defenders, 
the Edinburgh ami Glasgow Bailway Company. There can 
be no qnosClon therefore that they got the poutoes, and (he 
sole question is whether they timeously diMcharged their 
duty of deliverimt ihem. It appears in evidence that they 
did not do this, for the pursuers having been informed by 
letter that the potatoes hod left Balfron, called three times 
at the railway office in Glasgow inquiring about the potatoes, 
and were told that they had not yet come. Meantime the 
weather got colder, and frost set in, and by the 9d of Decern, 
her it was sufficiently severe ns to frost the potatoes, by which 
they were much injured, ond the pursuer in oonseqaenec 



that the defenders are responsible for the damage claimed 
-^the amount of which is not disputed-— seeing it arose fW>m 
their having fhiled in diaoharging, in due time, their duty 
of timeous^deliveiy. 

AeU GoBDOR Smith. AlL Banh^tykks & Eibkwood. 



9tb Mat, 1861. 

SMALL DEBT COURT, PAISLEY. 

(Mb Shbriff Campbell.) 

Jambs CALDWKL^ Clerk of Sapplj for Rcnfrewsbiro, 
V. RoBBBT Wyub, Inspector for Loohwionoob. 

Valuation of Lands Act— Copy BoU— Clerk of 
Supply— Parochial Clerks — Cierka ofSuppljf are 
hound tofumith^ gratis, to the Clerks of F<trochial 
Boards a Copjf of to much of the ValvaHon Boll 
as relates to their respective I'arishes, 

Thb pursuer sued the defender for £5 17s. o<l., 
being his fees for so much of ti.e Valuation Roll of 
the county of Renfrew as relates to the parish of 
Lochwinnooh, he being Clerk and Inspector of the 
Poor for that parish. The defence ^as that no 
payment was provided by the Valuation Act 

Parties having been heard at length, the Sheriff 
took the case to ayisandutn ; and having advised 
with the Sheriff (Macfarla^e), he, with his concur- 
rence, pronounced the following judgment : — 

The pursuer is the Clerk of Supply for Benfrewshire, and 
seeks jMvment from the defender, the Inspector of Poor for 
the parish of Lochwinnoch, of an account, amounting to 
Ii5 178 5d, for the copy of the Valuation Boll in so far as 
applicable to that pariah, and the expenses connected witli 
the famishing of the same to the defender. The charges iu 
this account are not complained of by the defender as un- 
fair or excessive, but it u said that the pmmier is not in law 
entitled to claim payment of the account from the Paiochial 
Board of Lochwinnoch. or the defender, as the representa- 
tive of that Board. The pursuer, as Clerk of Supply, was 
under a statutory obligation to ftunish the Board with the 
copy chamd for, under the 12th section of the Valuation 
Act, which provides that "as soon as" the valuation roll 
has been authenticated, as therein provided, "the Clerk of 
bupply or Town Clerk, as the case may be, shall ftimish to 
the clerks of the several Parochial Boards within the county 
or burgh a copy of so much thereof as relates to theur 
respective parishes;" and the question now to be deter- 
mined is, Whether the Clerk of Supply is bound under the 
above statutory provision to furnish the clerks of the 
Parochial ik)ards within his county with a copy of so much 
of the valuation roll of the county as relates to each of 
their respective parishes, free of charge to these Boards ? 
The question thus raised is one of great and general im- 
portsnce ; and as I entertained from the first serious doubts 
as to the liability of these Boards, and as it was most un- 
desirable, without due deliberation, to diaturb the practice 
hitherto prevailing in the county— which has been for the 
Clerk of Supply to exact, and the Boards to pay, the ex- 
pense of the copies famished— I took the case to avizandum, 
and consulted the Sheriff of the county as to the legal rights 
involved. I have been favoured with a written note of the 
opinion arrived at by the Sheriff, and as it is an opinion in 
which I entirely concur, I believe the Sheriff will not think 
I take an undae liberty in adopting it in the terms in which 
it is expressed as mv judgment in this case. The Sheriff, 
then, is of opinion that the pursuer is bound to famish the 
Parochial Board with a copy of the Valuation Boll, so far as 
applicable to their parish, free of charge, and for this 
opinion he assi^ the following reasons :— 1. The statute, 
^ . , . - while it makes it imperative on the Clerks of Supply to fur- 
refused to take delivery, iu tlicsu ch cumstanccs it is clear I uish the roll, contains no provision to the effect that any 
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cbam U to be madj for to doiog, and this U all tlie 
■ignifloaiit, iaeiDg that in the rery olaoae. tU., the ISth, 
makinff it imperatiTe on the Clerk of Bupplj to fomiah the 
Yaloation Boll to parochial clorfca, without aaying anything 
as to hia being entitled to cbaige therefor» proriaion u 
apeoially made for the regulation and payment of feea for 
another matter. 9. fir danae 86 of the Act, it ia provided 
that the Clerk of Snpplr must tranamit erery aix jeara the 
Valuation Bolla to the Lord Clerk Begiater, but nothing b 
aaid aa to hia being entitled to cliaige against the CiDrd 
Clerk Begiater or the Crown any remuneration for the per- 
formance of that duty. 8. In anort, it would rather appear 
that the fumiahing of the yalnation roll to the parochial 
clerks " aa aoon '^ aa it has been authenticated, is Juat a 
part of the machinery created by the atatute, which must 
be carried out by eyenr county and boigfa through the 
medium of the Clerk of Supply and Town Clerk reapeotiyely, 
without any chaive against the F^tfochial Boarda. 4. Nor 
ia it of any material importance whether the thing ia done 
by and at the expenae of counties and burgha qua auch, or 
by the ratepayers under the Poor Law. 6. Ibe Clerk of 
Supply and Town Clerk ought, however, to be remunerated 
for their trouble in the matter, and it appears to mo that by 
auction 18 of the Act '* The Commissioners of Supply of each 
county," and the '* Hagistratea of each burgh," can always 
haye it in their power to proyide for such remuneration aa 
part of the cosU and ezpenaea attending "such annual 
yaluation, and cause the same " to be apportioned upon the 
pariahea within "each oounty and buigh." On theae 
grounda, the decree now to be pronounced will be an 
abaolyitor of the defender from the pursuer*B claim. 



13th Mat, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. SniRiFF Strithbrn.) 

William Fobbib, Printer aud Publislior, o. His 
Crkditorb. 

CosBto-BoDorum. — Circuwulaneei m which Cemo 
reftued, 

FoRDM presented a petition for the benefit of 
ceasio-bouoruro. Ilia petition was opposed by cer- 
tain creditors on the groutids (I) of recklessness in 
trading; (2) eztrayagant living; (3) he bad kept 
no reooid of his transactions; (4) Itad given prefer- 
ences; and (5) had not sufficiently accounted lor 
Ilia losses. The Sheriff-Substitute having heard 
parties* procuiutors on the ol sections and answers, 
pronounced Uiis Interlocutor : — 

Having heard partiea* procurator! viva eoes, on the ob- 
jections and answers, Nua. 2d and 39, and made avixandum, 
fur the reaaona stated in the following note refosea in hoe 
slotM the petitioner*! application for the benefit of deooe of 
ceuio-howoTum 

Non.— Tlie SherifTSobstitute is of opinion that the cir- 
curastanoea disclosed in the petitioner s examination are 
amplj^ sufficient to justify refusal of his petition ; that 
examinoHon 9UohU$he$ r e e k U tt n en im trwliiw, great irregu- 
larity in preseryiu|^ a record of the petitioners tranaactiona, 
an entire suppression of how large aoms borrowed bj him 
had been oxpcnded, and the disposal, when in a state of 
liopelosa insolyeucy, of the only property which he poa 
8i*med, and a failure to account for the proceeda. The nar- 
ruiive of hia tranaactiona, as stated by the petitioner him- 
aolf, appears to be as follows :— That m January, 1857, he 
commenced business aa a printer and publiaher. He 
continued this business at firat in Glasgow ; then, in addi- 
tion, at Bridge of Allan and Helensmirgb, till February, 
1860, when ho atnpned payment. During that period be 
had pabliahod tho GUujfow Gc/Hral Adverliaer, IVeti Eml 



Mmtmrjf, SnUUih /ouraol, lOvutrtUtd Maa&mm mid Ikm, 
StMimg mtd Bridgt oj JUtm Nmm, and Mmidmnk Mml, 
on all of which he made loaaea ; but none of the detaila of 
these have been recorded. The petitioner had no capital 
whatever when he began, and be betook hinuelf to the 
thriftleaa praotioeof raiaingmoney on loan, chie^frommoney 
brokeri, at ratea of intersat varying from ft to 40 per cent., 
and alao by diacounting aocommodatiOD billa. Of lent 
money he ia now owing £1166. Not one of these money 
tranaactiona passed through the petitioner*B bosaneaa-books, 
and he never at any time took a balance, and he was unable 
to fumiah even au approziatiation of how matters atood with 
him at the end of any year ; but it aeema from aoch inftir- 
mation aa can be gleaned Irom hia caah-book, that not ia 
any year aince he commenced bnaineaa, did he make any 
profit, but in each year hia axpenditnrs greatly exceeded 
hia income, and atill peraiated in hia backgomg trade. 
Some entries in thia caah-book are admitted untrue; 
in partlcuUr, it ia confeaaed that an item of £57, lOi, 
entered under date 81st December, I860, aa paid to Bowies 
by the petitioner waa really not paid; yarioua leavea besides 
have diaappeared altogether from the caah-book. On t8Ui 
February laatL the defender called a meeting of hia creditors 
and aubmitted a statement of hia affaire, and he then gave 
up his household Aimiture aa worth £45^ hia oiBce furni- 
ture at £16, and sood debU due him to the extent of £71^ 
in all, £131 ; under thia oeaaio he givea up no aaaeta what- 
ever, and hia liabilitiea doe to 78 creditora amount to 
£1446 4a fid In Sept., 1860, the petitioner took an ad- 
visee of £30 on his housohold furniture, which he baa not 
accounted for, tho Aimiture otherwiae he ordered to be soML 
by auction since callinff his creditors together, but no resi- 
due is stated aa available to them. Hia ofllee furniture, he 
aays, waa aeised for rent ; and hia good debta, he pretends, 
have either been collected bv himaelf, and have not been 
nted for, or have tumea out bad. Two montha before 



convening hia creditora, the petitioner statea that he add his 
^rinting-preasea, typea, and other plant, to a Mr CooahuMi 
ror £123, payment of which he reoeiyed, but that nayment, 
or how applied, aopeara nowhere in the petitionerB boob^ 
nor has be explained what became of the caah. Thia sale 
was made, ho aaya, without the effecta beiuff valued, but 
the original coat waa from £230 to £240. llie oopyrigbt 
or gooawill of hia newsuapera, the petitioner in hia atato 
of affairs, jpyen up in February at £620, have bem dia- 
posod of smoe to otlier partiea, and the papers are now 
lying yery well ; but no accoont of the copy-right has 
«u giyen oodor the oessio. I1ie petitioner waa iueareer- 
ated in Edinburgh priaon in May laat, but liberated on 
caution under these proocodings. It ia impoaaible, on a 
review of this narrative, to regard the petitioner with 
either sympathy or favour ; tho privilege of ceaaio ought 
to^ be extended only to thoee dcbtora on whom innocent 
misfortunes have entailed ruin— and iiot to reatleaa apeeu- 
lators who daah into buainesa without one farthing of 
capital — ^who trade on loans borrowed at enormous u^iry 
or accommodation, and who persevere, in the face of most 
tranaparent inaolvency, to rear up debta wherever oredit 
can be got, tilt, having exhauated every aouroe from whence 
to incur more, the insolvent is compelled, by the force o( 
circumstances, but not from inclination, to atop. Such ap- 
pears to be the petitioner's- position ; and without aacrifie- 
ing principle altogether, creditors ought not to be deprived 
of the hold which tbey are entitled to keep of a debtor like 
him, until ho shall have afforded them greater satialaction, 
or made exiMation by further imprisonment for hia busincsi 
delinquency. 

Tbli Interlocutor was appealed, and on a hearing, 
Sir Archibald Alison pronounocd this judgment: — 

Having heard port'es* procurators under the punuer*« 
appeal u|x>n the interlocutor appealed against, and having 
made avixandum, and considered the objections and an- 
swers, and whole proceas : Finds it admitted that the pur- 
suer*s liabilitiea are £1446 4a '6d, of which £1166 is fur 
mone^ borrowed at from 6 to GO per cent. : 'lliat his aasett 
are m/, and that he began business with no capital of bis 
own except thu borrowud money, and set up several ncws- 
p^ipcrs : Fiiidn that he bc)»nn borrowing money from ail his 
fricudai, aud did net moke regular entries tnvrvof in \UM- 
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booki, except in « priTttte book, which did not oontaln 
entries for his aoeommodation hills: Finds that in the year 
1856 the pnrsner's expenditue orer income was £418, in 
1859, 4t9 ; and that his total expenditure in three years and 
a^half was £&S9 OTcr income: Finds it admitted by the 
pomer that he noTer balanced his books, or ascertained 
what his net profits or losses were: Finds that the par- 
sner was entitled to £1600 in right of his wife, and that 
it was drawn for his behoof: Finds that there is no eri- 
denoe of any particalar losses or extraneons disasters to 
occasion so great a deficiency within so short a time, and 
in particalar, how no assets whatever romaiu oat of so 
mneh borrowed money : Finds it admitted that large sums 
are entered in the porsaer's books as paid, when they were 
not paid on the dates set down, nor paid at all, hat bills 
granted for their amoant : and that the books do not show 
sereral heavy losses, laid to have been sostained by the 
Finds it admitted that some leaves are torn oat 



at the end of the parsaer's cash-book, thoo^ it is denied 
there were any entries in the leaves so torn oat, and the 
book was not written up to them : Finds that the parraer 
has been three months in prison before he was liberated under 
an interim protection granted on this process : Finds that 
the parsaer became cautioner for his brother to the extent 
of £1037, which he was obliged to pay : Finds, in theee 
drenmstanoss, that althongh the pivsner has been ffuilty 
of groes imprudence and extravagance, yet as it is not 
alleged, and there is nothing to show that the pursuer is 



I of, or coocealinff^Ainds or eflTects, there is not 
sufficient ground shown for refusing is Mo the cessio, 
althougli enough has been established against him to war- 
rant extract of the decree of oeesio being superseded for a 
reasonable time ; theref(Ae, in the whole circnmstanoes of 
the case Finds the pursuer entitled to the benefit of ces- 
iio^ but supersedes extract of the decree thereof for four 
months firom this date, and so for alters or varies the Inter 
locator appealed against, and decerns. 
AbL Brass & MaqLkav. AU, Maclbod k Ralros. 



20th Mat, 1861. 
SHERIFF COURT, GLASGOW. 

TTuoH Baird k Co., Brewers in Glasgow, v. Jambs 

Smart, Superintendent of Polioe in Glasgow, and 

Others. 

Forthoomin^ — Airestment — Superintendent of 
IVdioe. — Ooodi uere deited hy the Police^ and r^ 
turned Jar the ends of jtuHce-^A creditor of the 
partgffom whim houee the goodehad hem taken tued 
orrestmenfe in ttue hande of Ms Superintendent of 
PoUce ; nfierwardM the goods were given tp bg the 
Polioe to the widuw of the common debtor^ although 
the arrettmente had not been removed -^Held that the 
Syperintendent was reeponsiblefor the acts of his euh- 
orinatesy and decree given against him for the sums 
concluded for m the summons, 

WsBSTBR was a debtor of the pursuers, against whom 
thej bad an extract registered protest of a bill. In 
Jauoary, 1856, Webster's house was visited by assis- 
tant superintendent Geoi^ Mackajr, then of the 
Glaigow Polioe, who seisoi a number of gold and 
stiver watches, and carried them off to the police- 
office ; they were there handed over to the produc- 
tion keeper, and duly entered, in the stolen property 
book. In March, 1856, the pursuers arrested *'in 
**the hands of Captain Smart the sum of £30, less 
"or mors due and addebtel by him to the said 
^.Alexander Webster, together with all goods, gear, 



" debts, sums of money, or other effects whaterer, 
** lying in his hands, emitody, and keeping, pertaining 
'*and belonging to the said Alexander Webster." 
The watches remained either in the productiou 
keeper^s custody or in that of the Procurator 
Fiscal of Court, until December, 1858, when they 
were given up to Webster's widow (he baying in 
the meantime died^ by the production keeper. 

The pursuers then raised this action of forth* 
coming, calling Captain Smart and Webster's widow. 

The record haying been dosed and parties beard, 
tfhe Sheriff'Substitute pronounced the following 
Interlocutor:— 

Finds as regards the defender, Marion lindsay or Web- 
ster, that it has been already held bj final Interlocutors in 
this cause that she does not represent her deceased husband, 
Alexander Webster, the oommon debtor, the nursoers hay- 
ing admitted that she has not been decerned nis execntrix, 
and there bein^ no eyidenoe that she is a yitioos intromitter, 
which, even if it hsd been prored, would not haye made her 
the representative of said common debtor : Therefore, finds 
that the summons, as laid against the said Marion Lindsay 
or Webster, is inept : Sustains her defences, and diamines 
the action as affainst her : Finds the nursuers liable to her 
in expenses, allows an account thereoi to be giyen in. and 
remits the same to the auditor to tax and report : Finds, as 
regards the arreetee, Bmart, that it is intmcted by the 
execution of arrestment No. 7-9, that on the 87th March, 
18M, the pursuers, by yirtue of the extract registered, 
" protest Ko. 7-1, arrested in the hands of James 
Smart, Esq., Superintendent of the Glasgow Police, fur 
himself, and as representing the Commissioners of the Ulas- 
gow Polioe or other police authorities, the sum of thirty 
pounds steriing less or more, due and addebted by him, the 
said James Smart, to the said Alexander Webster, together 
with all fl ' 
effeots wE 

custody, and keeping, pertaining and belonging to tbe said 
Alexander Webster: ^' Finds that the proofwhich has been 
adduced by the pursuers instructs, that on the 18th Jan , 
186^ George M'&ay, thm an assistant-superintendent of 
the Glasgow police, went to the house snd shop of the said 
Alexander V/ebster, and took possession there of 8 gold, 
19 silyer, snd 2 Gennan silver watches, snd carried <m the 
same to the police office, where he gave them up to Bobert 
Irrine, production keeper: Finds it instructed by the 
excerpts, Nos. 82 and 88, fi:om the stolen propertjr Books, 
that the watches were of said date entered therein, and 
that in the oouse of the same month tbe 8 gold watches 
and 8 of the silver watches were given over for legal dis- 
posal to Messrs Hart k Young, the then Ph>curators-Fiscal 
for the county, and there is no evidence to show that the 
said watches so given over were ever returned to the 
custody of the notice : Hods it, however, instructed by the 
excerpt firom the stolen property book. No. 84, that 11 of 
the said silver watches and the two Gennan silver watches 
continued in the hands of the stolen property or production 
keeper of the Gla^^ow police down to tne 16tb I>ec.. 1858, 
when they were given up to the foresaid Marion Linosay or 
Webster, widow of th^ then deceased Alexander Webster: 
Finds that the person who so delivered said watches was 
the witness John M'Whannell, production keeper in the 
Central Police Office, into whose custody, it is presumed, 
they hsd psised firom that of Aobert Irvine^ the productiuii 
keeper, to whom they were delivered in Jan., 1856 : Finds 
that in so far as the sirestment founded on was used in the 
hands of the arrestee Smart " as representinir the Com- 
missioners of the Glasgow Police or other police authori- 
ties,'* the sams was inept, in respect Uiat Smart does not 
represent the said bodv, as is instructed by the Glssgow 
Fuice Act, 6th and 7th Victoria, cap. 99, sec 61, and no 
attempt has been made by the pursuers to show such 
r s pte s e nt stio n , which is denied in the minute of defence 
for Smart : Finds that in as for as the arreatment was used 
in Snufft*s hands " for himself," the proof instrucU that it 
was the said George M'Eay who originally seised the 
watches, and that they were afterwards in the custody of 
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the production koeper, bat there is do eTidenoe that Smart 
either knew of their seizure, of their being in s«id custody, 
or thftt be was cognisant of any of them being giren up to 
Marion Lindsaj or Webster, which was the act of the pro- 
ducticm keeper, M'Whannell, sanctioned apparently by the 
said Georoe M'ELay, who is entered in the said stolen j|>ro- 
perty booK as the " officer in charge of the case : ** Finds 
that the pursuer has also failed to prore that either M'Kay 
in seising, or the production keepers in holding the said 
watches, acted under any authority, direct or indirect, de- 
ri?ed from Smart individually, or that he appoints the pro- 
duction keepers, or that they are responsible for their actings 
to him : finds that in this state of the CTidence the pursuers 
hare failed to instruct that the arrestment used in Smart's 
hands as an indiTidual attached the said watches, or that 
the said arrestee is responsible to the pursuers for them or 
their value : Finds, further, that although it was shown in 
the course of the proof that the delivery of the watches 
themselves to the punuera by Smart was now a/acCton un- 
prttiabiUt the pursuers £ulea to lead any evidence to show 
the value of tne watches alleged to have been covered by 
their arrestment, so that no proper foundation has been laid 
for a decree for any pecuniary amount, even had the pur- 
snen been entitled to such decree : Therefore, sustains the 
defences stated for the said arrestee, and assoilzies him from 
the conclusions of the action : Finds the pursuon liable to 
him in expenses, allows an account thereof to be given in, 
and remits the same to the auditor to tax and report, and 
decerns. 

Tbia Interlocutor was appealed, and parties 
having been beard, Sir Arobibaid Alison pronounced 
this judgment: — 

Finds that, under the Interlocutor already pronounced 
now final in this Court, the ouly question now remaining for 
decision is on the merits whether it is proved that at the 
date of the arrestment used in the hands of the arrestee. 
Smart, there vrere any goods or effects in his possession 
belonging to the common debtor, Alexander Webster, or in 
the hands of officers or others belonging to the Glasgow 
police establishment, for whom he. Smart, as superintendent 
of the said Glasgow police, is responsible : Finds it proved 
that, on the 13th Jan., 1856, the witness, Cant. George 
K'Kay, at that time assistant superintendent ot the Glas- 
gow police under the arrestee, Smart, seized in the premises 
occupied by the common debtor, Alexander Weoster, a 
number of gold and silver watches, and carried off the same 
to the police office, where they wore given up to Irvine, a 
production keeper, to be kept for the ends or justice, and 
that the said watches were entered in the stolen property 
books kept at the police office; Finds it proved by the 
execution of arrestment, No. 7-2, an arrestment personally 
delivered was used on the 27th of Marob, 1856, at the 
instance of the pursuers in the hands of the defender 
(arrestee) James Smart, " as Superintendent of the Glasgow 
Police, for himself, and as representing the Commissiouere 
of the Glasgow Police, or other police suthorities," the sum 
of £80 less or more, together with all goods, gear, or other 
effects whatsoever, lying in his hands, custody, and keeping, 
due and addebted, or pertaining and belonnng to the com- 
mon debtor, Alexander Webster : Finds it instructed by the 
excerpt from the stolen property book, No. 84, kept by the 
police, that, on the 16th Dec., 1858, eleven silver watches 
and two German silver ones, being part of t^e watches that 
were so arrested, were delivered up by a production keeper 
in the Police Office, of the name of M'Whannell, to the 
defender, Mrs Marion Webster, the widow the then deceased 
Alexander Webster, the common debtor: Finds that the 
arrestment used in the hands of the arrestee, Smart, as 
Superintendent of the Glasgow police, for himself, or as 
representing Uie Commissiouere of the Glasgow Police or 
other police authorities, validly atUched the watches which 
had been seized by M'Kay, the assistant superintendent, 
acting under the said arrestee, as in the possession of Web- 
ster, and which were carried to the Police Office, and there 
given in charge to the production keeper; seeing that al- 
though the arrestee Smart does not represent the Commis- 
sioners of Police under the Glasgow Police Act, yet it is 
siiecially enacted by section 92 of that Act that the Super- 
intendent of Police shall be responsible and answerable not 



only for his own conduct, but also for the conduct and effi- 
ciency of the lieutenants, officen, patrol, and watchmen, to 
be appointed in the several departaients of the preventive 
and criminal police " selected and appointed by him and 
acting under his directions : " Finds that after the watches 
were so arrested no multiplepoinding was raised by the ar- 
restee or other police autnonties in order to have it ascer- 
tained to whom they bebnged or to whom they fell to be 
delivered up, but that they were simply hanM over by 
the production keeper (M'Whannell) to the party (Mrs 
Webster) after thev had been arrestea in Smart's hands as 
aforesaid, and marked as arrested in the police stolen pro- 
perty books: Finds that the puty cited to produce the 
police books under the proor wss the airestee Smart, 
although, to save the inconvenience of his attending in 
person as a haver at his own court hour at 11 o'clock am., 
the books called for were produced by Mr M'Whannell, the 
production keeper, who was not cited, but attended with 
the books, as representing Smart, the superintendent, under 
Smart's citation : Finds that, in these circmnstanoes, the 
books so produced must be held to have been produced by 
the arrestee Smart, and as kept at the Police Office under 
his control : Finds, in point orlaw, that the arrestee Smart, 
being admitted to be the head of the police, and the watches 
in question being proved to have been left in the Police 
Office in the department set aside for the reception and keep- 
ing of stolen property, under his superintendence and direc- 
tion, and the same having been arrested by Uie pursoers in 
his hands as Superintendent, and marked in the police 
books kept under bis control as arrested, and having siler- 
wards, in the face of the arrestment, been delivered up 
without any legal warrant or authority by M'Whannell, the 
production keeper, for whom the Superintendent is reapon- 
sible, to Mn Webster, the widow of the common debtor, he, 
Smartj is responsible for the breach of the arrestment so 
committed by the given up of the watches to Mn Webster : 
Finds that it does not relieve the said arrestee frtnn this 
responsibility that the watches in question are not proTed 
to have come to the corporal touch or even to have been 
seen by the arrestee. Smart, seeing they were taken from 
Webster's premises bv his assistant, M'Kay, and placed in 
the Police Office under the care and keeping of a subordi- 
nate officer there, for whom the Superintendent is responsi- 
ble, and the possession of them by buch subordinate oflBcer 
must, in law, be held as the possession of the Superin- 
tendent himself: Finds, in renrd to the plea as to the 
death of the common debtor Webster, that the fact of 
the puraucre having been decerned executor creditora 
of him is prima faae evidence of his death, and in the 
absence of any proof to the contrary or allegation that he 
is still alive, must be taken as a proof of his death in this 
process, the mure especiallv as the arrestee, Smart, in 
article 3d of his minute in defence says — " Arrestment had 
been used against the deceased Alexander Webster : " Finds 
that as delivery of the articles arrested has now become im- 
possible, from the arrestee or those for whom he is respon- 
sible having, notwithstanding the arrestment used by the 
punuen, delivered them without any warrant or authority 
to Mn Webster, as the common debtor's widow, the pursoers 
are entitled to decree against the arrestee,' Smart, for 
payment of such sum as will satisfy and pay the 
amount of their debt as specified in the summons, 
seeing it is not denied that the value of the articles 
so given up to Mn Webster exceeds the amount of 
the punuen debt, and that this may reasonably be in- 
ferred from the number of watches and other articles that 
were arrested. Therefore, alten the Interlocutor a|mealed 
against, repels the defences for the arrestee, James smart, 
and decerns against him in terms of the pecuniary conclu- 
sions of the summons : Finds him also liable to the pur- 
sucn in expenses, of which, appoints an account to be given 
in and taxed by the auditor : tinds, in it^p;ard to the party, 
Mn Webster, called as a defender in the furthcoming, that, 
as the puhtuen do not insist for decree a^nst her, as re- 
prescntmg her deceased husband as a vitious intromitter 
with his estate, being satisfied with the attachment by them 
qua execntors-crediton of the deceased, of the articles 
covered by their arrestment in the arrestee (Smart's^ hands, 
and the decemiture against him in their favour, it is un- 
necessary to pronounce any finding or decree against her, 
the said Mn Webster. Thereibre, adheres to the Interioco- 
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tor, in flo lar M it distnitaes the action qwoad her, bat finds 
no expenses doe to her in respect she is proved to hsTe in- 
trumitted with her hnsbsnd^s means and estate without any 
legal title, by haying got deliTery from the police of a nnm- 
ber of the watches that were arrested in their hands, and 
the pursuers were justified in callinff her as a defender to 
the action; and so far alters the Interlocutor appealed 
against fmoad her, and decerns. 

Pur Pursuers — Jonr B. Dilu. 

Fur defendei^Smart"-J. L. Laho. 

For defender Webster— Joscfh Tayloi. 



22.vi> Mat, 1861. 

SHERIFF COURT, QLASOW. 

(Ma Sheriff Bell.) 



Ralph Moors v. J. & W. Henderson. 

ReoonyentioD between BberiffclomB. — Seoonventum 
u tppihable to Sheriffdoms as well as to Foreign 
Couiiries, 

The pursaer sued the defenders, wbb are mineral 
borera at Holland Busb, near Denny, for £700 stg., 
for loss and damage sostained by him, by and 
ibrough the alleged breach of contract, culpable 
carelessness, and misrepresentation regarding tbe 
journal of certain boring operations in an estate in 
Ayrshire. The preliminary defence was no juris- 
diction, Holland Busb, the residence of the de« 
fenders, being in Stirlingshira 

It appears the defenders have an action now 
pending in tbe Sheriff Court here, against tbe 
pursaer, for boring on tbe same estate, regarding 
whicb tbe pursuer has raised bis action of damages. 
Parties were heard on tbe preliminary defencCi and 
tbe Sheriff-Substitute has pronounced this Inter- 
locutor: — 

Having heard parties* procurators and reviewed the pro- 
cess : Finds it sdmitted by the pursuer that the defeuaers 
are resident and domiciled in the county of Stirling : Finds 
that no ground is set forth in the summons for holding said 
defenders amenable to the jurisdiction of this Court: 
Finds, bowover, that it was explained at the debate that 
the defenders are presently sueing the pursuer, in this 
Court, for the price of the boring done by them, and referred 
to in the summons in the present action ; and it was pleaded 
for said pursuer, that as the present action concluded for 
damages in respect of the improper manner in which said 
boring was executed, that it arose out of the other action, 
sjid formed a counter claim, in compensation or extinction 
of the demand therein ; and that, therefore, the defenders 
were liable to the jurisdiction of this Court, in virtue of tbe 
doctrine of reconvention : But finds that this doctrine a]>- 
plies exclusively to the case of foreigners, or natives domi- 
ciled abroad, upon the nrinciple that they are held to reader 
tbemseWes liaole to tne jurisdiction oi'^the Courts of this 
country, into which they have themselves come as pur- 
suers, if an incidental claim or counter action arises out of 
the suit, and "the rule has no place between natives 
"domiciled in different local jurisdictions.*' Baniay^B 
Digett, 9006 Reconvention : Therefore, end under reference 
to the annexed note, sustains the preliminary defence of 
want of jurisdiction, and dismisses the action : Finds the 
pursuer liable in expenses, allows an account thereof to be 
given in, and remits the same to the auditor to tax and 
report, and decerns. 

NoTB. — ^A Sheriff*s jurisdiction is founded, with a few 
statntmy exceptions :— Ist, Batione domieUU; 2d, RtOkmo 
T» §ila; and 3d, Batione oontraetu». On no ^unds at 
common law, but the two last, can a party domiciled in one 



county be made amenable in dvil suits to the Judge 
Ordinary of another county. The doctrine of reconvention, 
under which an exceptional jurisdiction is exercised by our 
Courts, has always been neld to apply exclusively to 
foreig^en, or persons who are not natives of, nor resident 
in Scotland, or natives who are settled forth of Scotland. 
The jurisdiction founded on reconvention is not ffiven effect 
to with a view to avoid the double expense of trying the 
merits of the same or similar claims in separate courts at 
the same time, nor upon the principle that the mere cireum- 
stance of a foreigner raising an action in our courts gives 
them a general jurisdiction over him, but because it is con< 
sidered that the foreigner should not be allowed to avail 
himself of their jurisdiction to enforce his own claim with- 
out subjecting himself to the same jurisdiction in any inci- 
dental claim or counter action arisine out of the one brought 
by himself :'-(see Barclay's nKSlashan, p. 79, and authori- 
ties there quoted, and Bell's Law Dictionary, voce Bocon- 
vention.) It is plain that there is not the same necessity 
for any auch extension of jurisdiction to a Judge Ordinary 
over parties resident in Scotland and not within liis boands. 
But even if it were to be held that he should have the juris- 
diction, he could only get it by force of statute, and de facto 
it has not been conferred upon him. In the present in- 
stance the purauer is not exposed to any more inconvenience 
in beinp^ oblipped to constitute his claim against the defendere 
in Stirlingshire, than the defenden have been put to in being 
obliged to come into Lanarkshire in their action against 
the pursuer. In that action he has pleaded compensation 
arising out of the alleged damage, and a proor of their 
mutual averments has been allowM to both partiea. If the 
plea is successAil, and the compensation due turns out to 
be more than the amount of the account sued for, the de- 
fender (who is the punuer here) will be entitled to have 
his claim for the overplus reserved, and to constitute it in 
common form in the court of the other parties* domicile. 
The Sheriif Substitute is aware that in the case of Smith & 
Wellstood 9. Crusthwaite, presently depending in this court, 
the Sheriff Depute has issued an Interlocutor holding that 
the doctrine of reconvention warrants the calling to a 
Sheriff Court, in circumstances similar to those whicn occur 
here, of parties domiciled in another Sheriffship. But as 
the Shenff Substitute, after all the consideration he can ^ve 
the matter, cannot avoid coming to a different conclusion, 
he feels conscientiously bound to give his own judgment, 
valetU Quontum. 

This Interlocutor vas appealed; and parties* 
procurators liaving been beard, Su: Archibald 
Alison has pronounced this judgment : — 

Having heard partioa* procurators under the pursuer's 
appeal upon the Interlocutor appealed against, preliminsiry 
plea, and whole process, for the reasons stated in the foUow- 
mg note, repels the plea stated to the jurisdiction of tbe 
court, on the grouna of the defenden being domiciled in 
Stirlingshire, sustains the action as laid, and remits this 
action to the counter action at the instance of the present 
defenden against the purauor, also in to-day's roll oh eon- 
tiuffentiam to be conjoined therewith, and conjoins the two 
accordingly, and altera the Interlocutor accoroinffly. 

NoTB. — ^In the present case the action at the present 
punuer's instance against the defenden, and the action at 
their instance against the pureucr have arisen out of the 
same tpeeiufaeti and will require to be proved by exactly 
the same witnesses and upon the same point The question 
at issue between the parties in both actions is, whether the 
demand by the Stirlingshire borer for the stipulated remu- 
neration for his labour in Iwrinff, has been extinguished by 
the alleged negligence or fraua of that party, and if sucu 
negligence or fraud is proved, what is the amount of damage 
that has been sustamed by the La n a rk s h ire employer? 
These circumstances appear to the Sheriff to be precisely 
those in which the principle of reconvention applies, and tlio 
Stirlingshire borer in the Lanarkshire court, is bound to 
a^Biit the jurisdiction of the latter court, to entertain the 
Lanarkshire pursuer's counter claim of damages against 
him, involving the consideration of precisely the same facts. 
The law of reconvention, as its name indicates, is derived 
from the Roman piactice, which where not interfered with 
by special statute or inveterate usag^, is happily still in 
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this eoontry, at lout in moreable rigfatt, the oommon law 
of the land. The principle was introduced to gain the 
obyious advantage dredueind two UtigatUnu and proceuet to 
one, which may embrace the whole matter in dispate be- 
tween the partiea, where that eabiect ia, as in the preaent 
case, a claim for the price of work done on the one side, 
met by a counter claim for damages for alleged non-perfor- 
mance of the work on the other, it is erident that the 
matter in dispote is single and indiTisible, aiad the expedi- 
ency is great of reducingjt to one litintion. The Stirling- 
shire parsners here do not deny that that would be the law 
if the question were between an Englishman and a Scotch- 
man, but he holds that the same does not bold with sepa- 
rate and independent jurisdictions in the same country. 
The Sheriff is unable to see any ground for this distinctioD, 
or for holding that the law of Home, on this point, esta- 
blishes a jurisdiction in the Court of Session, in oueations 
with foreigners, but should not regulate the iurisdiction of 
this court in a question with a party domiciled in another 
county. Still less is there any expediency for holding that 
two parties who are at law on opipotiu iidt$ of the Twted 
are entitled to reduce their mutual claims into omt fttit, 
but that when resident in the adjoining counties of Lanark 
and Stirling they fwt nibmU to the byrdem of fwo law 
euiu. The Sheriff is unable to discoTer anr anthority in the 
decided cases of the Supreme court for suca an ineiqwdient 
distinction and that no such distinction eould have been 
recognised in the Boman law, is obvious from the con- 
sideration that the fiomau Empire, at the time that that 
law vas matured, embraced the whole civUised world that 
acknowledged legal principles, and therefore the principle 
of reconTention embraced oy them naut have applied to 
cases such as the present, of parties haying mutual claims 
sgainst each other being in different jurisdictions yet in the 
same general dominion. 
Act. T. a. Wbiobt. ail B. B. Auld. 

24Ta Mat, 18G1. 

SHERIFF COURT, GLASGOW. 

(Mb. Shbbiff Smith.) 



PosTiFEX k Wood, v. H. M'Bfav k Co. 
Arrestments — Bank Interest-^ Legal Interest.— 
An account due was arrested^ and the amount then 
lodged in Bank^ intimation of the arrestmentj and (fie 
lodgment having been made to the common Debtor. 
In an action at the inatance ofUie latter, legal interest 
was claimed; but in consequence of the legal inter- 
pellation to pay, Bank interest only was allowed, 
The pursuers raised the present action for payment 
of £168 6s 3d, which, after certain deductions, was 
reduced to £164 18s 9d ; and the summons con- 
cluded in the usual statutorj form for interest, t.e., 
uxi covenanted legal interest, or 5 per cent 

The defence was an admission of being owing 
£161 13s 8d, with Bank interest, and that these 
sums had been consigned with their notice of ap- 
pearance, with the Clerk of Court, that the defenders 
had all along admitted their liability for these sums, 
•and had offered payment to the pursuers long before 
this action had been raised : And &rther, that the 
defenders were ready and willing to pay when the 
account became due, but were prevented, in oonse- 
qnence of arrestments having been used in their 
hands against the pursuers, which were duly inti- 
mated to them, that the defeuders had lodged the 
amount in Bank ; and that these arrestments 
had only recently been loosed, as per decree pro- 
duced. The record was closed on the summons 
and minute. Parties* procurators having been then 
heard, the Sheriff Substitute pronounced this Inter- 
locutor :— 



Having oonsidered the dosed raoord and whole prooeas, 
and having heard parties* proeoraton thereon : Finds that 
the defenders admit the account soed for to the amoont of 
£161 I8s. 8d., with ^ Ss. 9d. of bank mterest thereon from 
8th Ma:{r, 1858, to 27th March, 1860, the former data being 
the period fixxn which the pursuers conclude for interest, 
and the latter the date of citation in this action : that they 
consigned these two sums in the hands of the Clerk of 
Court, and the pursuers have sinoe received the money in 
terms of the Interlocutor of 1 1th April last : Finds that the 
documents in process instruct, 1st, that the defenders in 
purchasing gooos from the pursuers during the period em- 
braced in the account libelled, were in the habit of receiving 
credit for a period of six months, and also a diaooont of 5 
per cent, when their accounts were settled at the end of that 
period ; that the money was payable in Glasgow, and that 
at the settlement of accounts on 29th August, 1857, the 
charge of Is. 7d. of date 14th May, 1857, was struck oiT. 
2nd, That on 21st, 22nd, and 26th April, 1858, arrestments 
were used in the hands of the defenaers at the instance of 
George Kidd, commission merchant in Glasgow, against the 
pursuers, which was duly intimated by letter to tfaeparsnera, 
and these arrestments were only loosed on 8rd November, 
1859. 8rd, That whenever the pursuers communicated to 
the defenders, through their agent, that the arrestments had 
been loosed, the defenders rafered to pay £161 9s, with 
bank interest from 8th May, 1858 ; bemg only 4a 8d leaa 
than the pursuers have now reoeiTed : In law — ^Finda that 
the defenders, having been legally interpeUed firom paying 
the pursuers by arrestments und in their hands, tkey ought 
not to be put in a worse position than they would have been 
had they been able to pay the pursuers on 8th May, 1868, 
when the money woola have been due in the usual course 
of dealings between the parties, and can, therefore, only be 
charged bank interest from that date ; and are still entitled 
to the discount they would then have received : Tfaere- 
foie sustains the defences ; assmlsies the defenders : 
Finds them entitled to expenses ; of which allows au ac- 
count to be g^ven iu, and remits to the auditor to tax and 
to report, and decerns. 

This Interlocutor was appealed ; and parties* pro- 
curators having been heard* Sir Archibald Alison 
pix>iiounoed this judgment : — 

Having heard parties' procurators under the pursuers* 
appeal upon the Interlocutor appealed acainst, and whole 
process : Finds it admitted that the s<Me points at issue 
between the parties under the ai^[Mal, is the rate of interest 
and the question of expenses, seeing there is now no dis- 
pute betweeeu them iu regard to the principal sum due, 
which has been already paid : Finds, that under the sum- 
mons, interest is only concluded for from 8th May, 1858, as 
the close of the account libelled on, and that by the docu- 
ments in process, instructing the course of dealing between 
the parties, six months' creoit was the usage of the parties, 
although in some instances the purchasers had, at the expir- 
ation of four months, settled oy bill at four months, in- 
stead of cash : Finds that arrestments were used in the 
defenders' hands on the 21st, 22d, and 26th April, 1858, 
which were not loosed till 8d November, 1859 ; and that 
so soon as they were loosed, the defenders offered to pay 
£161 9s fbeing only 4s 8d less than the sum found due), 
alone with bank interest thereon from 8th May, 1858, bmng 
the close of the account : Finds that the present action 
was raised and executed on 24th March, 1860, conclndmg 
for £161 188 9d, with interest from 8th May, 1858, and that 
in their defences the defenders admitted being due £161 
188 8d, and £6 28 9d of bank interest thereon from 8tb May, 
1853, which sums were consigned, and have now been psMl 
over to the pursuers: Finds, that as the pursuers only 
conclude for mterest from 8th May, 1858, and the amount 
due had been, previous to that date, arrested in the defen- 
ders' hands, which constrained them to keep the money in 
bank, readjr to meet any demand upon them under 
a forthcoming, and diKabled them from earning more 
than bank interest thereon, the defenders are only 
liable in bank interest on the amount due since 8th May, 
1858, which they have all along admitted, and offered to 
pay ; therefore adheres to the Interlocutor complained of, 
and dismisKCi the appeal. 

Act,, JoHH KsiB. Alt,, Thoxas Nicouov. 
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Cth Jukb, 1861. 
SHERIFF COURT, GLASGOW. 

(MH. ShEBIFF S^flTH.) 

A. H. Lawrir v. Skullen and Robertsox, 
(M*Lareu*8 Trustees.) 

Draft or Order— Stamp — Accouut. — Held, that an 
account wot properly amgned so ai to give a rigid 
of action^ tchere an order to pay on demand was 
wriUen on the acoount, and a penny stamp affixed, 

Tbs pursuer raised the present action of count 
reckoQiDg and pajmeut, and claimed payment inter 
alia of £8 Oj 2d, for hay, straw, and other articleii, 
famished by Thomas Wa'ker, hay and straw mer- 
chant, Glasgow, to the defenders, as trustees, and to 
which sum the pursuer had acquired right by draft 
or order of the said Thomas Walker, in the pursuer's 
&Toiir on the defenders annexed to the said account. 
The words appended to the account were the follow- 
ing: — 

"Pay the abore Eight ponuds and 3d to Kir. A. H. 
Lawrie, or order on demnud. 

(Signed) " Thomas Walker." 
The words were written over a penny stamp. 

The record was made up by condescendence and 
defences. 

The defenders' pleas applicable to the document 



For Robertson— The account for £8 Os 2d has 
not been tiuly assigned, the document of debt, 
whatever it be, not being stamped, nor holograph, 
nor tested, nor in re mereatoria is not actionable. 

Fur Skullen — The pursuer has no title quoad 
Walker's pretended claim, it not being duly as- 
signed or transferred to the pursuer, and the docu- 
ment libelled on not beiug duly stamped, nor holo- 
graph, nor tested, nor in re mereatoria. 

The record was then closed, and parties* procu- 
rators heard. The Sheriff-Substitute thereafter 
repelled these pleas, in respect the pursuer's right 
to sue for Walker s account was constituted by an 
order to pay the amount thereof addressed to the 
defenderd by Walker, and said order was written on 
the proper stamp applicable to an order or draft to 
pay money. 

This Interlocutor was appealed, but Sir Archibald 
Alison adhered. In his note ho says:-^ 

The Sberiflf concurs with the ShcrifTSabstitute on all the 

points embraced in the [>receding Interlocutor 

'llie other point, which is one of general interest and im- 
portance, is whether the snni contained in the order, being 
a debt of XS 5s, has been validly transferred to the pursuer 
by a draft, or order, in ordinary form, on which a penny 
stamp has been affixed. Tlio Skerifl' can sec no reason to 
doubt that such a draft or order to pay a sum on demand, 
having a penny stamp aflixed, is elVectual without the 
Ibnuaiity of an asaifpfiation with a corresponding stamp. 
He can sec no ground on which the insufTicicncy of such a 
draft to pass the amount contained in it can be maintained. 
It is undoubted that such a draft on a penny stamp on a 
banker within the prescribed distance will pass the amount 
contained in it, however large, and invest the p.\yce with a 
rifffat of action; and if so, on what ground can it be main- 
tained that, because the narty drawn upon here was an 
erdinary debtor, not a banker, the draft or order was in- 



sufficient to pass the debt ? The words of the Stamp Act 
introducing the penny draft are quite general, and apply to 
any draft or order to pay a sum of money on demand, 
without distinguishing between drafts on a banker or any 
other party. It was argued for tbe defender that such *a 
draft might be a warrant authorising the party drawn upon 
to pay the money, and if he did so he would bo safe agaimtt 
the part^ granting the draft, but that it did not vest the 
payee with a right of action without a formal assignation. 
This argument, however, appears to proceed on a misap- 
prehension. If an action has been raised by the drawer 
against the party drawn upon, it cannot be transferred by 
a mere draft or order, but only by an assignation ; because 
an assignation is the only competent mode of transferring 
a dependinpr action. But tbe right to raise an action is 
quite a different thing, and may be competently aoc^Tiired 
I by a draft or order on demand with a penny stamp if the 
jdebt meant to bo conveyed is one instantly payable in 
money. There is no loch thiufc recognised in Jaw as a 
right Iwing conveyed of a sort of neutral character which 
will validate a payment made in pursuance of the draft, but 
not vest a right oC action. Payment can only be safe if 
made to a party legally entitled to demand it ; and if re- 
fused, that party is necessarily clothed with a right of 
action. If the period of payment is postponed, tbe case is 
entirely different. The rigbt to demand payment must be 
constituted by a bill impressed with a bill stamp effeiring 
to tbe stamp. It was said at the debate that an opposite 
decision had been pronounced in a similar case by Mr 
Sheriff Macfarlauo at Paisley. The Sheriff has a very high 
respect for the legal opinion of his learned brother, and, if 
the decision he is said to have pronounced were really ad- 
verso to the jud/^ent now given, he would feel doubtful of 
his own view. But in reality there is no such difference be- 
tween the two opinions. The case in tho Sheriff Court in 
Paisley, according to tbe account given of it to the Sheriff, 
was one where there was no stamped draft or order to pay 
at all given to the "payee," but a simple authority to 
recover a sum in a document of debt, without either an 
assignation bill or stamped draft or order to pay on demand. 
That is an entirely different case from the present, both in 
the nature of tho right conveyed being a "chose** inaction, 
not a simple debt, and in tbe want of a stamp, which of 
course burdened it, from being brought under the privileges 
of the Stump Act introducing the penny stamp. 



Act. James Ixqlis. 



Alt. 



{? 



It. M'CUT.L0CH. 
L. liAXO. 



[See case referred to by Sir Archibald Alison, reported 
ante page 60, Farie v. Anderson ] 



Ttb Juxe, 1861. 

SHERIFF COURT, GLASGOW. 

(Before Sheriffs Sir ARcaiD\LD Alison, Barouct, 

BcLL, SuiTB, and Morribon.) 



John Lang, Writer in Glasgow, Procurator-FLsoal 

for the Burgh of Glasgow for the public interest. 

Petitioner, v. Rev. Duoai.d MColl, Minister of 

the Bridgegate Free Church, Respondent. 

Street- Preaching — Interdict — Burgh Procurator- 
Fiscal— Title to sue. — Tlie Procurator- Fiscal of a 
Royal Burgh presented a petition to a Sheriff 
Court craving interdict against preaching in a ptih. 
lie thoroughfare, on the allegation that the free 
passage of the street u*ould be impeded, and the 
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peace awl lafeiv of ih/6 liefjei endangered by riots 
that might emue. On an objection thai qua Fiscal^ 
the petUionerf had no peraoua standi — Title sut' 
taintd^ and of/jedion repelled, 
Ctreumstfinces tu which interdict granted against 
preaching in a public thoroughfare of a latge city. 

This case originated in tho following petition: — 

Unto the Honoarable the Sheiiffof the County of Laomk, 
the petition of John Lang, writer in Glangow, IVocura- 
tor- Fiscal for the borgh of Glasgow, for the pnblio 
interest. 
Humbly Sheweth,— That the petitioner is Procurator- 
Fiscal for the buo;h of Glasgow, and in virtue of that office 
he is empowered, and it forms part of hin duty, to prevent 
breeches of the peace, and where necessary or expedient, to 
adopt legal and other proper measures to prevent such 
breaches or other offences from being ctimroitted, as well as 
to enforce order and public morality within said burgh. 
That Bridgegate Street lies within said burgh and within 
your lord&hip's judicial territory, and in that street has 
been erected nu edifice designated or known as the *' Uridge- 
gate Free Church." That the Rev. Dugald M'Coll is the or- 
dained minister of the said church, officiates there, and renidus 
#ithin your lordship's jurisdiction. That the church i» 
adspted for ministerial or religious services within doors to 
a large congregation; but there has also been erected a 
atone pulpit, abutting from the building upon the street, 
and intended for open-air preaching to parties assembled or 
eoUected on the street. That such open-air services or 
preachings were conducted by the said Dugald M*Coll, on 
the afternoons or eveningft of certain Sundays during the 
summer or autumn of last year, and were the cause of or 
occasion of, or at least were followed by, a tuir.ultnous 
assemblage of persons creating sn ol btruction of Bridgegste, 
King Street, and Sslunorket, and leading to and resulting 
in breaches of the peace and serious sKsaults, to repress 
which a large body of police constnblo^ had to be convened 
and brought into action. That the petitioner has re 
ceived information, believes, and avers that the ^aid Dugald 
M'CoU purposes to preach or conduct ceriain relv^ious 
pervices or speak publicly in or from that stone pulpit re- 
ferred to, or out of his church, or on the Bridgegate Street, 
on or during the course of Sunday the second day of June 
current, and on other ensuing days. And the petitioner 
has altiO been informod, and has renson to expect, that the 
said prcacliing or services or puMic speaking will, be the 
cnuKC or occii»icsn, or at leasi will be attended or followed 
by an aMb^'inblage of persons on the public street of Bridge- 
gate and in the neighbourhood, and that large bodies ot 
persons hnve already dutermined to assemble at the places 
aforescid for the purpose of creating a riot and disturbance, 
■whereby not only an obstrncdon of the street will be created, 
but the peace and safety of the lieges will be endungei ed by 
riots that mny ensue. Ihut under these circumstances, the 
present Application is rendered necessary for the preserva- 
tion of the public peace and the safety and comfort of the 
lieges. May it therefore please your lordship to interdict, 
jirohibit, and dischar<;e the said llev. Dugald M'ColI, and 
nil others acting under his authority, from preaching or 
conducting any religious services or publicly speaking in 
or from the said stoue pulpit, or in any other part of tht 
Bridgegate of Glasgow, uutwith said chuich, to parties 
collected and standing in the street, thereliy not only in- 
terrupting and impeding the free posnage of the lbre:>nid 
streets, or some of them, but endangeriog the peace and 
salcty of the lieges by riots that may ensue as aforr}>aid ; or 
at least so to interdict, prohibit, and discharge him and 
them from so doing, unless and until he and ihey can in- 
struct and satisfy your lordship or other public authorities 
that burh precautionary measures have been or will be 
taken as shall effectually pi event the evils above complained 
of, and no* reasonably expected ; and meantime to grnni 
iiiterin interdict as craved. (signed) John Lang. 

The following delivcranco was given on the 
petition ; — 



Glasgow, Ist June, 1801. — Having considered the foregoing 
petition, appoints a copy thereof, and of this deliverance, 
to be forthwith served upon the therein named Bev. 
Dugald M*Coll, and appoints him to lodge a notice of ap- 
pearance with the clerk of Court within 4M hours afktT sn-h 
service under certification : And U[)on the craving for in- 
terim interdict in respect of the extreme urgency and im- 
portance of the case, which calls fir an immediate remedy 
being applied, in consequence of the apprehended danger 
averred in the petition being so near, and the Sheriff hav- 
ing personally communicated with Ihc Superintendent and 
other superior officers of the Glasgow police in relation to 
the matter refened to in the p«'tirion: In reKpi*et the 
petitioner states that a serious breach of the public pi-ace 
is anticipated, and danger to tho persons and lives of the 
lieges is apprehended on probable grounds, if the open-air 
preachir g which took place last year is a';ain resumed in 
the Bndgegate of Glasgow: In respect of what is stated in 
tho petition as to what took place last autumn when open- 
air preaching was practised in that particular locality, of 
which the Sheriff himself is personally cognisant : In 
respect, I ridgegato Street is a leading thorou<;htare of O las- 
gow, densely populated, and a place where vant numbers of 
idle and disonierly persona habitually assemble and oon. 
gregate : and a breach of the public peace is apt to take place 
in that locality when a crowd of persons is assembled for 
any purpose whatever: And in respect tho petition only 
craves interdict against open-air preaching in that particu- 
lar locality, under the circumstances thennu set forth, with- 
out.seeking to restrain or interfere with it in other locali- 
ties and in other circumstances where it would not endanger 
the public peace, or be attended with danger to the lieges, 
grants interim interdict as craved in the |tctition; but that 
only in the meantime against the respondent preaching in 
the open-air from the stone pulpit ot the church referred 
to, or in any other part of the Bridgegate of Glasgow, either 
lo-morrow, being Sunday the 2d day of June current, or 
any other time, till parties are heard upon the petition ; or 
allowing the use of the said stone pulpit for such a purpose 
to any other person during the said time; and appoints 
parties to be heard in regard to the further oontinuunee of 
said interim interdict before the Sheriff, within his cham- 
bers, upon Wednesday first, the 9th current, at one o'clock 
afternoon, till which time continues said interim inu^rdict. 
(Signed) A. Ausov. 

From tbe importance of the case, the Sheriff, Sir 
Archib >ld Alison, Bart., called to his assistance the 
Substitutes Messrs Bell, Smith, and Morrison, and 
the cose was argued bcfoi-e them. 

It was ai^ed for the petitioner — what was l^al 
per se might be illegal according to time, place, and 
circumstances. In this case the conditions were vio- 
lated. On thequestion of title. The petitioner appear- 
ed, in yirtue of certain statutes wliich he was bound 
to enforce — uuder one of them he was the " local 
authority," in another he was Burgh-Fiscal—as 
Public Prosecutor within burgh ho represeuted the 
Lord- Advocate, and on behalf of the burgh he was 
entitled to apply either to the Burgh Court or this 
Court, both of which exercised civil and crimioal 
jurisprudence over the burgh. The petitioner a)s>o 
represeuted the Magistrates of the burgh. The 
respouduut had sent notice to the Superintendent of 
Police that he meant to preach in the Bridgegate ; 
aud it might he fairly inferred that the respondent 
apprehended danger, and if so, he could not now 
complain that the petitioner, the Burgh-Fiscal, the 
ptx per conservator of the peace within burgh, sought 
to obtain interdict. lie found that in the Roman 
law, iuterJicts were directed against the very evils 
now complained of, and was the only known pre- 
ventative of them. The respondent might say that 
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preaching did not ncoesHirily lead to breaches of the 
peace and serious assaults; but good iutentions and 
jadicions menus were not sjnoujraous. The res- 
pondent Lad a rigUt, by permission of the magts- 
tiates, to preach on greens, squares, and ai-eas; and 
on roads au't tii«;hwavs, aud private property, with 
]iermission of the proprietors, lie could also oou- 
verae and address sri:all groups, vheu the free pas- 
FQj^e of the btreet was not obstructed; but he had no 
right to appropriate a narrow street in a populous 
locality. The s) there of his laboure was inside, not 
outside of his church. If the respondent had a 
right to preach on the street, irrespective of the 
original uses of the street, other tolerated sects 
might do the same, and the streets might become a 
scene of discordant harangues^ brawling, and con- 
fusion. 

Mr T. G. WRionr answered— That the Fiscal 
of a bnrgh had no title as Fiscal to sne in the 
Sheriff Court. His title to sne, in virtue of his 
office, was limited to the Court from which his 
appointm^^nt flowed; Barclay's M'Glashan, p. 80. 
In the petition no other title was set forth, and it 
was expressly averred that by virtue of his office the 
petitioner was entitled to institute this action. But, 
even assuming the petitioner had a title to appear 
in this Court as Fiscal of the bnrgh, he could not, 
in that capacity, and as representing the burgh, sue 
a dvil action. It had been stated that althonp^h 
nominally at the instance of the petitioner, this 
action was really instituted by the Magistrates. If 
that be so, they shonid have been the pursuers ; be- 
cause their Fiscal did not represent them quoad 

I chilioj and this wa sa civil action. On the merits. 

I — That in arguing this case it was not necessary to 
discoss the question whether street-preaching was 

j lawful or nnlawful, because it was not averred that 
the respondent had done or threatened to do any 
illegal act — the sole ground upon which the inter- 

i diet was sought, aud had been granted — was that 
some evil-disposed persons intended, should the 
preaching be continued, to create a disturbance 
or riot. If the interdict were continued on this 
gronnd, it jnst amounted to this — that the doing of 
a lawful act would be prevented by the Court, at 
the bidding of parties who threatened to do an un- 
lawful act. It was the duty of the petitioner aud 
the police to protect the respondent, and to repress 
rather than encourage attempts at intimidation. 
lie craved that the interun interdict should be 
recalled. 

SuEBirv MoBBisox. — I 8m of opinion that the ioterim in- 
tcrdiet ought to be coorinaed. 1. As to (ho matter uf the 
petidoner'ft title, 1 hold it to be good, because he is ad- 
mittedly the authorized eonsenatnr of the public peace of 
this city, appointed by the AMgibtrates; and, io virtue of 
hin office, eotitled to apply for assistance to tbose local 
aothoriUes whose basinesa it is to secure the safety of the 
inhabitants of Glasgow, and to guard their rights as citi. 
sens. While entitled to prosecute criminally for the public 
interest solely in certain courts, he may still, in bis public 
eharacter, S'-ek the aid of the Sheriff with a view to the pre- 
icnadou uf the peace of ihu burj^h. 2. I think the foim of 



process is also good, for the proeoM of interdict is to seek i ho 
preyention of any unlawful act, and it will not be disputed 
that an act is unlawful, if its necessary consequence ix 
assault and riut. 3. So, to my mind, thi) question ulti- 
mately comes to this :— Is the act of the respondent, Mr 
M'OoU, in preachins; in the public ttreeU, a lawful or an un. 
lawful act? I am of opinion that ttreetpreaching is unlaw, 
ful. It is an abuse of the purpose for which streets are in- 
tt^nded, and to which they are dedicated, viz., the thorough- 
fare of the licgOH. Street preaching has a tendency, not to 
say an object, diametrically opposed to such thoroughfare, 
for its tendency is to block up tlie streeu— to arrest the 
thoroughfare. Not only is it an unlawful act, but the corn- 
plainer here alleges that its eiereise is certain to resalt in 
a broach of the peace, which it is his office to presHrvo 
Experience shows us the truth of this allegadon; and I 
leave it to any sensible man in this city, and 1 am sure he 
will 2»y that there is the Terr greatest probability of a riot, 
if street-preaching, in such a narrow confined thoron;{hfare, 
and in such a locality as the Bridgogate, be permlited. I 
repeat, thererore, that I consider the interdict ought to be 
continued. 

I only deal with the gronnd of application stated in the 
petition which is before ua; but I will add that, I ooasidcr 
that Mr M'Coll puts hia property to a use which, to my 
mind, is clearly in amulatUmtm vieinu It is impossible to 
deny that the Bridgegaie swarms with Irish Buman Catho. 
lies. The Rev. defender, by acting in the manner now 
sought to be prevented, insults them at their own doors and 
windows— ho inbults a tolerated body of Christians. I be- 
lieve him when he says, that ho does not intend, to insult 
them ; but the itoman Catholics of the Bridgcgote are, I am 
afhiid, taught that nothing good can eome out of the month 
of a J'rotestHUt clergyman. Insult will be presumed by 
them— riot will fallow. Let the respondent keep to hi.<« 
sphere, which, for preaching purposes, is cimfined to the 
area of his church, and 1 have no doubt that the good he 
will do will be immense, or let him seleet any vacant ground 
where no one will interfere with his preaching. But be 
must be interdicted from illegally taming a public thorough- 
fare into a battle-ground of sects— interrupting the peate- 
ful transit of the inhabitants of the neighbourhood, and 
being the oause, however well meaning he may be, of riot. 
On the whole, therefore, I am for continuing the interdict, 
because the petitioner alleges a prima facie case of oon'^3. 
quences detrimental to the public peace (which he is 
bound to preserve to the best of his power) resulting from 
the illegal act sought to be prevented. 

SnEBiyr Smith — I concur generally in the opinion de- 
livered by my learned friend. Sheriff Morrison, so far as 
sustaining the title of the petitioner to sue, aud to come 
here for Uiis civil remedy as conservator of the public in. 
terest. Having adverted to the quotation from bheritf 
Barclay's work, in reference to the duties of the Procurator- 
Fiscal, the learned Sheriff proceeded— I also concur partially 
with my learned friend as to the illegahty of preaching in 
the streets. I do not any that it is illegal in ail circnm* 
stances— I do not consider it illegal if such preaching 
does not cause a crowd to assemble so as to obsti-uct the 
natural use of the streets. Pleaching in the strtieis to a 
few parties in a corner, or preaching that does not obstnjct 
the thoroughfare of the streets, may be a perfectly legal act, 
but in this case we are told that it causes " a great mob to 
'* assi'mble"— these are the words of the petitioner — **so ua 
" to obstruct the whole street, and to prevent any one pamu 
** ing along." In adJiriun, ** that it causes such a mob to 
"asserolile as to prevent a free passage to the bridge during 
" the iimc that the preachini; is going on." Now, i consid.^r 
that the principal and primary object of a stieui is a 
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thoroaghfare for the pMsengem, and that anjihiog that 
utterly blocks up and stops that ihoninghfareia illegal. The 
petition states that it does so — that there are so nsony 
people assembled as to prevent a passage beinpr obtained. 
I iicderstsnd from the statement made at the bar that Mr 
M^OoU's ohnreh acoommodntes 000 persons, and his object 
in preaching ouinide is to command a still larger audience 
than he could accommodate even in the inteiior of bin 
churcb. Thtt Matement in the peiiiion if>, that a mnoh 
larger crowd than that would bo collected, and that ihe 
street would he entirely blocked op. Preaching in the open 
air is quite legal, and ofien attended with good results, bnt, 
at the same time, no man would say that he had a right to 
preach in anoiher's garden, or to preach in a field where 
crop was growing, and collect a large crowd there. The 
proprietor or owner of any snch place where snch preaching 
is attempted would . have a perfect right to present an ap. 
plication for interdict to prevent any such use, or rather 
abuse, of his property ; and it appeain tome equally clear 
that the Magistrates and Statute Labour Committee, who 
have the charge of the streets, have a perfect right to see 
that these streets shall not be impeded or blocked np in 
any way. I underhtand Mr Lang is Procurator-Fiscal for 
the Magistrates, and appointed by them as their public 
ofiQeer, and has a right to sue as such. It is quite true — 
and I quite agree with all that was said by my learned 
friend, Mr Wright, that when parties are doing what is 
legal, the officers of the law should protect them from the 
assaults of lawless individuals. But it may often occur 
that there is threat difficulty in doing this, and, at all events, 
it seems to be the most judicious proceeding to adopt a 
remedial and preventive measure rather than to wnii till 
the breach of the peace is committed, and then punish those 



what is stated in this petition, I find it narrated that tlie 
Rev. respondent, in the opinion of the petitioner, is about 
to do something which may create or lead to a breach of 
the peace in a certain part of the city, and which, at all 
events, will create an obstruction in a narsow and important 
thoroughfare of the city. I entirely concur in the ingenious 
argument of my friend Mr Wright, that if this peiitioa 
concludes for an interdict sgainst a lawful act being done, 
Lecanse something unlawful mny arise out of it, it wouUI be 
inexpedient and improper to grant any snch interdict. But 
this just forces upon us the qneslion^Is streel*preaching 
in sU circumstances, in sll localities, and in every part of a 
great and crowded city, a lawlul right, that any man eaa 
demand and exercise? or is it a privilege that is only 
tolerated and permitted under certain cireumsuneesr It 
appears to me t^.at It belongs exolusively to the latter cate- 
gory — it is a privilege tolerated and permitted nnder certain 
circnmstances, but it is not an indefeasable right to be ex- 
ercised at the will of any man who chooses tu take up hia 
position in the centre of a narrow and crowded thorongtare, 
and to say — **Here will I, at all hours, and on any day, exer- 
cise the vocation of a publio preacher.'* I do not care very 
much whether he collects a crowd around him or not, al- 
though the immediate object of a public preacher ia to col- 
leot a crowd. I doubt whether he ia entitled to hold forth 
ore rotunda ta the neighbouring inhabitants, who at^e thmi 
forced to hear him whether they wiah it or not. It strikes 
me that in many localities this would amount to an inver- 
sion of the fair and ordinary use of the street for which it was 
intended, and to which nse the citizens have a common law 
right, which cannot be interfered with by any one person* 
or put to a use which was not within the original purpose 
of the street. I hold, therefore, that in as far aa the quea- 



who have committed it. PrcTention is a!wa}s better than tion whether it is competent to grant this petition is eon- 
punishment; and for these reasons, I concur generally in i oemed, we have a clear power to grant the interdict if wo 
the opinion that thi« interdict should be continued. think fiL Then the next question i8->shoold we grant it 

ShrrifvBrll — Thefivstquestionbi'foreushereiswhethercui interim — tthonld we, at all events, prevent the alleged 
there is a sufilcient instAnce.»whether the title to sue in ! enernachmeni in the meantime, until a record ia made up 
this case is good. It in a petition at the iustanoe of John I in this process, and nntil proof, if necessa'-y, may lie taken 
lang, writer in Glasgow, who also states that he is th» Pro. I on both sides, to ascertain distinctly the whole character of 
en i:aior- Fiscal of the burgh of (ilosgow, for the public in. } thia preschiug, the whole results likely to flow from it, an«l 
terest. ] concur with my two learned brothers who have i the whole amount of obstruction likely to en^ue? Should 
spoken, that I do nut find anything to exclude Mr Lang, we, in the meantime, on the j»rima fade case made out to 



writer in Glasgow, because he happens to be the Procurator 
Fiscal for the burgh, from cominpr into this Court to ask a 
remedy against a threatened evil. ]ti» quite true that, 
in so for as criminal prosecutions are instituted in the Bui>{h 
Court, til cy must be instituted by Mr Lang; but that pii- 
viiege which his appointment has conferred upon him hss 
not taken from him any privilege or right of a citizen to go 
to tlie Court of Session or to come to the Sheriff Court and 
ask reipcdies there which cannot be granted in his own 
Burgh Ourt. He states as part of his desi<;Dntion that he 
is the Fiscal for the burgh of Glasgow, and he also tells us 



us, at all events preserve the existing state of the street 
until we have an opportunitf to consider deliberately upon 
a closed record, and proof, if necessary, of the whole circumt 
stances of the ease T We have one or two very strong and 
admitted facts. We have, in the first place, tlie aamitted 
fact, that this is a much used thoroughfare, in a part of the 
town inhabited by the lower classes, and class^es of all de- 
scriptions, some of them of a turbulent description ; also, 
that there are people of varioun and hostile religious opin- 
iona living in that locality. We have it further admitted 
that, in ])oint of fact, a tumult or riot took place there last 



in his petition, that as such, and in consequence of holding ! August, in connection with the re&pondent*8 public preach. 
that appointment, he has a peculiar interest in preserving i ing in that very street. Whilst I entirely reserve my opin. 
the peace of the city. In the«e circumstances 1 do not con- ion as to whether interim interdict should be gnnted againsi 
rur in the argument which has been stated to us, that it is I a party preaching, we shall say, in front of this building, 
incompetent for Mr Lang to come into this Conrt. It would j preaching in BI3 tbs«ood Square, or preaching in any other 



certainly have been perfectly competent for any of the 
Magistrotes of Glasgow to have presented this petition, and 
I do not see why it is not coroptrtent for their Fiscal to present 
it. We are not here sitting as the Burgh Court in Glasgow, 
but as the Sheriff Court of Lanaikshiro. Yet, surely there 
M nothing to exclude Mr John Lang, writer in Glasgow, 
Irom asking for a remedy in this Court, becnuso he also 
happens to be Procurator-Fiscal for the Burgh Court. 
Upou the merits of the qutstion at issue there seems to be 
two questions rai8ed..first. Has the Sherifi' power to grant 
an interdict und.?r the rircnmstances which here occur? 
and, second. Suppose the Sheiifi has the power, is it an 



of the wilier and larger streets of the* city, I will ftankly say 
this, that such cases do not appear to present the aaoie 
diCRcuItios, or the same doubts, to my mind, that the present 
case does. The present case ^eems to amount to this, that 
the veiy worst, or at all events, the least iavounble locality 
for street preaching, without an interruption of thoroughfare, 
wiihrut an obstruction of the ordinary treffie and passagn 
along the street^ and without injuring the feelin^M of parties 
in the neigliltonrhood, has beeu selected. If the propot^i- 
tion which 1 have stated,that, in point of law, street.pi each- 
ing is not a light to be asserted, but a privilege to be uda- 
reied, is erroneous; then every sect may send forth a 



expedient and proper thing, under these circumstances, | preacher to every door in the street. I very much fear 
that he should exercise that power. Now, with regard to ' that«uch a scene would not lead at all to edification. The 
the iK>wer to grant an interdict, we all know that we have a | Glasgow Police Act imposes a penalty of 40a. for obstructing 
right to prohibit Mhut is likely to lead to a breach of the i the streets; and in London, they won't allow, I believe^ 
peawN or on inversion of property, or the creation of a hand-organs to be played npon the streets. A street is the 
noit^nnce ; an. I we exercise that right eveiy week. We pro- 1 property of the inhabitants of ihe city who pay for its main. 
hildi M)iaeihing Icing dow. i^hich we con>ider would be in- ; tenance ; or, at any rate, they have a right to insist thai the 
juriona to the peace of the lioges, which may injure the j guarJiuns of the peace cf tho city see that it shall been- 
property of anctbrr, or which may create an invei>ion of ; ployed only for fair and ordinary u«ea. .Tha ordiaaiyand 
rhe fuir'and ordinar} use of that property. When I look at fair use of a street is for traffic or ihoronghfaie — and not 
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kir pennitting anjthiDg to be done io it which neoesnrilf 
froea to eolleet a orowd and obstnict the thoroughfare. This 
is not qoito a new question in Sootlani. I believe it will 
be found recorded in the annals of Edinburgh, that Mr 
Bowland Hill, a very eminent preaeher in his day, received 
an intimation fkom the then Magistrates— be having al- 
ready preached for several days about the east end of 
Prince's street — that they would not allow him to pi^sach 
any longer in the street, and eolleet such great crowds, but 
thai he was at liberty to preach on the Cahon Hill ; and he 
did go and preach afterwards on the Calton HiiL On the 
whole, for the reasons I have stated, I concur in the opin- 
ion that it is a safiBr, wiser, and better course, to grant in. 
terim interdict until the case can be debated on a closed 
record, and proof if necessary. 

Bix AacHiaALD Ausov— It is a great satisfaction to me 
that those distinctions and that moderation have been 
observed in this very important case, as well as ability dis- 
played, which are so neocessary for the right decision of 
questions of moment in courts of law. There were mauy 
observations made by Mr Wright at the bar in which 1 
entirely concurred, and in none more strongly and more 
sincerely than in regard to the approbation which he ex- 
pressed, with the concurrence of every psrson, I am sure, 
in court, regarding the high talents and admirable character 
of the rev. respondent — a gentleman fur whom I have the 
very greatest respect, and who, I am sure, deserves, in his 
general conduct, all the encomiums that have been passed 
upon him, because he has done the good which has been so 
eloquently ascribed to him. But we live in a world in 
which we must not only do right things, but do them at 
the right time and in Uie right place. We know it is said 
that " hell is paved with good intentions " — an expression 
which has become proverbial from the general experience 
that the goodness of the motive and the pureness of the 
intention are no guarantee for beneficial actions, and often 
lead to the most disastrous consequences, and sometimes 
to results the direct reverse of what was intended or wished. 
Now, the first question that has been stated here is in regard 
to the competencv of the prosecutor, Mr Lang, to appear in 
this case. I think that is a question which really is not 
very material, and which I do not think it was worth while 
of our learned friend at the bar to have brought forward, 
because the objection, if it is well founded, can be obviated 
before to-morrow by getting a petition presented by two or 
three inhabitante, or by the Lord Provost and Magistrates. 
I must, however, observe that the duty of a Procurator- 
Fiscal is not confined merely to the punishment of crime, 
but, as Mr Barclay states very properly, it applies, also, to 
the preventing of disorder or irregularity. 1 have repeat- 
edly, in the course of my life, had applications from the 
Ptocurator-Fiscal in regard to things not leading to punish- 
ment but to prevention ; as in the case of a pending crira 
inal prosecution, nothing is more common than for the 
IVocurator-Fiscal to apply to the Sheriff to prevent a 
material witness^ in a criminal case going away. That, 
like this, is a civil application in relation to a pending 
criminal matter. So, also, the Procurator-Fiscal applies to 
the Sheriff if a breach of the public peace is apprt'lieuded 
by ao orange procession, combination mobs, or tue like, and 
he issues a proclamation in terms of it. 'Jliis is a civil 
action. Application has also been frequently made to me 
to prevent danger, as in the case of a h'gbway undefended. 
But the real question here is in regard to the right of the 
reverend respondent, in opposition to the declared opinion 
of the highest police authorities that the proceeding, if 
attempted, is attended with public danger, to insist upon 
his intention bein^ carried into execution in the face of the 
warning. You will observe that here we have not a new 
matter. We have had some experience of this. I have 
reason to know that it will appear, if a proof is taken, that 
on the last preaching in the Bridgegate, before it was dis- 
continued in October, there were not a few hundred persons, 
as my learned firiend stated ; that 40,000 or 50.00U people 
were assembled on that occasion ; that the whole of the 
Bridgegate, Stockwell, and King Street were crowded with 
people — you might have walked on their heads ; and it was 
only by the interposition of a large body of the police, about 
200 in number, that a sanguinary action between the rival 
religious lections was prevented. Therefore, it is most 
material for the interests of all concerned that there should 
he a proof taken in this case, with all the expedition that 



the forms of law will permit— to show the danger that hung 
over the city, 'and the urgent necessity that the letter of 
Captain Smart should be before the magistrates, and an 
application for interdict made. In regard to the merita of 
the case, it is said and urged strongly that it is a lawful 
act— that the clergy are not only authorised but bound to 
preach the gospel m all places and in all circumstances, 
more especially in lanes and other places where the light of 
the gospel is most required — and that there is no law what- 
ever to prevent them from doincr so. Now, I must observe, 
in regard to the general right, that I fully admit the right 
of open-air preaching in general. I admit that in the 
strongest ana most unequivocal way. I would never ffrant 
an interdict against that in general. It becomes illegal 
only when it is carried on in any localitv which forms part 
of a public highway, and where it would be attended with 
danger to the community. It is one of the numerous cases 
which are lawful in themselves, but become unlawful when 
exercised in a particuUr way. There are many such cases. 
For instance, everv person is entitled to navigate the ocean. 
It is the creat highway provided by nature for the inter- 
course of nations ; but, nevertheless, a ship-master who 
navigates the ocean is bound to navigate, it in a certain 
way. He is bound to obey the common law of navigation 
as to the passing of vessels ; but if he does not do that— if 
he holds his way in disregard of any other party, and if he 
says, " If you don't get out of my way ^ou must risk the 
consequences "—he will be found liable lo damages for all 
the consequences that may occur. In the same way, any 
party is entitled to navigate the Clyde ; any person is en- 
titled to walk the streeU ; but he must, in doing so, obev 
the regulations of the river trustees for the way in which 
public right is to be exercised. In going down the Clyde 
he must go to the right hand, and in coming up he must 
keep to the left ; and in going through the streete he is 
bound, in common courtesy and prudence, to adhere to the 
rule of the road. If he does not do so, be will be liable in 
damages; and this Court is continually finding persons 
liable in damages in consequence of breaking these rules. 
Now, in this case the general act is legal: has it 
been exercised in an illegal way ?— that is the whole ques- 
tion. In considering that we must consider the whole 
circumstances in which the Rev respondent claims a right 
to preach. He claims the right to preach in a narrow street, 
a very crowded street, an ancient and long estoblished 
thoroughfare, leading to the Stockwell bridge, a street 
almost entirely inhabited by persons of an opposite religion 
to that he so much adorns, and in a street that is the di ect 
thoroughfare for persons of that religion to pass, at every 
hour of the daj|, and particularly evenings, to their common 
place of worship. This is the locality where the Rev res- 
pondent claims a right to preach— a sphere where, by his 
eloquence and his popularity, he is perfectly sure, independ- 
ent altogether of any jaiTiiig or of any contest between the 
rival parties, the atreet will, in an hour and a half or two 
hours, be entirely blocked up On the same principle a 
citizen of London may claim the right of preaching in the 
Strand or Fleet Sti-eet any day; the pretension will never 
for a moment be entertained. The police would give the 
order " Move on I " and there would Lo an end to all preach- 
ing any more there. It is perfectly evident, therefore, that 
the assertion that they do not intend to block up the 
thoroughfare is a proposition as monstrous as ever was 
heard of. I perfectly agree, as I stated before, in the right 
of open-air preaching; and in a great cit^ like this, I am so 
thoroughly impressed with the benefit with which it may be 
attended, that for. my own part, I have not the slightest 
objection to the reverend respondent preaching in front of 
the County* Buildings, and taking his stand at the foot of 
the Shcriff'^B stair, if Captein Smart docs not object to it. Or 
he may even preach from the magnificent atone pulpit 
which is to be found under the pillars, if the magistrates 
give him permission. The reason is that those places, 
though just as central as the Bridgegate, are not public 
thoroughfares, and preaching in them is not likely to occa- 
sion irritation or breed riot. There are innumerable situa- 
tions in GlsFgi^w where open-air preaching can be carried 
on without the slightest risk, and just as l^neficially as in 
the Bridgegate. 'Ilio Jail Square lias been mentioned — 
within twenty yards of the Bridgegate — there are St 
Enoch's Square, St Andrew's ScjUanT, Ueorgc Square ; and 
there are even the streets which are not thoroughfares, for 

8 
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example Hutchsson Street, or any of those cross streets 
which are not much frequented. No doubt it would be ne- 
cessary to get the consent of Captain Smart, and an assur- 
ance that ttie inhabitants did not object to it. But the 
question is whether you are to preach in a situation where 
experience has proyed it is oflensive to the neighbourhood, 
obstructiye to the free passage of the Heg^8« snd attended 
with obyious danger to the community. This is the whole 

anestion. It has been said justly by my friend Mr Wright 
bat ho does nothing wron^ if he merely preach the Gospel of 
peace : and he also said toat we should interfere ana pre- 
vent him from being attacked. Upon that point I will join 
issue with my friend at the bar. If parties are doing a legal 
thing, they are entitled to call upon the police to protect 
them, and such protection shall never be withheld with the 
whole power of the law in this country. But it is one thing 
to protect persons who are acting in the execution of what 
is perfectly legal and attended with no danger to the com- 
munity, it is another and a different thing, to say the court 
are bound to interfere to support a a party who is doing a 
thing contrary to common law, where the appearances are 
daneerous to the community, and where the street is 
blodutded. I must observe, in conclusion, that my experi- 
ence in this county has led me to see in the strongest pos- 
sible manner the vast importance of preventive measures of 
«f this kind. We have unfortunately, had on a w«^ll-known 
day of the year— the 12th July — repeated occasion to en- 
counter the rival sects — ^the Roman Catholics and the Pro- 
testants — on a day on which the feelings of both were un- 
usually excited. In some instances I have been obliged to 
go with military to Airdrie, to stop a riot be^nning through 
3iese disputes. On some occasions precautionary measures 
have been adopted, and on othera precautionar^r measures 
have not been adopted. In general, now, I issue in the out- 
set a proclamation forbidding such processions, and on the 
day when it is threatened, go with an efficient police and 
military foroe, and prevent the Orange processions al to- 
other ; and that has had the efiect of completely prevent- 
ing outrages for a great many years. Unfortunately, on 
one occasion, trusting to the pacific reports that I received. 
I did not do so. There was no proclamation issued, and 
the result was that life was lost in a tumult at Airdie, and 
the murderera in tliat case have never been discovered, for 
such is the excitement of public feeling at such a time, that 
it is almost impossible to get evidence. Two yeare ago 
Sheriff Christison interdicted the processions in Ayrahire, 
and I did the same here. We escaped altogether without 
a riot. My friend, Mr M'Farlane, in Refre« shire, did not 
issue such a proclamation, because he was assured there 
was lio daiiger of a riot, and the result was that a man was 
murdered, and the murderers to this day have never been 
discovered. Now, when that is the case, showing as it 
does the results of the want of precaution, I do not think 
this court would be entitled to permit this preaching to go 
on in the meantime. It may be that a superior court, to 
which the case will doubtless be speedily carried, may 
think otherwise, and think that, in the case of riots origina- 
ting in religious disputes of this sort, the ordinary rule is 
to be revereed, and that we are no longer free to hold the 

fro verb — " Prr.vention is better than cure." But if it is so, 
will at least have the satisfaction of thinking that, come 
in the event what may, the responsibility will iiot rest upon 
the Sheriff Court of Lanarkshire. His Lordship concluded 
by stating that he would write his Interlocutor to-night or 
to-morrow, and that he would do his utmost to get the case 
forward with the greatest expedition, so that, in the coune 
of a we«'k, the record woul^ be closed, proof taken, and 
final judgment pronounced in this Court. 

At the close of the speeches of the judges, Sheriff 
Morrison further remarked. 

Shkmtf Morbi«oh — I wish it to be understood that the 
act which I stated, and which I consider to be illegal, is not 
6/»e» air-preaching, tut the variety of it which is known as 
street-preaching. 

Sherifif Alison afterwards pronounced an Interlocutor 
finding that, taking into view the allegations contained in 
the petition a^ to the blocking up and obstructing of the 
street of the Bridgegate, and the impending danger and 



breach of the public peace, from the street pieachiog com- 
plained of, and the confirmation which the statements in 
the petition have received from the Superintendent of the 
Police to the Lord Provost of the city, no sufficient cause 
has been sliown why the interim interdict already granted 
should not be continued ; and, in respect the public safety 
requires that it should be continued in the meantime, con- 
tinues the interim interdict already granted till the future 
orden of Court. 
Act. W. M. WjuBOir. AH. T. O. WKiairr. 
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Robert Sharp v, Catherine Camerox or Jack 

AhD Spouse.* 

Jurisdiction of Sheriff— Custody of Bastard. — An 
action wat raited hy the putative father of an iUeffi" 
timate child against the mother and her husband to 
have it taken from her cuftody on the grotmd thai 
ahe had noto gnt ma^ rxed — Ht tJ, that the grounds 
on which tlie action was laid did not give jurisdic-' 
tion to the Sheriff, and action aismissed. 

The pursuer is the father of the female defender's 
illegitimate child, which was bom in August, 1856. 
She man'ied the other defender in Oct., 1858. The 
pursuer raised this ordinary action in the Sheriff 
Court of Perth to have tite defenders ordained to de- 
liver up the pursuei's child, that she might be placed 
in the custody of some party other than the female 
defender, on tiie ground that she had become a 
married woman. 

A preliminary plea was stated, that the Sheriff 
had no jurisdiction. Parties were heard on tliia 
plea, and the Sheriff-Substitute (Dr. Barclay) pro- 
nounced this Interlocutor : — 

Having heard parties' procurators, and made aTizandnm 
with the process, repels the preliminarj plea, and snstaioa 
the jurisdiction of this court, and orders the cause to the 
roll, that pai tics mny be heard as to further proceedings. 

Note. — Two important questions are raised in this case, 
and several other cases which have come up about the 
same time, and have been advized together. 

The first question is whether the Sheriff is competent to 
entertain an action to determine the custodj of an illegiti- 
mate child, so as to deprive the mother of that custody and 
confer it on another person t 

The second question is whether the mere fact of the 
mother having married a man — ^not the child's father, de- 



* Recentlj, by a remarkable colnddenoe, five several aetiona 
were about the aame time brought in the Sheriff Court, at 
Perth, to deprive the mothers of the custody of their illegitimate 
children, in respect that they had eontrmoted marriagea with paw 
Bonit other than the fathers of the children We report the Jnd«- 
ments in Sharp's case on the plea of incompetency, whicUk roled aul 
the casc!^, notwithstanding the specialties In some. 

The other cases were,— 



Aa. Fraser. AtL H'Ldsh. 

Henderson v. Ulsaac. 
Act. k. Q.VLDld. Alt. T.i 

Morrison v Whits ft Husband. 
AcL A. O. Beid. Alt I 
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prives her of the castodj, withont any fnrther ctroumstance 
of maltreatment or neglect, of the child 7 If the first qaes. 
tion be decided in the negative, the srcond does not arise. 

It is seuled beycnd all controversy that the mother of a 
bastard has, from obvious reasons in nature, the right of 
eoatody for a certain period— seven years in males, and ten 
in females. Daring that term she is slso entitled to a sum 
of aliment considered as being one half of the necessary 
support of the child; the other being either given by the 
mother in care or coin. 

At the lapse of the prescribed period, as a general rule, 
the mother cesses to have a right of custody and cloim for 
aliment. There are exceptions where the child is in tender 
health, and still requires a mother's care ; but after that term 
the claim of aliment is more per^tonal to the child ; and in 
a recent ease in this Court, a man of the mature age of 
thirty years was held to have a claim of support against his 
putative father when the former was by reason of the insid- 
ious inroads of pulmonary consumption unable to earn his 
livelihood. 

After the prescribed term of custody, if the father makes 
a reasonable offer to support the child, or put him or her in 
the way to support themselves, then the mother ecu no 
longer insist on her claim of custody and aliment If she 
keeps the child, she has no claim of relief against the puta- 
tive father. But the qaestion now arises whether, if 
the mother refuse$ to give up the custody and rather to 
forego her claim of aliment, can the father competently 
apply to the Sheriff to compel delivery of the child, either 
simply because of the lapse of the period, or because of 
special circumstances of maltreatment, or neglect, or other 
persona] objections t There is no doubt whatever, but that 
the Sheriff' has the power to decide the question of custody 
incidentally in an action for aliment either wiihin or without 
the usual period of custody. Reference m<iy be irade to the 
following amongst other authorities:— -3 />a«er's Penonal 
Rflation§, bH, I7&8; Burpess v. Halliday, Mor. 1357, Uth 
June, 1820 ; Kay, 1803; Hume'i Catee, 424, 1807; Wilson 
V. Bowie, 42A, and specially the recent case, 24th February, 
18(J0-.Adair. 

It is well known that the ShprifT may judjre of msjny 
questions incidentally from which he is precluded by way of 
original action. He may decide on marriage where a party 
is sued as husband of a woman, and he ran find a deed 
forged when pled in a competent action; but he has no 
power directly to declare a man iage or reduce a deed. 

Judging of the present action by its conclusions, there 
seems no incompetency. In some of the cases now in 
Court there is but one conclusion, ad factum praestarulum, 
to deliver the child. That is clearly competent in the ordi. 
nary case, such is to deliver a deed or other article unlaw. 
Itilly withheld. In some of the cases there is an additional 
eoDcIu»ion for warrant to officers of Court to remove the 
ehild from the one custody to the other. That warrant is 
quite competent in questions of moveables. There may be 
some feeling of incongruity in deciding with regard to a 
human being in this way; and it may be also said, that 
either mode of operation may be inoperative — because im- 
prisonment of the mother would not necessarily transfer the 
custody of the child. Indeed, it may be questioned whether 
the transference of custody is a fact within her power, as 
this may depend on the child, and the will of which may be 
perverse to any change of home— perhaps all the stronger 
becausf) the change is morally necessary. Again, it may be 
said that, though the Sherifi-Officer may remove the child, 
yet unless kept under restraint, or removed to some great 
distance, there is nothing to prevent the child retui-niug to 
its former abode. However, it is not altogether correct 
reasoning thus to argue against the jurisdiction because of 
the difficulty of carrying it into ezpcu lion; besides, all the<;e 
difficulties ^ould attach as much to the jurisdiction of the 
Supreme Court as to that of the Sheritf. There is some 
general notion affoat, that the Court of Session as the sn- 
prpme court of equity (having superseded the ancient 
Scotch Clioncei7) Las in Scotland, as in England, the sole 
SQperintendence of pupils ; and so, to it alone belongs the 
power of naming factors loco tutoHs. But it does noi follow 
that, where the life or health of a child is in immediate^ 
danger by maltreatment, or his morals of corruption by ne- 
glect, or positive evil communications, the Sheriff cannot 



summarily interfere at the suit of any one having interest. 
To lay down the opposite as an absolute rule, would be to 
exclude the great majority of children from the protection 
of the law because of the inability of their guardians to seek 
redress in the Supreme Court; and befuie being there found, 
the evil might be done beyond remedy or redress. 

Mr Fraser, in bis admirable treatise on Personal Mila^ 
tioM, lays down the law in rather strong terms. At page 53 
of vol. If. the learned writer states that " the protec 
" tion and guardianship of infants is the peculiar province 
" of the Court of Session, as the supreme court of equity, 
" and to that Court muse application be made in regard to 
" all questions as to the custody of bastards. It has been 
" laid down that the Sheriff has power to decide as to their 
" temporary custody where any sudden contingency prevents 
** an application to the proper Court." Ajrain, at page 108 of 
the same volume, Mr Fraser repeats that **tbe right to 
*' r»'gulate the custody of children is competent only to the 
" Court of Session ; and in these cases (times?) where the 
" Court is not sitting?, it is competent to the Lord Ordinary 
" on the Bills to exercise all the powers and prerogatives of 
" the Court in this mstter. It is said that the temporary 
'* custody might be settled by the Sheriff, bat the Court of 
" Session held such an application to the Sheriff ineompe- 
" tent in the case of a Innatio on the general ground that 
*' this kind of jurisdiction is competent only to the Supreme 
" Ctiurt." 

Mr Fra«$er refers to M'Olashon on Aliment, page 03. But 
on reference to the passage, the writer states unqualifiedly 
that " it does not appear to be incompetent to the Sheriff 
*' to determine in a competition between the parents for the 
** custody of their natural child to whom that right belongs." 
Mr Fraser chiefly relies on the case, 27th May, 1842, 
Buchan v. Cardross, where he says, the sole right of the 
Court of Session to regulate the custody of children ''seems 
to be assumed as law.'' But the case will be found to have 
turned on the power of the Lord Ordinary on the Bills to 
interfere in such a question during vacation. 

The only authority which goes to strengthen the opinion 
of Mr Fraser is the obiter dictum of Lord Meadowbank, in 
28th May, 1814, RoberUon v. Elphinstone. The dispute 
was between a factor loco tutoris and the mother. The case 
originated before the Sheriff of Edinburgh, and his judg- 
ment on the merits was carried to the Ck>urt of Session by 
advocation. The doubt of Lord Meadowbank rested on the 
fact of the factor being an officer of the Supreme Court, to 
which he ought to have applied for direction and authority. 
In the case of Wilson, reported by Hume, 10th June, 
1810, one of the reasons of the judgment seems to have 
been that, the father might have enforced his right to 
custody of the child by application to a Court of Law^ and 
that he " was liable in aliment in respect he had failed to 
** do so, and had let the child remain with the mother." 

The cases on which the Sheriff-Substitute would chiefly 
rely, are first that of 7th July 1815, Goadby v. Maccandys, 
Fac CoL There, the application for delivery of the bastard at 
the instance of the mother was presented to the Sheriff at 
Tain, and who granted the prayer of the petition. There 
was an advocation, and the report contains no hint of any 
plea of incompetency. The other case is that of Speid v, 
Webster, 18ih Deo., 1821. There the application was made 
to the Sheriff of Perthshire, and a warrant to restore the 
child was issued, and a bill of suspension was refused by 
the Lord Ordinary and the Court, thereby clearly sustain- 
ing the competency of the application to the Sheriff and his 
judgment thereon (see also Fraser's Stylet^ p. 170.) In the 
iate case, A. B. v. C. D., 15th June, 186U, an application was 
made to the Sheriff of Aberdeen by a father for the custody 
of his lawful children. The application was dismissed, but 
it does not appear on the ground of incompetency. Lord 
Justice Clerk remarks — '* It is said that the petition was re- 
"fused because the Sheriff had no jurisdiction to enter- 
*' tain it This may probably be a well founded observa- 
" lion." 

A distinction was sought to be drawn between the Sheriff's 
jurisdiolion in cases of custody of legitimate children and of 
bastards. There appears no sound reason (or such dis- 
tinction. Both are under the protection of the law. It is 
a legal, or rather a poetical fiction, but not a physical fact, 
that a bastard isJiUiut niHUut, Putative fathers every other 
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day are by experionoe made to feel the m^ne of the fie- 
tion. It may be that eertain righu of inheritanee are not 
open to a bastard ; bat, beyond all doabt, the father of a 
bastard has a 8tron<f interest to see to the eare and enstody 
of his child, and to Lave him properly educated and trained 
so that he may not prore a oontinnal burden on him for 
support or a reproach to his eharaeter. 

In both class of eases, the question is, what is for the 
best interests of the child, independently of the mere 
wishes of the psrentsk 

The second question in this ease is, whKher the marriage 
of a mother of a bastard of itself forfeits the right of 
custody of the child, irrespective of sge or any other or- 
oamstances. 

The Sberiir.Substitnte confesses that, if the question be 
still open, he sees room for doubt and the existence of 
difficulty. The fact of the woman's marriage to a deeent 
man, in most cases, might be greatly for the advantage of 
the child. In other cases, it might not be no. The dead 
fly might make the otherwise precious pot of ointment to 
«mit a disagreeable odour. The bar nnUUr might be a 
standing plague spot on the fami!y escutcheon, and the 
cause of yarianoe between parents and children, and 
between the legitimate and non-legitimate ~a circumstance 
not unknown even in patriarchal histories. 

When the Sheriff-Substitute was appointed to Perth 
(more than a quarter of a century ago), he found the prac- 
tice to be to entertain such actions as the pri^sent, and to 
hold that the mere faot of the mother's marriage gave the 
putative Cithor a right to deprive her of the custody of 
their child. He remembers well the doubts which passed 
through his mind on both questions ; but he wss unwilling 
to disturb a long established practice unless on higher 
authority. 

Two processes have been laid before him— the one was 
brought in 1818. There, the petition was for delivery of 
the child, two years old, and for warrant to remove it. No 
plea of inoompetency was stated. The Substitute found 
*' that the defender, Janet H'Owan, by reason of her mar. 
" riage with the other defender hod lost her right of ciutody 
*' of the illegitimate male child, of which the pursuer ad- 
"milted himself to be tho father.*' On a reclnlming 
])etition, followed by an able answer. Sheriff Whigham 
affirmed the judgment. In another cane, in 1801, tlio action 
was for aliment of a female child, a 3'ear old— the defence was 
that the mother was married, and thereby had lost her 
right of custody. The defence was Kustained, and Sheriff 
Crawfurd (now Lord Ardmillan) affirmed, but with some 
hesitation. 

As the point has been atrain raixi^, and frilly and ably 
debated, the Sheriff-Substitute has been indneed to 
examine the authorities. He cannot find that tho direct 
question has arisen in the Supremo Omrt, and been 
decided; but he can find sutUciont to vhow that the practice 
uf this Court has found countenance elsewhere. 

As to lawful children, there app;>ar8 no question bnt that 
the mother's right of custody, even of a female child, falls 
on her contracting a si*cond manio^e, ith February, 
1020, Longshaw, Mor. 1023:), which authority has been 
uniformly followed. 

Mr M*Glashan, in his treatise on Aliment, p. 01, obser\'eH 
«-** It seems that when a woman marries, all claim on her 
** part to the custody of her natural child in opposition to 
** the father's rii;ht ceases,' and that the futhrr in eniiiled to 
" the custody, the moihor having occasional acces:^ to the 
"child." 

Mr Frasor, in trpating of lawful children, p. 105, say^ 
" the mother, in general, will lose the custody if she 
«• enter into a sccoud marriA^e.'' A«^ain, treating of custody 
of bastards, p. 52, he states, ** If ih-i mother uiaUreat the 
** child, or (it is thought ) if she enter into a second mar- 
** riago, the father may demand tho custody from her.** 

The case chiefly relied on by both porties, is 2'Jrd Moy, 
181.!>, Fairweailier v. Lyall. Tho boy in that case wa^ nix 
years of age, and the father was fcund entitled to the cus- 
tody. ]3ut this was ill a question of alimenL The Lord 
Ordinary (Eldin) found that "the pursuar being now a 
** married woman, with a SKparate fainiiy, has no clnint to 
'* the cui»tody of the SAi>l child, or to aliment on account of 
'*ii." Tho Court (but not unanimously) adhered. The 



Lord President (Hope) obaenrod-*'* The mother hen is 
" married, and has now got a Cumily of her own, and if the 
" child is to remain with h«r, the aliment will go to the off- 
** spring of her husband." 

lu the case 0th July, 1836, Bnzter, Lord Balgray obser. 
ved^** If the mother miabehave, or many a stranger, the 
"Court are entitled to interfere for proteetion of the 
•' child." 

The case of Speid «. Webster, 18ih ]>eoember, 1821, (the 
mother, who was deprived of the custody, was afterwarda 
married,) appears again under date, 28th Mi^, 1825. Lord 
Olenlee expresses a decided opinion ''that all claim of 
** right of custody, if any did exist, is at an end by tha 
" marriage." 

The only adverse authority is the old ease, 4th March, 
1758, Burgess, Mor. 1^)57. There, a suspension of aoharge 
for aliment was refused — the reaaon of suspension waa the 
marriage of the mother; but in this case, there had been 
no judicial procedure to enforce a change of custody on the 
event of the marriage, so that the woman still had the bur- 
den of the aliment of the child. 

On the whole, the Substitute has' reached a eonelasion 
adverse to the defender on both defences. 

This Interlocutor was appealed ; and after a 
hearing, the Sheriff (Crordon) pronounced this 
judgment:—- 

The Sheriff having heard parties on the defenders* 
appeal, and made avixandum with, and considered the 
process, sustains the defenders' appeal, recals the Interlocu- 
tor in so far as submitted to review by the defender, and in 
particular recalls the finding that the mother of th:s child 
lost her right of custody to the said ehild by reasrn of her 
marriage to the other defender ; and finds that the fact of 
the defender, the mother of the child, having married the 
other defender, does not give the Sheriff jurisdiction to 
decern in terms of the conclusions of the summons f ^r re- 
moving the child, who is only four years o( age. frnm hor 
mother's custody for the purpose of placing said child with 
another porson : Therefore, dismisses Uiu action, and 
decerns : Finds the pursuer liable to the defender in expen- 
se% allows an aeeonnt thereof to be given in and to be laid 
before the auditor for taxation and to report. 

NoTB.— The defender, Catherine Cameron, now Jack 
in August, lH5fl, gave birth to an illegitimate female child 
of which the pursuer is the father. She was married to 
the other defender, John Jack, in October, 1858. The 
present action commenced with a summons at the instance 
of the pursuer, the father of the child, against the mother 
and the husband, concluding that the defendera should be 
ordained to deliver up to the pursuer the child, who is be- 
tween four and five years of age, in order to her being 
phiced in the custody of a Mc Gray, residing in Edinhnn;h» 
or in tho enstody of any person other than the defender, 
Mrs Jack, in respect that she has become a married woman 
—that the child should be delivered to one of the officers of 
C^urt for the purpose of his placing the ehild in said cus- 
tody. The pursuer, on the one hand, offers to be at tho 
sole expense of frnyiug the board of the ehild to the party 
with whom she may be placed ; and tho defenders on the 
other hand, have stated on record that they will not insist 
on tlie pursuers paying anything on account of the child** 
aliment, provided she is allowed to remain subject to their 
control and custody. 

Tho Sheriff felt unwilling to arrive at a result different 
from the dcision of the Sheriff- Substitute ; but after 
anxious consideration, he feels himself compelled to differ 
from tho Sheriff- Substitute, and to hold that decreet ought 
not to bo pronounced iu favour of the pursuer— ^^t, 
because tlie Sheriff has not jurisdiction to decide the 
matU'r in dispute; snd ucondly, bocauso Uie pursuer is not 
cniitlod to require that tho defender shall, in respect of her 
marriage be compelled to part with the custody of her child 
now only between four and five years of ago. 

Beforo adveiting to the grounds upon which the Sheriff 
has formed the above opinion, it will bo useful to eon«.i.U4- 
whnt are tho rospectire rights of the mother or father of nn 
illegitimate child as regards tho oiiKfody of tho child. This 
matter was made the Buhject of argument and judicial 
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opinion in a veiy recent eaie, Come v, Adair, 85th Feb.. 
IbtfO, zziu, D. 607. The Lord Jastice Clerk, after rerauk. 
iDg that ** the relation between a father and bis bastard 
** child is not in auy proper, eivil, or manicipal sense, the 

* relation of parent and ehild," pats the queittion, " What 
" is the relation of the man bj whom paternity has bce9 

* admitted, or against whom ii has be^n proved f It is not 

* a relation which creates reciprocal duties or obligations. 
** The father hat no right of eurtody of tht batiard p^rcon, 
** or of aUminiMtraiion of his esUte—he has none of the 
'* eliaraeteristics of the patWa potettot. The only relation 
**is, that the father is, to a certain extent, and under cer- 
** tain eonditions, liable to aliment the child. The father 
** vas not entitled to demand the custody of the child. He 
*'had no right of any kind as regards the child. Be was 
** under an obligation, and nothing else." The other j Utiles 
of the >econd Division concurred in these views, holding 
thai the mother daring the tender years of an illegitimate 
child ([bat is till about ten in the caite of a female) is 
entitled to the custody of the child, even although tliti 
mother inslnts against the father for aliment; a> d that 
after the cbild has atuined thai age, the father is not en- 
titled to the custody of the child as mailer of right, but may 
).lead as a defence against a claim for aliment by the 
mother, that he is ready to receive the child into his family 
and to support it; and that, in the general cane, such an 
ofler will be held a sufficient answer to iho claim for ali- 
ment, alibongh the moUier cannot be comi-elled to part 
witli the custody of the child to the father. It is chiefly in 
cases wbfcre the fatlier has pleaded as a defence against a 
claim fur aliment, his willingness to Uko charge of the 
child, that questions in regard to the respective rights of 
the father and mother of illegitimate children have come 
before the Shetiff Courts ; and theie can be no doubt as to 
the competency of the Sheriff sAer the child has attained a 
certain age to decide upon such an offer by the father to 
the effect of assoiixing him from the demand for aliment, 
il the n^other refuses to deliver up the child. 

The above explanations of the right of a mother to the 
costody of her illegitimate child appear to be in accordance 
with many previous nuthorities— Burgeiis,4ih March, 17i>8, 
Uor. 1357 ; Kidston, Ittth December, 1773, and B. »., .SOU; 
Uoadby, 7ih July, lbl&; Hunter, 2nd December, lb20 ; 
Baxter, 6th July, 1835 ; iv. S. & D., 130. The right of cus- 
tody of an illegitimate child, therefore, is with the mother. 

The fiint question is, whether the Sheriff has jurisdiction 
to put an end to that right, of removing the child from the 
legal custody of the mother, and to confer tne right of cus- 
ludy upon the father or any other party. It is thought that 
if any application was made to the Sheriff to remove an 
illegitimate child from the custody of the mother, founded 
U{ion the allegation that an immediate remoTal was ne- 
cesbary in order to save thv child from serious injuij, the 
Sheriff might interfere to protect the child in the mean- 
time. The question, however, is a different one, when the 
applieation is not founded upon immediate apprehen&ion of 
danger, but when upon views of supposed advantage to the 
child it is prof osed to withdraw it fiom its natural guardian, 
and to place ii with parties who have no legul right to its 
custody. Such an interference with the lijjhts of a parent, 
it is thought, can be exercised only by a Court holdinji not 
only an equity jurisdiction, but possessed of a nobUe offieium 
such as will jusiiiy its interference with cummca law 
lighu. 

The Sheriff has power to decide on all questions of debt 
arising from eontioct or implied obligation, and for restitu- 
tion of moveables, and in possessory questions regarding 
land; bnt it is thought that he has no nobiU offieium which 
can justify his exercising a control over the pertotu of 
minors or others, or which can suppot t his jurisdiction to 
take away a control or right recognised by the law. In the 
case of legitimate children there can be uo grounds upon 
which it could be contended that tho Sheriff ia entitled to 
remove a legitimate child frum the custody of its father, 
upon views of advantage to the child, or in respect of mis. 
conduet on the part of the father. Such a control of 
parents' rights can be competently cxeicined by the Supreme 
t^urt^ the Court of Session. But there appears to be no 
reasQU io poiui of prindple fur distinguishing between that 
ease and the case of a mother and her ilieeitimate child. 



It may be that in the latter cases complaints are not ttd- 
quently made to tlie Supreme Court, a« the patties inter, 
ekted are generally not possessed of great resources ; bnt such 
a difference between the two classes cannot confer jurisdic- 
tion on the Sheriff in the one caae which he has not in the 
other; and it must be kept in view that if the Sheriff is to 
be held to have such right of contiol in regard to the cus. 
tody of illegitimate children, in respect of his being entitled 
to decide as to the aliment to be paid for their support, the 
same jurisdiction mhst be conceded to Justices of the Peace, 
who likewise have jurisdiction in regard to the olimeni of 
illegitimate children. 

Tho ffillowing remarks occur upon the cases dted by 
the Sheriff-Substitute. In Goadby, 7 Feb., 1815, the 
application was at the insunoe of the mother, the party 
having the legal right of custody of her son, to 
obtain restitution of hun from some relation in the 
country, to whom she had sent him for the benefit of his 
health. The Sheriff entertained the application, and gave 
efft^ct to the mother's anplicatioo, because " by the law of 
** Scotland the care of the person of the boy devolved on ike 
** mother." In piouounciug ihi^ judgment the Sheriff did 
nut ttiiiiul or cuiiLiul Kgal ligUwi : he only gave effect to the 
recognised legal right of the mother to the custudy of her 
son by otdering that he should be delivered to his mother; 
just to Ujc same effect as the Sheriff might grant the prayer 
of on application presented by the father of a legitimate son 
for restituiicm of him agsiuKt any person who claimed a 
right to detain him. In such cases the Sheriff is merely 
giving tlie jMw«eMton or custody to the person in whom the 
law declares the right to be. It would be a very difficult 
proceeding to take away the right of custody from the father 
of a legitimate child. In the advocation of Ooadby's case, 
the Court took the same view as tho Sheriff. 

In Speid v. Webster, 18th December, 1831, i., Shaw 2S1, 
Dr Hunter left about i:8000. to Hunter and others, as 
trustees for his two illegitimate daughters. The eldest 
daughter was, with the approbeUion of her mother, placed by 
the true tecs in a boarding-school at Perth, at the expense of 
the trust, and had been there fcr five years. The mother 
clandestinely carried off her daughter, then about eleven 
years of age; but under wairant of tho Sheriff she was 
obliged to repUco her daughter at school, "till parlies 
" should be heard on their claims to the custody thereof.** 
That was a mere proceeding to preserve mutters in the 
meantime in the position in which they had been put by 
the mother, as part of an arrangement with the trustees. 
She thereafter applied to the Shetiff for an order to get 
delivery of the child, but he refused to interposo bis 
authority. In a note he stated, " Although I might not 
** have obliged the mother to give up the custody of the 
*' child for the benefit of having her educated under the 
••charge of her fathei's trustees, which seems more pro* 
** perly to fall under the juriadiction of the Supreme Court, 
'* I conceive I am warranted by the circumstances of the 
*' case in decliuing to interfere to carry into effect what ia 
^'so manifestly for the child's disadvantage, as removing 
" her from her present situation would be." The mother 
(Session papers. No. 20(>, 18:29, Peution 33, Nov., lb'31,p. 
ti) atated ttiat as si me doul>ts of the competency of such an 
application to a Sheriff might be entertained, the petitioner 
was advised not to press the Judge Ordinary farther for any 
sanction of her rights, but to bring the matter direeily 
under the cognizance ol the Supivme Court. The next 
mode of proceeding adopted by her waa again to withdraw 
her daughter from school, and remove her to Edinburgh; 
and bha then presented a bill of suspension against the 
execution ol any warrant which might be applied for to the 
Court of Session for the removal of the child from her 
house. It is therefore a mistake to suppose that the sus- 
pender sought in the suspeuMicn to review the judgment of 
the Sheriff of Perthshire, thereby recognising the com- 
petency of his jurisdiction. In this suspension, the judg- 
ment of the Court of Session was, that as the "child htuX 
** been iUegaUy cariied off" (she was then eleven years of 
ago) ** sho most ante omnia be replaced in the house from 
** which she wa« taken." The prior and subsequent pro- 
ceedings in reference to this same family will be afterwards 
adverted to. In the case of Harvey, 15 h June, 1860, it 
appaaiB that a petition by a ikther for deli\ery of his child 
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VM refuf^ hj the Sheriff of Aherdeenehira, bfcmi'ie be had 
not jurifldlcticm to enteruio it ; and the J.ord Jastiee C erk 
sai.i, ** This may probably be a well founded observation." 
It is true that in 1848 one case. Key v. Wilson, appears to 
hare been decided in the Sheriff Court of Perth*>hire, lo the 
effect that the mother, by reaMO of her marriage v:th the 
other defender, ** lost her right of custody " of her illogiii- 
raate child ; but that the child being only a few months 
above the age of two yeara, the pursuer (the father) is not 
entitled to its personal custody. Ii will be observed that 
the Interlocutor proceeds upon the ground that the rooi her 
had forfeited her right of custody by her aecond marriage ; 
and if such really is the absolute rule of the law, (the 
Sheiiff ventures to think it is not.) there might be more 
room for ret'ognising the jurisdiction of the Sheriff to decide 
as to the custody of ihe child. There do not appear to have 
been any authorities submitted to the Sheriff on the part of 
the defender in that case. Farther, the tase did not result 
in any final judgment, for objections were stated by the 
mother to the persons to whom it was prr>posed to intrust 
the child ; and the objections were never disposed of^ so 
that the mother had no oecaidon to take the Interlocutor to 
review. In this state of the law the Sheriff does not think 
that be has jurisdiction to deprive the mo* her, of an illegi. 
tiroate child of tender years, of her right of custody of her 
child, where there is no allegation of damage to the child. 

This leads to the consideration of the seeond question, 
whether the marriage of the mother of an illegitimate child 
to another than the father of the child is snlBcient of itMlf 
to deprive her of her legal right of custody of her child. 

The Sheriff-Substitute considers that the question is not 
open, but that if it were, lie would oonsidcT it attended with 
duubt and difficulty. The preeedr-nts relied on by him are 
the cases in this Sheriff Court already referred to, and 
another, Watson v. Grant, 1^<91, in which Sheriff Crawford 
affirmed an Interlocutor against the mother's right, but 
with some hesiiaiion, stating that he is not satisfied that 
the defender's right is absolute, even in the case of the 
second marriage, hut looking to the whole circumttances as 
being for tbe welfare of the child, and having regard to pre- 
vious judgments, he did not decide in favour of the light of 
the mother. That was not a case in which tlie father raised 
an action for delivery of the child ; but he only pleaded bis 
offer to take the child in defence against the mother's claim 
for alimert; so that it differs materially from the present. 
In the earliest report of one of the eases connected with Dr 
Huniei's family, already referred to, (Hunter v. Speid and 
HusbnnU, 2d Dec, IH^O, F.G.,) the irnstet^s of I>r Huoier 
were fuund to have no right to claim the custody of the 
youngest of Dr Hunter's illegitimate children, who was six 
years of age, as in a question with the mother, who was 
niarried. It will be observed that this was a decision of 
the Court of Session, in an application by the trustees, 
ealling upon their Lordships to eyerdse their 9io6i7e ojficium 
or prastorian powers, in order to control the right of the 
mother, for the benefit of the child ; so that the child 
mi.^ht be placed in a respectable school for her education. 
The only objections stated to the mother's custody was that 
she had married, and that her husband was a spirit dealer ; 
and it was pleaded that her residence with her mother was 
nnsuitable, and prejudicial to the child, especially consider, 
ing her prospecU under her father's will. The Lord Justice 
Clerk said the Court was under " no obligation from our 
** nolnU officium to take the charge on outvelves. I do not 
** mean to deny that there may be coses of necessity, where, 
** from the prietorian povert tc€ poueu, we mi(:ht be' called 
** upon to take charge of such children. Tbe rule of law 
** is fixed by tbe decisions that the custody of natural ehil. 
'* di-en is in the mother, and that there is no interest in the 
** paternal relatives. So far as the education goes they mny 
** be authorised to interfere, but as to the custody of the 
** person, to remove it from the mother, ih«re is nothing 
** clearer than that the decisions esublish the direct con- 
** urary. The child ia very young, and there is nothing dis- 
** creditable in the moiher or her husband." The other 
Judges concurred in these views, one of them expressing 
a doubt as to the competency of the application in a sum- 
mary form. Lord Gienlee slated that the application was 
** competent; it is founded on the nohUt officium of this 
'* Court. There may be easea where you would take the 



" custody of a child not only from the natural, but from iu 
** legitimate moiher ; but unless there was something very 
" strocg stated against tbe moilier, I should think there 
** was no necessitv for granting this petition.^ This was a 
decision to the effect that either the mother bad the right 
of cu'^tody, notwithstanding her marriage, or at all events 
that the mutbrr's mairiage was no reason for depriving her 
ot the ous'o<iy and guardianship of her daughter, and in 
much more unfavourable circumstances for the mother than 
in the present case, having regsrd to the age of the child in 
that ca>e. her prospects under her father's aeitlemeuis, and 
the position ia life of her sti p.'aiher. It is true that when 
the girl wa-t eleven years of age, the Court, under another 
application by the trustees, and baring had experienee of 
l>ie mother's peculiar and illegal conduct in two previous 
cases, regarding her elder daughter, deemed it expedient to 
remove the youngex daughter from her mother, and to place 
ber at the school in Penh, where the elder daughter was 
edueated. But the Conn then did so in the exercixe of 
their nolbilt offieium cr pitstonan pcwen, and said that they 
would probably have done the same even if the mother ha»l 
remained unmarried, or it might be although tbe child wan 
legitimate. The cases of Burgess, ith Maroh, I75K, M., 
1357, and Corrie, 34th Feb , 1800, already referred to, also 
appear to eciufirm the rule that the marriage of the mother 
of an illegitimate child does not neeesaarily forfeit ber right 
of custody of the child. Indeed the remark is obviooa that 
the marriage of the mother rather improvea her iio«ition, 
and makes it likely that she will not prove a more nnsnit- 
able protection of the child than before that event, esped- 
aily when it in not alleged that ihe husband was ignorant 
of the existence of the child before hia mairiage to tbe 
mother. 

The case of Fairweather, 28tb May, 1826, may be founded 
on by both parties; but it will be obseived thst it aruee on 
a delenee sUted by the father against the mothei's o'aim of 
aliment, and not in an action at tbe father's instance, for 
removal of the child in respeot of the marriage of the 
mother ; and even in that case it was not held that the 
maniage at once operated as a forfeiture of ilio motli«r'a 
right of custody. 

For these reasons the Sheriff is of opinion that even if 
he had jurisdiction in this case, he ought not to remove a 
child of such tender years from the custody or control of 
the mother thereof in respect of the marriage of the mother. 
The proof led does not shew thst the child is not properly 
attended to, or that the defender, in respect of his conduct* 
ought to be depriveil of the custody of tbe child. 

Act, W. L. YcDKO. AU, M'LaBEK. 



June, 1861. 

SHERIFF COURT OF DUMBARTONSHIRE, 

(Mb Sheriff Steels.) 



Duncan Hunter, Sheriff-Officer, «. Mrs Ublika 
En'GUSh or M'KiBBiK, Relict and Executor Nom- 
inate of James M'Kibbio, sometime Writer in 
Dumbarton. 

Pactum illicitum — Pactum de quota litis — A Sker- 
ff Court Procurator entered into an agreewunt with 
a &Iierljf-Ofictr to procure bueinets fir him^ the 
consideration being a eommiision of Ji/teen ptr 
oenL on the realimd profile; and it appearing^ 
on an examination of the accounte, that tie bueineia 
cojisisted partly of conveyancing and partly ofpro' 
atiCi — Iltld that iuch an agreement reganling com' 
veyancing busineu wa$ not pactum illicitum, 6itf 
that it wae u> quoad proeeetes; and action digmiated 
for that portion of the accounU which rdated to the 
latter, but sustained at to the former^ 
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Thb ponuer sued the defender qua relict and ex- 
ecutrix nominate or dotive oC, or TitiouB intromitter 
with the goods and effects of her deceased husband, 
or as otherwise representing him on one or other of 
the paasiTe titles known in law, for payment of 
seyeral accounts, amounting to £57 69 6d., for 
work performed and business executed bj the pur- 
suer, as a sherifiP-offioer, and for count and reckoning 
of the whole realised profits of every piece of busi- 
ness got by the pursuer for tho defender's husband, 
in 80 far as each piece of business was secured by 
the pursuer and finished, and the relative account 
recovered, that the true amount of the stipulated 
and fair and reasonable commission of fifteen per 
cent, on said realised profits might be ascertained 
from the deceased's business books and other docu- 
ments* all as specified in letters or missives holo- 
graph ofy and exchanged between the pursuer and 
the deceased, and for payment of the sum so found 
to be due. 

The record w» made up by condescendence and 
defences. 

The defender's fifth plea in law was as follows: — 

5th. — " The document libelled on as holograph 
** of deceased, and which is not ailmitted to be so, 
'* being a paction between a procurator of court and 
**tk sheriff officer, to share profits of professional 
** btisiness is illegal, inept, and cannot be enforced.** 

Parties' procurators hiiving been heard, the Sheriff- 
Sabstitute pronounced this Interlocutor : — 

The Sheriff-Substitute having heard parties* procurators 
vitHi voce, and resumed consideration of the process. Finds 
that the pursuer, who is a sheriff-officer in Dumbarton, in- 
sists in tnis action a^inst the'defen-ler, as representing the 
deceased James M'Kbbin, writer in Dumbarton — Fint, for 

Kyment of an account for sheriffofficer business, and other 
sineas, alleged to have been performed bjr the pursuer on 
the employment of the said James M'Kibbin, and amoun^ 
ing to £57 6s. 6d., but under deduction of £19 9s. 6d. paid 
to account ; and, Seeondf for payment of such sum as may 
be found iu the course of this process to be due to the pur- 
suer under certain letters or missives of agreement between 
him and the said James M'Kibbin, whereby it was stipula- 
ted that the pursuer was to receive, from Mr M'Kibbin, a 
commission of fifteen per cent, on the realised profits of 
ever^ piece of business procured by the pursuer for Mr 
H*Ktboin, as an a^ut and procurator in the Sheriff Court 
«t Dmnbarton . Finds that this agreement was unwarrant- 
able and illegal, and cannot be given effect to in a Court of 
Law : Therefore sustains the defence upon this branch of 
the case, and assoilzies the defender from tho conclusions of 
the action having reference thereto : quoad ultra, and before 
further answer allows the pursuer a proof of his account 
before mentioned, in so fiu* as denied, and the defender a 
counter-proof, pro ut de jure; appoints as a diet of proof 
Thursday, the 6th of December next, at half-past eleven 
o'clock forenoon. 

NoTB. — Looking to the decisions of the Supreme Court, 
Che Sberiff-Subfctitute feels satisfied that the agreement 
libelled on must be renrded as pactum UlieUum, and there- 
lore not actionable. Aefcrence may be made to the cases 
of Brash v. M'Kinnon, 9th March, 1820; A. v. B., 12th May, 
1832, and Henderson v. Mackay, 2uth December, 1832. 

The pursuer appealed, and after hearing parties* 
procurators, the Sberiif (Hunter) recalled, in hoc, 
Maiu^ the Sheriff-Suhstitute's Interlocutor, by the 
following judgment:-— 

The Sheriff having resumed consideration of the cause, 
Fmds that the deceased James M'Kibbin, by bia letter of 
I7th Movamber, 18S5, agreed to giyo to the pursuer a fair 



commission off the free realised profits of any piece of 
business which he got for him, and that the pursuer, by 
his letter of 19th November, 1865, agn^cd that the said 
commission should be fifteen per cent. Finds, in respect of 
the reasons set forth in the note hereto annexed, that the 
pursuer must state what was the precise nature of each 
piece of business which the pursuer alleges he procured for 
the said James M'Kibbin, and on which he now claims the 
said commission. Finds that certain letters written by the 
said James M'Kibbin to the pursuer, or to another person 
on his behalf, have been produced by the pursuer, and that 
it is material that any relative letters written by the pur- 
suer, or by another person for htm or on his behalf, to the 
said James M'Kihbm, should be produced. Thcrefoio re- 
calls, in hoe 9tatUf the Interlocutor of the Sheriff-Substitute 
appealed against, in so far as it is thereby found that the 
said agreement was pactum iUicitum, and in so far as that 
defence is sustained, and the defender assoilzied from tho 
relative conclusion. Appoints tbe defender to lodge in pro- 
cess, within eight days from this date, all letters written by 
the pursuer, or by any other person on his behalf, to the 
said James M'Kibbin betwen the 21st day of August, 1855, 
and the 10th day of May, 1856, and before further answer 
appoints tho pursuer to lodge, within fourteen days there- 
after, a minute setting forth specifically and articulately, 
but without argument, the nature, character, anddescriptiun 
of each piece of business which he alleges was procured by 
him for the said James M'Kibbin, and appoints the defender 
to lodge answers, also specify and articulate, and without 
argument, within fourteen days thereafter. Meanwhile, 
supersedes the subject matter and operation of tho Inter- 
locutor appealed against, quoadultra,»nd reserves all qnea- 
tions of expenses hine inde, 

NoTB. — ^"llie Sheriff deems that this case involves ques- 
tions at once new and difficult, and for the determination of 
which certain explanations are necessary. The letter of ob- 
ligation founded on by the pursuer is in its terms so general 
as to include business of every description which, conform- 
ably to usage, is transacted by a law agent. The obli|:^tion 
may comprehend court or process business, as the raisins^ 
or defendmg of suits, conveyancing, factory, or those other 
nnmerous details for which recourse is had to a law adviser. 
The letters written by the deceased Mr M'Kibbin to tho 
pursuer relate almost exclusively to court 01 process busi- 
ness, strictly so called. There is, however, apparently one 
exception, and it may be that there were other transactions 
of a character different from law suits. 

The Sheriff holds that it is indispensable that the precise 
nature of each piece of business be ascertained. 

After a full examination of the authorities he deems that 
there is no case in point which determines the question, 
whether a commission granted by a law a^nt to a person 
to procure court or process business for him, is, or is not, 
paettm i/itcttum, according to the law of Scotland. Tliero 
are, however, principles and doctrines of genexal jurispru- 
dence, as shewn in the laws of Rome, England, and Scot- 
land, which afford data for the determination of the question ; 
and had the le^lity or illegality of such an obligation been 
the only question at issue, the Sheriff would have decided 
it. 

But there are other questions involved. Even if an ob- 
ligation to give commission on process business were to be 
held pactum iUieitum, would the same rule apply to business 
of another character ? This is a question of more nicety 
than the former, for the solution of which there is little 
light to be derived from authority or precedent, and the de- 
termination of which, therefore, must depend on principle 
applied to the nature of each piece of business, both viewed 
in itself and in its results as affecting morality or public 
utility. 

There is a third c^uestion — ^Where there is an obligation 
combining what is illegal with what is le^l* is the whole 
obligation to be deemed illegal, or is it divisible into illegal 
matter, for which action cannot lie, and into legal, for which 
action can be sustained ? 

The Sheriff has considered it to be advisable to have 
before him the explanations which he has required, pre- 
viously to determining these questions of law. He holds 
that the pursuer is bound to state, fully and precisely, the 
nature or each piece of business on which he claims com- 
mission, under the general and indefinite obligation founded 
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on. He would buTe been so, eren independently of the 
letters from Mr M'Kibbin which he has produced, but the 
tenor of these letters adds foroe to the orainary rule. It is 
important that, in so far m practicable, the relative letters, 
if any, written by him to Mr M*Kibbin, should also be under 
the consideration of the Sheriff. 

Tlie pursuer thereafter gaye in a minute specify- 
ing the eeveral pieces of business which he brought 
to the defender's husb^md, and the Sheriff remitted 
the defender*s books to one of the procurators to 
examine and make exccrpta bearing on the matters 
set forth in the Sheriff's Interlocutor. 



The Sheriff having advised the minute for the pursuer 
(being number fifteen of pi-ocess) and whole pocess, before 
Turther answer appoints the defender to exhibit the business 
books of ber deceased husband to Mr William M'Kinlay, 
writer in Dumbarton, to whom he remits to examine them, 
and to make from them excerpu conformable to, and bearing 
on the m-itters set forth in the 8heriff*s Interlocutor ana 
Note of date the 14th day of February, 1861, and to report 
within fourteen days from this date. 

Note. — ^The document on wbich the pursuer relies as 
entitling him to have the business books of the defender*s 
deceased husband produced, is to be construed in combina- 
tion with the relative letter of Vjt M'Kibbin, and when so 
construed is ambiguous, and being ambiguous it ought to 
be construed against the pursuer, as sibi imputet that there 
is ambi^ity. The purport of the document, strictly con- 
strued, IS that the profits, and the consequent amount of 
commission bv per centa^, are to be ascertained from the 
books ; but that stipulation would not relieve the pursuer 
from the obligation incumbent on him of specifying, in this 
action, the nature of the several pieces of business on which 
he alleges that commission is exigible by him. 

The Sheriff holds, therefore, that the pursuer has no right 
to insist for production of the books in noe $tatu ; but as he 
deems it to be of importance that no impediment to the 
speedy and thorough investigation of this case should be 
presented, he has pronounced the foregoing Interlocutor. 
The remit to Mr M'Kinlay one of the Sheriff 's-Substitutes, 
and a man well conversant with business, will secure a 
thorough and accurate investigation of the books in so far 
as now pertinent ; for by considering the process, and 
especially tbo Sheriff *s Interlocutor and Note of the 14th 
of February, 1861, he will at once see what are the objects 
contemplated b;^ the Sheriff, and make the examination and 
excerpte accordingly. 

This having been done, the Sheriff then pro- 
nounced this judgment : — 

The Sheriff having considered the report made by Mr 
William M'Kinlay, and the relative excerpts, being numbers 
sixteen and seventeen of process, and thereafter resumed 
considerationof the whole process: Finds that the subject 
matter of the business set forth in the said excerpts under 
date third June, eighteen hundred and fifty six, is that 
of conveyancing; Finds that the subject matter of the 
other business set forth in the said excerpts is court or 
process business or strictly analogous thereto, and in res- 
pect of the reasons stated in the note hereto annexed: 
Finds in law that the contract or ag^ement entered into 
between the pursuer and the deceased James M'Kibbin, for 
payment of commission on the profits on the said convey- 
ancing business, or on those of other the like business, is 
not pactum iUieitum, and that ^iiood it the defence of 
pactum iilicitum is to be repelled : Finds in law that the 
said contract or agreement, as concerning commission on 
the profits of the said court or process business, or busi- 
ness of the like nature, is pactum iUieituMt and that qnoad 
it the defence of pactum iUicitum is to be sustained : Finds 
that the pursuer is entitled to be allowed a proof of his ac- 
cniint for Sheriff Officer business, or other business alleged 
to have been performed by the pursuer on the employment 
of the said James M'Kibbin, amounting to fifty-seven pounds 
five bhillings and sixpence, under dedution of nineteen 
pounds nine shillings and sixpence paid to account, and 
that the defender is entitled to a counter-proof, and with 
these findings remits the cause to the Shenff-Substittite to 



proceed therewith in common form, and as to him shall 
seem just, and reserves all questions of expenses hUte inde, 

NoTB. — Although the facts of the branch of this case, 
under immediate cognisance, have not perhaps been so ihlly 
expiscated as may be attainable, yet enougn has been dis- 
closed to found the questions on which the matter of law is 
to be decided. Those questions axe Ist.—- Whether an 
agreement to give a specified amount of commission for 
court or process business procured is licit or illicit? and the 
2d question is, Whether the character of licit or illicit ap- 
pertains to an agreement to give such a commission for 
business such as conveyancing or the like, which shall be 
procured? In so far as has been traced, both of these 
questions are new in the courts of Scotland, the former in 
so far as the pure point is involved, and the latter wholly so. 
The importance or both is undoubted. 

1. — While the pure (question of legality or illegality of an 
agreement for commission on oourt or process Irasiness has 
not been determined, it is to be held on principle, and bj 
the direct and close analogy of law, that it is paetvM, 
imeitim. 

In Older to procure the materials out of which the pe- 
cuniary remuneration is to be produced, the party con- 
tracting to supply must and will have recourse to means 
which are essentially contra honct moreg et uHlUaUm 
tmbHeam, He must and will anxiously investigate into the 
existence of material for suits of law ; he will form plans 
to bring them into effective operation by exciting directly 
or indurectlv those contentious and baneful thoughts and 
passions which will find vent in litigation, and he will 
organise a system by which be can increase and intensify' 
the propensities and feelings which afford a supply to his 
pernicious trade. Society will not tolerate such a trader, 
and the courts of law, far from sanctioning his deslings^ 
will hold them as void and condemn them as criminal. 

In conformity with those principles, such a traffic is re- 
probated by the best codes of law. By the law of Rome 
those who, by whatever means, as by countenanoe, money, 
paction or association, instigated lawsuits, were liable to 
the faUi poena. Dig. Lib. xlviii.. Tit. 10, c. 80. Accord- 
ing to the law of England there are several varieties of this 
species of offence. The first in delinquincy is Barratry. 
Hawkins says, that "a Barrator is a common mover, ex- 
*' citer, or maintainor of suits or quarrels in courts or in the 
" country.' * Pleas of the crown, B. I. C. IxxxL vol I . p. 245-4. 
The second is that of Maintenance, which ** is an unlawful 
*' taking in hand or upholding of quarrels or sides, to the 
" disturbance or hinderance of common right" Hawkins 
P.O., B. I. C. Ixxxiii., vol. 1, 349, et sequent. The thiid 
is Champerty, which "is the unlawfol maintenance of 
" a suit on consideration of some bargain to have part of 
" the thing in dispute, or some profit out of it." Hawkins 
P.C , B. I. C. Ixxxv., vol I. p. 257. Like definitions are given 
by Blackstone, vol 4. p 133136, (15th Ed.) All of those 
are idictable offences, and the quaint phraseplogy graphio- 
ally describes the moral taint by which they are pervaded. 
In the civil courts a contract involving "Maintenance," 
has been held to be void. Addison on the Law of C<uitracta| 
p. 95. Stanley o. Jones, 7 Bing 369. 

The like doctrine is recognised by the Law of Scotland. 
The statute 1594, c. 216, is "anent the buying of landes 
" and possessions dependant in pley be judges or members 
"of Courtes," by which such transactions are prohibited 
under the penalty of the forfeiture of office and all conse- 
quent privileges. As the statute contains no clause annull- 
ing the transaction, the court, conformably to the rale ap- 
Elicable to penal statutes, have construed it strictly, and 
eld that the transaction was valid, while the penalty was 
incurred. But the very existence of the statute proves the 
strong abhorrence which the Law and the L^gisUture have 
to such pernicious and dangerous dealings. 

The pactum de quota Utis, rosarded as at common law, 
involves nullity, llie words of Stair are precise and em- 
phatic. In book i. Tit. 10. sec. 8, he says, " But pactum 
^* de qiota litis, whether it be a naked paction, or promise, 
'* or a mutual contract, is rejected both by the civil laws and 
" our custom, whereby advocates in place of their honorary, 
" take a share of the profit of the plea which is to prevent 
" the stirring up, and too much eagerness in pleas," and was 
extended to an agent or writer if he had made such a pac- 
tion before or £iring the plea. Hie doctrine did not 
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apply if the trsoMCtion arote after " all pleaa was ended.*' 
Two decisions are cited, llanie «. Nisbet, 24th Februarj, 
2G75, (Mor. Die. 94-96,} and Kuthven v. Weir, 23d June, 
iti80. Mor Dio. 9499, which (as may well be deemed) sanc- 
tion the doctrine. The language of Stair obyionsly em- 
bodies his own opinion, and possesses much weight bore, 
at being strictly in point. The ratio of the nullity is 
described as bem^ to prevent " the stirrin^f up, and too 
"much eagerness m pleas." This raiio implies with equal 
force to one, who although neither an advocate, nor even a 
writer, contracts for oommission on the supply of the 
material out of which the pleas and the profits are to be 
manufactured. In him there will be, at least, the same 
"stirring nn " and the same " too much eagerness," with 
the like evil result to the peace and welfare of the com- 
munity. 

▲ scries of modem decisions exhibited similar principles 
and doctrines, llie decisions are Brash v. M'Kinnon, 9lh 
March, 1820; Gilfillan «. Henderson, as reported in the 
Faculty collection, or A, 1). v. 0. D., as reported by Shaw 
& Dunlop, 12th May, 1832; and Henderson v. Mackay, 
20th December, 1832, which although not strictly in point 
have with propriety been referred to by the SkerilT Sub- 
stitute. 

In the first of these cases it was found to bo illegal for 

an a^nt before the Court of Session to draw papers for a 

solicitor before an inferior court, and to receive a proportion 

of the fees. The court were of opinion that such a paction 

was improper in both parties, that it was improper for an 

I agent in this court to make profit of tho piocecdtngs 

I before an inferior court, and tliat it was improper in an 

agent before an inferior court to enter into an arrangement 

by which papers to be given into court by him were to be 

I drawn by others, thougn he was bound to certify that they 

I were drawn by himselE In a subsequent ease this decision 

was dealt with as embodying the doctrine of the illegality 

of every contract or arrangement, by which the interests of 

I employers, and conscquentl]^ those of tho community were 

in danger of being compromised. 
I In the second case, ** an agreement by which a country 

I " agent uudertook to employ an agent in Edinburgh, in the 
"business of his client, and make advances to him, and 
"stipulated for a share of the profits, and that the agrco- 
"meut should be kept secret," was held to be illegal and 
I not actionable. Such is tho tenor of the maiginal abstract 
in the report by Shaw and Dunlop, and that of tho Faculty 
collection is substantially identical. The Xx>rd Justice 
Clerk, (Boyle) said, " I have formed a very clear opinion 
" in diis case. Even had the point been before us for the 
" first time it would have been the duty of the Court to 
"oppose itself to such procoodings, which jn8t amounts to 
"sacrificing the interests of tho public for private ends. 
" One imiK>rtaut port of the duty of an agent frct|ucntly itt to 
" advixc liis cliout not to go on with on action, but if a com- 
" IKu;t is entered into of the nature of that before us, the 
"agents bccunio so interested in the profits of litigation 
" that tlic interests of the client would nio^t indubitably be 
"act at nought." Such (he said) would have liccn his 
opinion had the Court been to form one for the first time, 
but he deemed the principle of the caKC of Brash to be de- 
risive. All the juagcs concurred. This ratio sets forth 
diictrine strictly in point. For the caterer for bumness 
would inirist on ever^ case bciug litigated to the utmost, 
M that his profits might be increased, and the law agent, 
even if otherwise disposed (which is highly improbable) 
could nut resist. 

Tiic third case wos that of an agreement brtwcon a law 
»;rcnt nnti a mcs»cngor.nt-iirm«, by which the JatU^r was to 
set in tlio employment of thu former for a fixf-d yearly 
Msdur;)', the ngrnt drawing tlj«t fees and emolunicniR. It 
VM lichl to bo p€ielum illicttum^ and action for allo^^cd 
brench waH rt'fuMd. In that onw, likewise, the doctrine 
sppHcfi hero, for (according to the Fnculty licport,) the 
liord Jusiico Clerk (Boyle) Raid. ** BcKidcs the tviidoncy of 
** Hiich n covenant wus to create an interest to raise diligence 
" which a court of law ought not to Haiiciion,"and in which 
a ileciilcd mnjority of tho court concurrod. 

2. Wbilo the Sheriff is thiiH olcfir that tlie agreement is 
qnnad process business pactum illieitum, and whilo he has 
hud dillieulty as to how it should bo dealt with, quoad con* 



Teyoneing business, he has, after full consideration, formed 
the opinion that as to the latter the paction is licit. It is 
the usage of trnders to give commission to those who pro. 
cure purchaserrt, and it is believed that in dealings not 
strictly mercantile the same usage prevails. The legality 
of the usage has not been questioned, nor is there cause to 
question it. An unfavourable opinion may, with good 
reason, be formed, as to the propriety of extending the 
usage to eonveysneing, or other business whieh is to be 
exeeuted by a law agent The duties are confidential and 
delicate, and to hold out inducements, by a bounty, to per- 
aons to snggoAt or recommend, might be produetive of very 
injurious rcMults. Doubtless the law eorporations and the 
men of bnsiness of eminence would strongly reprolMte an 
attempt to introduce the usnge. But altliough hi^'hly oh- 
jectionable, it cannot be held that sneh an agreement is 
illirit, for it dii«N not involve tiiose evils whieh are inherent 
in an a;;rei-ment for remnneralion for the materials for 
litigntinn. 

1 he ngrorm<'nt. is scvemble. having relation to each piece 
of busiiiisss done, so while the ertieles, such as prooesa 
businesM, are to be dealt with an illicit, those of a dillerent 
chai'oeter may I e dealt with as licit. 

The i>heriff has decided this case on the pure law. The 
author of the letters relied on by the pursuer being now no 
more, the Sherilf felt reluctance in entering into the detaila 
which tliey preicnt. Had he analysed these details there 
would have l)een elicited much evidence that the practical 
working of the system was such as was to be anticipated. 

The letters of the pursuer to the deceased Mr M*Kibbin 
have not been obtained. But it is difllcult not to believe 
that they must, to a great extent, have participated of the 
character of those which were written to him. Both parlies 
having alike been involved, the letters muHt have been sim- 
ilar in fiubtftanee, spirit, and effect, whatever the phraseology 
might be. 

As a Sheriff.ofliecr the pursuer must have been well aware 
of the pernicious results of his conduct; and he had a 
powerful motive for encouraging litigation, which might 
eventually increase his official emoluments. 

There is one fact disclosed by the letters of Mr M*Kibbin 
which aggravates thu evil on the part of the pursuer. Sev- 
eral of the letters aro addressed to his son, a young man 
(lis the Sherilf knows) who was employed in the olfioe of 
the biheriff.Glerk of Dumlmrtonshire. Here there were the 
two-fold eril of complicating the youth in the nefarions 
transactions, and of tempting him to take advantage of tho 
opportunities of discloHore or communication whieh his 
ofiiuial position afibrdcd. Tho bad impresi^ion which the 
whole of the pursuer's conduct liaH made on the mind of 
tho Sheriff is so strong that ho hesitated whether it was not 
his duty todismiHs him from his situation as a Sheriir.offloer, 
and he was rcstrnined only by tlio severity of tlie conso- 
qucnces to the pursuer. 

Act, J. L. Lakg. Alt, Fw G. Mitchetx. 
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SHERIFF COURT, GLASGOW. 

(Mr. Shkrifp Strathbrx.) 



Pkter Drew, Merchant, Glasgow, v. Term Mao- 
KKNZiK (b CouPANY, IVintcFs Riid Publishers of 
tho Glasgow Gazette, and I'etbr Macrbnzik, 
residing at 10 Buckiughain Tcrraco, Ghisgow, 
Editor and Publisher. 

Newspaper Libel — Damages — Solatium — An action 
of damages, and for Solatium, for Libel, was raised 
Ofjaiust t/ie Editor of a Newspaper — circumsiancts 
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in whichy hdd^-^ihat no special Jamage$ had been 
proved, iut a turn, in name of Solatium, decerned 
for, wiUwtU Exp^n»e$, 

This was an action '* for £40 sterling, as restricted 
" in rame of damages ond solatium for the loss and 
" iujury sustained by the pursuer, in consequence 
'* of the deibuder having, in an editorial article, 
** printed and published by the defenders in their 
<' newspaper of 4th August, I860, entitled The 
" notable case of the National Exchange Company 
*' of Glasgow, against Peter Drew and Matthew 
" Dick," iiilscly, caluniniously, and injuriously re- 
presented and held up the pursuer to scorn, riiicule, 
and contempt in the eyes of the public, and stated 
or insinuated "falsely, calumuiously, and injuriously, 
** and in violation of the defenders' duty as public 
"journalists, of and concerning the pursuer, and the 
"above named Matthew Dick," the defenders' 
opinion of certain transactions which the pursuer 
and Mr Dick had had in connection with the Na- 
tional Exchange Company of Glasgow, which had 
been the subject of a jury trial, the verdict in which 
had been for the pursuers. 

The defence was an admission that the article in 
question had been published as libelled, and that 
they had refused to insert a statement sent by the 
pursuer; but, quoad ultra, the statements in the 
summons were denied, and particularly that the 
article published bore the meaning or construction, 
or was of the effect alleged. It was also denied 
that the article was libellous or defamatory, and 
that the pursuer bad sustained loss or damage from 
the publication. That the article was such as the 
defenders, as public journalists, were entitled to 
make in reference to the public events referred to, 
and were justified in making, by the facts and cir* 
curastances of the case alluded to. 
The record was then closed. 
The parties gave in a joint minute, wherein it 
was mutually lulmitted that the action — ^the Na- 
tional Exchange Company against the pursuer and 
Mr Dick bad bsen raised, and was then pending, and 
held the prints produced as containing a correct 
account of the procedure which had taken place 
therein : that the course of procedure,and the opinions 
of the Judges, as detailed in MacQueen's House of 
Lord's Reports, and the Scottish Jurist, were held 
as complete proof thereof, and as produced in pro- 
cess : that the case had been tried before the Lord 
President of the Court of Session, and a Jury, on 
25th, 26th, and 27th July, 1860. when a unanimous 
verdict was returned for the pursuers, and that the 
reports produced were true reports of the proceed- 
ings; that the newspaper reports of the trial pro- 
duced were correct; that an advertisement had been 
published in the newspapers by the pursuer and Mr 
Dick, beginning " Hue and cry," offering a reward 
for certain missing papers; and parties renounced 
farther probation. 

Parties were then heard, and the Sheriff-Substi- 
tute pronounced this Interlocutor: — 

nayinjg; heard parties* orocurators on the closed record* 
aud ma£ ayizandam and considered the voluminous x>i'0' 



dnctions and whole proccfls : Finds, in i>oint of fact, and 
subject to the mutual admissions in the joint Minute, No. 
7, that the parties have renounced proof and craved judg- 
ment on the case as it stands disclosed in tho several pro- 
ductions referred to in said Minute, and, so for as affected 
by the admitted statements in said productions: Finds, 
accordingly, that in August, 1848, the National Exchange 
Company of Glasgow instituted an action in tho Supreme 
Court against Mr. Drew, tho present pursuer, ana Mr. 
Matthew Dick, merchant in Glasgow, concluding against 
them conjunctly and severally for payment of £618 17s. 9d., 
being the balance of advances made by the Exchange 
Companv in November, 1847, in payment of 240 shares of 
its stock purchased by Messrs. Drew and Dick in the 
previous month of October, and which advances were 
alleged to have been made for their behoof; the said 
balance also embraced a small charge for commission in 
the purdiase of said shares (afterwards abandoned) and 
interest on the advances: Finds that Messrs. Drew and 
Dick defended said action, and denied UahUity for tho 
balance claimed, and pled that, shortljr after the origination 
of tho National Exchange Company in 1845, they oecame 
joint proprietors of 1130 shares of its stock, and that, in 
October, 1847, when in ignorance of the true state of the 
Company*s affairs, and on the urgent solicitation of Mr. 
John H. Darlow, tlie manager, they agreed to purchase, and 
did purchase, through the Company itself, acting as broJcers, 



the §40 additional shares rcfenred to in the summons ; they 
Airther pled, that, at the date of the purchase, the Com- 
pany's sliares had begun to fall in the market, and 
rumours imfavourable to the stability of the concern were 
beginning to get into circulation ; but, (No. 5-1 p. 9) " the 
" manager assured them that tho Company would advance 
" the necessary funds for purchasing tho shares, and that the 
" stock would be held till it could hk sold at a profit, without 
'' their (Messrs. Drew and Dick) being callea upon for any 
" contribution in monev, the Company being secured by the 
" large amount of stock held upon ioint account :" Finds 
that Messrs. Drew and Dick also pled that they directed 
the said purchase to be made on this footing, and relying 
on representations contained in previous reports by the 
directors of tho Company as to the state of its affairs, and 
on the said assurance of the manager, but which reports 
and assurances proved to be a tissue of falsehoods, ana the 
transaction itself was based on gross fraud and misrepre- 
sentation : Finds that Messrs. Drew and Dick finally pled, 
that the sums claimed were excessive, not due to the extent 
stated, and that the interest demanded was illegal and 
exorbitant, to obviate which last defence the Exchange 
Company latterly restricted the interest to five per cent. : 
Finds that the said Company having, in substance, denied 
the allegations on which these defences were founded, and 
the Lord Ordinary (Ivoiy) having, on 22d December, 1849, 
found said defences irrelevant, except so far as related to 
the alleged overcharge, Messrs. Drew and Dick reclaimed 
to the Lords of the First Division of the Court, who, on 
31st May, 1850 (although divided in opinion), recalled the 
Lord Ordinary's Interlocutor, so far as it in part repelled 
the defences, and remitted to adjust issues, and this judg- 
ment was, on the appeal of the Company, affirmed by the 
House of Lords : Finds that, after various other intermediate 
steps of procedure, including two appeals to the House of 
Lords, taken by Messrs. Drew and Dick asainst no fewer 
than nine different Interlocutors, but which appeals were 
dismissed, the following issues were adjusted for trial, viz. 
—(No. 8-3) "IsBUB by the pursuers,— Whether 240 shares 
" in the National Exchange Company of Glasgow, or any 
" part thereof, were sold and transferred to the defenders, in 
" terms of the deeds of transfer (Nos. 5 and 6 of process) ; 
" and, whether the price of said shares, and expenses attend- 
" ing the sales thereof, snd payable by the purchasers, or 
" sny part, where advanced and paid by the pursuers for and 
"on" account of the defenders ; aud whether the defenders, 
" or eitlier of them, are indebted and resting owing to the 
" pursuers in the sums contained in the account set forth in 
" the schedule hereto annexed, or in any part thereof;** and 
the sum contained in the schedule amounted to £609 78., 
being the balance claimed, less the small charge of £3 of 
commission abandoned, aud the difference of interest on 
the advances restricted to five per cent. 
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"Imna by the defenders Messrs. Drew and Dick— ^1.) 
'* Whether tne pursuers did, by false and fraudulent repre- 
" sentationsy as to the credit and solvency of the National 
" Exchange Ck>mpany, and the state of its affairs, induce the 
"defienders to purchase the said shares of the said National 
" Exchange Company, or any part thereof, and to accept 
" ixwufers of the same ? (2.) Whether in the purchase of the 
*'said shares the pursuers aoted as the orokers of the 
'* defenders ; and whether, in Tiolation of their duty as suoh, 
"^tbe pursuers misrepresented the condition of the Company's 
** aflUrs, and thereby induced the d^feuders to purebaae the 
"add shares, or any part thereof, and to aooept transfers of 
"the sameT Finds that these issues were tried by the 
Lord President of the Court of Session and a Jury on the 
S5th, S6th, and 37th days of July last, when a verdict was 
returned by the Jury, vnammoutly finding for the pursuers 
on their issue ; and the report of the trial, as published in 
the GUugmo Heraid newspaper, is oonuined in the copies 
of that paper, (Nos. 13, 13, and 14 of No. 8 of process] : 
Finds Uiat, although said verdict thus practically con- 
tmdicted the questions put in the issues for Messrs. Drew 
and Diek, yet, in consequence of subsequent proceedings 
taken to have the verdict set aside, tbe litigation still de- 
pends : Finds that during the long period which intervened 
between institution of said action and its eventual trial, 
reports of the discussions, and procedure in tbe cause, 
were, from time to time, published in the Edinburgh and 
Glasgow newspapers ; and, for several years before the trial, 
Messrs. Drew and Diok published frequently in some of 
the Glasgow newspapers an advertisement — ■* Hue akd Cbt 
-~0n HuHDBXD PotJMDS BswABD,"— purporting to be a 
reward for recovery of certain documents relating to the 
National Exchange Company's business, which could not 
be found ; and a copy of this advertisement is contained in 
the OlMgow (7oiirt<rnew8paper of 11th October, 1850 (No. 
15-8), and the trial itself formed subject of public interest 
in Glasgow at the time : Finds that the defenders of the 
present action, Messrs. Peter Mackenzie & Coy., who are 
printers and publishers of the newspaper oalled " The Old 
Lcyal B^ormerf QazeiU,*' in tbe I3a6th number of that 
]»aper, issued in Glasgow on the 4th day of August last, and 
thereof No. &-3 of process is a copy, published an article, 
titled **The Notable Case of the National Exchange Com- 
pany of Glasgow against Peter Drew and Matthew Dick," of 
which article the present pursuer, Mr Drew, complains that 
he has been therein libelled, and his character traduced, 
and in respect whereof he has raised the present action, 
concluding for £A0 sterling, in name of damages and tola- 
tkam : Finds that tbe pursuer complains in particular that he 
has been falsely, calumniously, and injuriously represented, 
and held up to scorn, ridicule, and contempt in the eyes ot 
the public; and, that it has been falsely, calumniously and 
injuriously, and in violation of the defenders' duty as public 
journalists, stated and insinuated of him, and the said 
Matthew Dick, in said article, that they ** were sturdy, bold, 
and tmblushing repndiators,'' meanincr thereby, that the 
pursuer inttfr alios was guilty of gros<9 dishonesty, and breach 
of fSuth in his transactions; also, that they (Mr Dick and 
the pursuer) aoted like thimble-riggers, thereby accusing 
the pursuer of being a cheat and swindler, and guilty of 
criminal conduct; and, farther, that he was a person desti. 
tute of honour and monl principle: Finds that tbe pursuer 
finally complains of the defeoders, as aggravating and in- 
creasing the injury which he alleges he has suffered, that 
they tMwarrantably rejtued to insert in their said news- 
paper a statement which he furnished to them in reply, and 
refutation of snid article, a copy of which statement is con- 
tained in the BulUtin newspaper, No. 5-6 of process: Finds 
that the defenders admit the publication of said article, and 
that they refuned to insert the pursuer's statement in rela- 
tion thereto : Finds that Ihay deny that the partial quotations 
irom the article, and on which the pursuer founds, bear the 
conatmction, or are to the eflect libelled ; or that the article 
itself, or any of its passages, are libellous or defamatory, or 
have caused the pnrsuer lessor damage; and they aver that 
the siatements and eomn^ents made were such as they, in 
their character of public joui'nalists, were entitled and 
justified in making from the circumstances of the case, of 
which the article professes to take notice; and they explain 
that they declined to insert the pursuer's statement because 



it eontsined an egparte and ineorrect report of the evidence 
of one of the witness's examination at the said trial, and 
expressions concerning the witness which the defenders 
could not fairly publish ; but that they had offered to the 
pursuer to insert in their paper tbe whole of that witness's 
evidence, if he would supply a true report of it: Finds that 
the srtiole complained of is not a report of the said trial, but 
is an article containing inter alia strictures on it, on the 
nature of the defence stated, and on the pursuer and his 
co-defender, Mr Diok, regarding tbe defence, but in no 
other respect, end to no other or farther effect does the 
article impugn their honour, character, or statub : Finds, as 
more Ailly adverted to in the note appended to this Inter, 
locutor, end for tbe reasons otherwise therein expressed, 
that the said article, in its tenor and effect, does not bear 
the interpretation generally sought to be put upon it by the 
pursuer; nor do the passages thereof, which are spedally 
complained of, admit of the broad and injurious construction 
set forth in the Summons: Finds, for the said reasons, and 
and to which reference is made, that tbe snid article, was 
not published in violation of any duty, which, as public 
journalists, the defenders owed either to the pursuer or the 
community, but as tbe srtiole and passages are taken and 
construed strictly with the context, they were not false and 
calumnious, but, on the whole, justly applicable to the cir. 
cum stances in which the pursuer was placed in said action, 
through the verdict returned by the jury at the trial ; and 
ware not beyond the limits of that fair criticism and anim- 
adversion, which the newspappr press, as the guide and 
exponent of public opinion, is entitled to employ. There- 
fore, sustains the defences, and assoilzies the defenders Arom 
the conclusions of the action ; Finds the pnrsuer liable iu 
expenses: Allows an account thereof to be lodged, and 
remits the same to the Auditor to tax and report^ and 
decerns. 

NoTB.^At the debate, the defenders described the article 
in question as nothing else than a popular account, or report 
of the much spoken of Jury Trial'— the National Exchange 
V, Drew & Dick — and that as journalists they were privileged 
and protected from the consequences of publishing such a 
report. If this view of the article oould have been taken, 
there appears to be no doubt that language, though libellous, 
if relevant, and used at the trial, might have been published 
with impunity, because in general, and subject to a few ex- 
ceptions on grounds of public decency and morals, it is no 
libel to publish a fair, impartial, and correct report of the 
proceedings of a court of justice, however ii^nrious the 
publication may be to the character of an individual. Per 
Lord EUenborougb, in Stiles v. Nokes, 7 East's Rep. 503, 
and referring to tbe decision in Curry v, Water, 1 Hos; and 
Pull, 535, 1 Staikie on Libel, p. 370; Borthwick on libel, 
809. The article, however, cannot be regarded in any re- 
spect as a report of tbe trial, but ttrictvres upon it; giving 
the writer occasion to indulge in a general denunciation of 
excess in speculation, and its hurtful consequences, as 
illustrated by tbe case of the pursuers and others. Now, 
while the publication of law reports is in itf^elf not simply 
innocent, but often useftil and convenient; still if immunity 
is to be expected, the condition of publication is " that it 
"shall not extend beyond a plain, unvan<i8hed statement of 
'* the proceeding, and will not warrant the least misrepresen- 
*' tation of facts, or even any high colouring of the circum. 
"stances."— per Lord EUenborougb, in Stiles o. Nokes, tupra. 
The article complained of, therefore, comes not at all vdthin 
any privileged category; and, if by it the defenders had 
"unjustifiably and untruly** injured the pursuer, tbey were 
bound in law to have answered for the injury. But the 
question comes to be, whether the publication of the article 
was unjustifiable, and, in the circumbtances, untrue? As 
public journalists the pursuer in bis summons concedes 
that the defenders hod a duty to the community to discharge, 
and it is plain that if that duty comprised anj'thing, it must 
not only have embraced the functions of guiding opinion on 
passing events, but of pointing out for reprehension, com- 
mercial and social misconduct; especislly if mixed up on 
local incidents of prominent interest. Having regard then 
to this admitted duty of a joumaMst, it does appear to tbe 
Sheriff-Substitute that the article in question "is meant to 
" direct public attention to a commercial evil, and to stigma- 
" tize the actors in it; " that seems to him to be its teudcucy. 
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IteadJDg the art'de as it oaght and amst be read, as a whole 
from fint to last, the reasons for entertaining this opinion 
will be best presented by a notice of the ardole in its eon- 
peeutiTe parts, and with speeial attention to those parts 
more immedia tel/ complained of. It opens with a reference 
to the notoriety which the parsner's litigation with the Na- 
tional Exchange Company had acquired hj the frequent 
paragraphs detsiliug its progress, which from time to time 
appeared in the pnblio prints. Then an introdnetory sketeb 
of the origin of the Company is gi^en, wiih an allasion to 
the remarKable time in which it happened—a period when 
a mania for the formation of Joint Stock and Bailway 
Companies had infested Glasgow and elsewhere. A state- 
ment of the amount of the Exchange Company's Capital, 
and a brief riew of its purposes and operations follow; then 
the alluring diridends declared on the Stock is mentioned 
as hating induced many to seek and obtain shares. But 
from the profusion with which the capital was squandered 
among ■* unworthy and irresponsible persons," it is shown 
that the capital ere long became absorbed, and the shares 
fellinTalue—which leads to a contrast being drawn between 
the favour shown those specuIatiTe people who had been 
allowed to use the capital, and poor, honest, toiling trades- 
men, who were unrecognised in the reckless distribution of 
the money. Reference is next made to similar ooneems 
in which the like practices had been followed, and, of course, 
leading to the same results, — at which point the writer closes 
with the reflection that such were the ways of the world then, 
,and still is in this "particular region." The pursuer is not 
identified with the irresponsible people who acted in the 
destruction of the Company's oapital. On the contrary he 
and Mr Dick are immediately introduced aa *' Gentlemen 
of mark,** and "of undoubted means and substance;" but 
having an itch to play for "premiums," Some incidents of 
this nature in which they were concerned are referred to 
in a general way, as introductory to their connexion with the 
Exchange Company ; in which, it is said, they became large 
sharfeholders. The article proceeds, that thereafter, and 
on consultation with the manager of this Company, far- 
ther shares were bought by Messrs Drew snd Dick, for which, 
at their solicitation, the manager advanced out of the Com 
pany's eapiul the price,— the object of these purchases be. 
jng to keep up, in the market, the already decUuing shares; 
but, notwithstanding, down they came sUU more, leaving 
the pursuer and Mr Dick, as the writer expresses it, ** in 
" a mevi " — a regular fix — " or blkck look out, with not the 
" most distant prospect of relief.** The advent of new man- 
agement follows the work of extrication of the Company's 
affairs for behoof of the unfortunate shareholders, the ex- 
amination of the accounts of debtors, and an eventual demand 
on the pursuer and Mr Dick for sums advanced on their 
account succeeds. Then the procedure taken to recover 
]*ayment is adverted to; but the article goes on to stste 
that instead of meeting theden^snd "in a meek and Chrii^tian 
" spirit, — ^instead of confessing their obligations, and entreat- 
" iiig consideration and clemency, they waxed wroth, and 
" put on the garb, as we must now call it, of sturdy, bold, 
" and unblushing repudiators." It is here that the pursuer 
takes his first exception, and eomploins of being libelled, 
alleging that the use of the epithet " repndiator ** implies an 
imputation upon him of gross dishonesty, and breach of 
fdith in his transactions : but the defenders' snswer to that 
complaint is, that repudiation, in its legitimate and ordinal' 
sense, implies nothing ot the kind, and that the pursuer is 
not pointed at by the epithet in any of his basiness transac- 
tions or relations at all, except only in that with the 
National Exchange Company. To this answer the Sheriff- 
Sabstituto is obliged to assent, beoau^e in construing libel- 
lous words there exists a rule in law, that if they have either 
a doubtful, or double signification, the Court ^ill oon&true 
1 hem in their mi.dest sense — ^per Lord Chief Commissioner, 
in Lord A. Hamilton v, Stevenson, 8 Murrsy*s rep., p. Hi ; 
and because even in its worst sense, the epithet " repudiator," 
as applied to the purauer's defence in the action at the in- 
stance of the Excijsoj^e Coy., and as that defence was event- 
ually dealt wiih by the jury, is neither incorrect or untrue, 
llepudiatjon in its ordinary and proper signification, simply 
means cssting away, rejecting, discarding ; but of late years 
an American Hi[(niticauon ban attach*.d to the term, which 
has now itceivcd pretty g-iitral acceptation in ihis country 



~it is understood to mean, and lexicographers have adopted 
the definition, " the reftasal on the part of a state or govem- 
" ment to pay its just and lawftU debts." (Vide (^vi«^ 
Imperial Dictionary — vooe repudiation,) and when applied 
to an individual, it has of course the same signifieation. 
The Sheriif.Substitute is of opinion that the epithet com. 
plained of, as used in the defenders' pablieation, bears the 
American meaning, but then with referenoe to the pursner^s 
defence, as the jury viewed it— Did the pursuer not refuse 
to pay what was a just and lawful debtf The defence and 
the verdict themselves ftimish the reply; and it is left 
without farther oomment. The pursuer, however, eomplains 
that the epithet "Repudiator," was intensified by the pre- 
fixes " sturdy, bold, and unblushing; " and these 8<yective8 
seem to have that etteot. Still the whole expreedon points 
to the pursuer as a person who, devoid of shsme for the 
sot, with some intrepidity pressed his defence. It may be 
that the pursuer when stating it, believed his defence to 
have legal foundation, and, if so, he hss no osnse to find 
fsult that he has been deseribed as maintaining it sturdily 
and boldly ; indeed, to have aoonaed him of urging a proper 
defence, weakly or efbtely, would have been fhr more objee- 
tionable than the language which the defenders have used. 
At any rate, if the epithet "Kepudiator," as applied to the 
pursuer, be not in itself calumnious, the degree and manner 
in which he acted in that character do not seem to make it 
so. Besides, it is necessary to observe, thst the writer of 
the srtide expressly refers to the pursuer's defence as it 
stood affected by the Jury'a verdict, and not aa it stood when 
stated in the action ; moreover, the name " Bepndiator " is 
not direetip applied at all. Thus the defence being adverted 
to, it is said of the pursuer that in denying his luthility for 
the debt demanded from him, ks fut on the forb, as we 
most now (mesning sinoe the verdiet) cell it of a sturdy, 
bold, and unblushing "repudiator." Unquestionably by in. 
nuendo wearing the garb, simply means assuming the disr« 
acter, so that although not directly, yet the epithet, by in- 
siouation, points to the same result. 

To proceed with the article, it next goes on to analyse 
the defence, wherein the pursuer is foand accusing the 
manager, Uarlow, with misleading him in the share trans* 
actions, snd the Directors of the National Exchange Com. 
pany, with firaud and misrepresentation, hj which he was 
equally deceived ; then mentions the answer made by the 
company to these accusations — that the pursuer purchased 
in open market with perfect knowledge of the state of the 
Company's affairs, and that therefore he and Mr Diek 
ought to abide the consequences, snd psy up the vslue of 
their shsres. Haring again noticed the tedious length of 
the case, and the appeals to the House of Lorda which had 
been taken, the article resolves the dispute after ail into 
what is described as a nutshell^-" Had the Exchange 
" prospered," tsys the writer, " had the premiums on the 
" value of the shares risen in the market, instead of dwind. 
" ling down to nothing, can there be the least doubt that 
" these two amiable and aooomplihhed gentlemen, Messre 
" Drew and Dick, would have dung to ihem or clutched 
" them, and pocketed them with the greatest gusto? Hut 
" becsuse they fell, they turned their backs upon them and 
" would evade them. This is the snlniion of the matter^— 
" nsy, it is worse still. They acted like thimbieriggers — 
" Heads, I win ; taila, you lose.' And for this are they en- 
** titled, pray," inquires the writer, " to anj sympathy or 
" regsrd. In that light they have been viewed by a jury of 
" twelve upright men, who, last week, after a long trial belore 
" the Lord President, but only with twelve minutes' deliber. 
'* ation in their box, returned a verdict finding for the pur. 
'* soers, or, in other words, a verdict finding against the 
" defenders, tliat they must pay for their shares scconlini? 
*« to their bargain; and every honourable merchant oa 
** Change will, we presume, dap his hsnds in approbation ut 
*' such a verdict." 

It is in thia last pasaage, quoted for greater distinctness, 
that the epithet occurs to which the pursuer takes his 
second exception. He complaina that he and Mr Dick are 
described as " acting like thimbleriggers," implying that he 
as well as Mr Dick, waa " a cheat and swindler, snd guilty of 
" criminal conduct," and of being "destitute of honour snd 
" moral principle.** Again, the defenders deny that the pnr- 
saer iuiei-piets the language of the aiticle ijdrly, or that it 
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lettdt to the pAnphrastio eonfllatioii at which he eniTes. In 
periiealar, iheyoontend that they have made oo allaaioD 
to the ponaer's general aotisgs, either moroantile or 
private, they eonflne themselvea wholly to his position in tJu 
NaUimal Exchange com, and that they have likened him to 
a thimblerigger, only so ikr as he attempted to evade pay- 
ment, by representing the porobase of the oompany^s shares 
to have been made on the principle—'* Heads, I win; tails, 
you lose" — in other words, that, like a thimbler, he sought 
to play a winning game. Now. really this does appear to 
the Sheriff.Sabstitnte to be the tme reading of the arUole, 
The porsner is not absolutely deseribod as a thimblerigger, 
nor even like one in any other sense than that of a person 
who seeks to win success without incurring risk. A thim- 
blerigger is popularly understood to be a person who by 
sleight-of band deludes the simple who vainly endeavours 
to guess under which thimble an erratic pea has been placed 
— tiie failure to guess invariably ending in loss to the one 
and certain gain to the other. Keeping that, then, in view, 
what can be said of any one who will allege that he bought 
shares ia a declining company, on the footing that its 
capital should be used in the purchase 'that if the shares 
rotCb he should retsin them and reap the profit, but if they 
fell, he should not be asked to pay anything T Such a transac- 
tion may have been entered into, and possibly without the 
aid of either juggle or mancsuvre, but the result does re- 
semble the thimbleriggers' game, because like it, there 
may be gain, but never loss. The defenders ascribe to the 
ininuer no other similarity between him and a thimble, 
rigger than in that ; and the defence pled by the pursuer 
to the Exchange Company's demand was eiaotly tiie case 
supposed. 

At the trial, the nature of the defence was put to the jury 
without any epithet, but in very much the same language 
as that osed in the defenders' article, and the relevancy of 
what was said, was not, and could not well be disputed; 
indeed, the speech of the Compaoj's counsel is so very like, 
that the passage may be quotsd. Mr Gordon said—" What 
"is the general character of the defence that is set up by 
** Uesars Drew and Dick, who rely on the terms of the con- 
'* tract as against their co-partners?— what is it but just 
** this, that Mr Drew being a shareholder^ and rather an 
"influential shareholder, you will admit, when he held the 
"control of 1180 shares, goes to his own servant the 
*' manager, who would naturally be somewhat complaisant 
" to him, goes not to the directors, who were to consider this 
"matter of a loan, but goes to his own servant the manager, 
"and gots him to advance money upon this condition»that 
" if there is any loss upon the purchase of shares, for which 
" purpose he gets the loon of money, the company is to bear 
" it; if there is any profit, Messrs Drew and Dick are to put 
" it into their pockets. That is the defence which they are 
" Retting up. That is their case in plain common English. 
" You will bear a good deal said, I dare say, upon legal views 
" and so forth, by my learned friend, but twist it as you 
"like, if it is a competent defence at all, that is the sum 
" and substance of it ; that Mr Drew, an influential share- 
" holder, goes, in the absence of the directors of the com- 
" pany, who were the parties to consider any application for 
"a loan, and to determine the terms on which it should be 
"granted, aod he says to his own servant ond manager 
" 'Give me at all evenu £600 ; I am going to buy shares in 
"your company ; and it is to be, " Heads, I win ; tails, you 
" lose "-—that is to say if it turns out to be a loss, jou, my ; 
"copartners, bear it; if there is a gain, my friend, Mr Dick 
"and myself shall pocket that gain.'" 

Thus, then, the defenders, in reviewing the character of 
this defence, have imputed to the pursuer, conduct mmihir 
to a thimblerigger, in the limited sense of playing a winning 
gome ; but thimblerigger in no other sense is implied in 
the words used. It was not denied by the pursuer that, as 
journalists, the defenders might animadvert on the trial and 
on the parties to it, subject, of course, ta the risk of onswcr- 
ing for libellous words which might be neither justifiable 
nor true. That being conceded, then, who can iay^ hatnng 
regard to what wae pled and to the verdict of the Jury , that 
the imputation had no warrant in t)u facte, or woe untrue ? 
The language complained of, in the sense in which the 
defenders maintain they used it, and as the Sherifi'-Substi- 
tate reads it, socms within the limits of legitimate remai-k 



and truth; and being so, the defenders are not liable ita 
damages, so far as libel under the pursuer's broad and 
unreasonable construction. No part of the article impugns 
his reputation as dishonourable or destitute of moral 
principlCi apart from the meaning which any one may 
choose to put on the two passages to which the pursuer 
takes exception, and which by themselves the Sherifi'-Sub* 
stitute has now considered. The cause of action, taken in 
the summons on the ground of any soch additional charge,, 
is therefore without foundation. 

The article closes with an observation concerning th» 
motive which the defenders had in introducing the subject 
of the action between the pursuers and the Kxcbange Com- 
pany into their paper. " We reibr to this case " says the 
writer, " to show that it gives but the dregs of the lax mer* 
"cantile or railway morality which some time prevailed 
« in Glasgow, and prevails more or less still. There are 
" men in this city who would do anything, and everything, 
" for monf7. Make it by fkir means if you can, but fair or 
" foul,, make it; There are men, and very rich men, in thia 
" city, counting up< their thousands and tens of thousands, 
" to which otherwise they had no earthly right, yet would 
" deny the value of a penny io better the condition of some 
" frail creature. We do not say Messrs Drew and Dick are 
" of that class, far from it, but we hope that they are the 
" last of their class that will emerge out of the speculations 
"of 18i0 with such a verdict engrafted upon them." 

Then a passing observation is made on the consequences 
of the verdict in the matter of Lawyers' charges, and the 
prospect of continued discussion under a Bill of Exceptions, 
which the pursuer and Mr Dick had taken; and, finally, 
the writer concludes with this admonitory advice—" Were 
"the action to begin de novo, or for the first time, we would 
" advise these worthy gentlemen, as we would all others, to 
" look at their obligations not so much in a legal as in * 
" moral point of view, and if they have any twitches of con- 
" science at all on the subject, the safer course would be, 
"as Nicol Jarvie once said, 'to own the debt and crave 
"time."* 

The Sheriff-Substitute has felt it just, although at 80m» 
length, to consider the entire article, both in its general 
scope, and with immediate reference to the particular 
passsges complained of; and concerning these passages as 
they occurred he has assigned the reasons by which he woa 
impressed in holding that they neither bear the construction* 
for which the pursuer contends, nor are they of suoh unde- 
served and iigurious kind, as in the circumstances entitle 
him to claim reparation. But it is equally proper to add, 
that although in many respects not conceived either in very 
good taste, or written in terms of discretion and moderation, 
the article is, on the whole, warrantable in its tone, and on 
public grounds healthful in its tendency. About the pur- 
suer it is sometimes ironical— sometimes severe ; but it is 
confined to him entirely as a litigant in the Exchange 
Ck>mpany's Case, and in regard to its circumstances ; the 
pursuer is wrong, therefore, when he maintains that his 
character generally has been assailed either directly or by 
innuendo. On the contraiy, when writing of speculators de- 
void of means, who shared in the division of the capital of 
recklessly managed concerns, or deriding those men of 
wealth whose fortones bad been accumulated by the rule of 
doing so by fnir means or foul,— >there is a studious excep- 
tion made of the pursuer and his co-defender in the action, 
Mr Dick. The object of the writer, as it oppears to the 
SherifiT-Substiiute is, to furnish the pursuer and l^s case as 
a text from which to read the community a homily on the 
position of the rash speculator who, finding himself involved 
in groat loss, as the almost necessaiy consequence of his 
rashness, seeks unworthily to evade or excuse his liabilities, 
and to charge criminal blame on co-sufferers who are press- 
ing him for relief, as the cause of his misfortunes. It is 
within the painful remembrance of many how much mischief 
and privation were very lately experienced by over specu- 
lation; and the Court records are not free of instances 
where victims fought hard toemancipoie themselves at the 
expense of co-partners who suffered alike, but were content 
to pay; and it was no unreasonable topic which the defen. 
ders 'introduced into their journal, when they published 
their article denouncing such occurrences. 

The pursuer's case was greatly too conspicnaus to be 
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overlookod— it was a suitable type of the class, snd the 
pnrsoer had himself, bj Ids ** Hue and Cry " annoimeement 
kept before the pablio ejB for years, giyen great ooeasion 
ior exciting and keeping np pnblie interest in his aetion 
which might otherwise have passed among the unheeded 
mass of other similar legal contentions, fint awake the 
interest was kept; the circomstances of the National 
Exchange Company concenied too man^ in Glasgow to be 
unobserved when pexiodicaUy reviewed u the newspapers, 
snd the very novelty of the defence which the pnrsner, Mr 
Drew, stated, were all sni&eient to make the citizens the 
reverse of indifferent readers of what was placed before 
them. Perhaps, in an equal degree, the persistent and 
unmeasured accusations of fraud which the pursuer in his 
defence levelled at the heads of the directors of the Ex- 
change Company, who were, generally speaking, men of 
8tan£ng and repute in the dty, may have fomented the 
public curiosity; and hence, when the trial ended in a ver- 
dict which demolished the pursuei's charges, and fixed the 
debt which was claimed upon him, it naturally enough 
became a subject of the day, which as journalists, the de. 
fenders were entitled to comment on, and as they did with 
general approval. It is true, that in discharging such a 
duty^ private interests might be, and, no doubt, were com- 
promised ;^these interests if improperly, untruthftilly, or 
malieiouslv attacked in any such comments, were entitled 
to protection from the defenders, or tnm any other news- 
paper publishers; but if what was published were true, if 
the parties were by their position in the litigation neces- 
sarily compromised, then that was the ianlt of their wrong 
positioD, and not the blame of the journalist One of the 
benefits which the newspaper press confers is, the right 
which it assumes of noticing, criticising, commending or 
condemning public men, events, and prqjects, and whereby 
the pubUo mind and tastes are directed or preserved. 
Experience has shown that there are men who, and acU 
which pr^udice a community, but may be inaccessible to 
the law, either for punishment or repression; there the 
press operates with effect, fcr the very scorn which such 
persons and acts excite, and the newspaper disseminates, 
becomes a powerful medium in vindicating ontrsges on the 
tastes, feelings, and rights of the pr^udiced community. 

Jt in the exercise of this beneficial duty, performed 
eonscientlously and without defamatory purpose, journalists 
must be cramped and intimidated by the dread of actions 
for libel, their Ihnctions must fail, and their utility be de- 
Atroyed. Here, however, the pursuer has not established, 
nor in the minute of admissions by the parties (designed 
to supersede other proof) is it alleged or confessed, that 
the defenders, or the writer of the article were moved by 
any malicious motive or feeling, and consequently if it 
existed, defamatoxy intention must have been looked for 
only in the article itself But severe as are its terms, there 
is nothing to create the belief that malice lurked in the 
mind of the writer, nor any other feeling than that of the 
indignation he professed, and with which he appears to 
have desired the public mind to be in turn imbued. On 
the assumption that there was an entire absence of malice, 
nod taking the unlisvourable view of the article which the 
pursuer contends for— and that the passages complained of 
did detract from his character, still it would seem that the 
defenders are not answerable to him in damages. Long 
iigo, Lord EUenborough expressed himself in these terms, 
which are quite apposite to the present question. ** That 
** publication I shall never consider as a libel which has for 
" its object, not to injure the reputation of any individual, 
** but to correct misrepresentations of fact, to refnte sophis> 
** tical reasoning, to expose a vicious taste in literature, or to 
" censure what is hostile to morality.- Tabart v. Tipper, 
4th June, 1808, L Camp.; Bep. 35U; and in a recent case 
Lord Jeffrey said— "It is generally lawfnl to publish any 
"trae stetements, where the publication infers no malice, 
** either actual or constructive; and especially where it has 
•• obviouiily been prompted only by reasonable and even 
" landable motives." Newton v. Fleming, 10th March, 1848, 
8 bcsd Cases, p. 087. On grounds of public advantage, 
t'lerefore, the defenders ought to have immunity; but 
supposing the ease were otherwise, if the language com< 
plained of was just, m applied to tlie circnmsianees, and 



firom liabifily. "The truth of the imputation," says Mr 
Starkie, ** affords a dedsive answer to an action for damages, 
" for the plain reason that a guilty party haa no right to a 
" diaraeter free from that imputation, and if he has no right 
** to it, he cannot in justice recover dmnagea for the loss of it» 
**— it is damnum abtqae it^uria,** Treatise on the Law of 
Slander and Libel, vol. 1^ P* cxix. This rule, although at one 
time in the law of Scotland, allowed only so ikr as it re- 
dtfgued or rebutted the inference of malice, is now finslly 
settled, and iheverUoieonvieii affords, in general, a complete 
answer to a elaim of damages for libel. See M'EeUar «. 
Duke of Sutherland, 14th Januaiy, 1869^-31 Jurist, 139. 

At the debate it was pressed with considerable force, as 
indicating the mgustifiable nature of the article in question, 
that the publication of strictures on the pleas of a litigant 
are, in no circumstances, allowable, because thus the freedom 
ol discussion would be interfered with, and lawfrtl pleas 
which a party would be entitled to state omitted through a 
fear of severe criticism. But the answer seemed satiafae- 
toiy that the defenders never lifted a pen to comment on 
the pursuer's pleas until after the verdict of the jury had 
been given, when the stamp of their opinion had then been 
attached to them, and the riak of fear on the pursuer's part 
paat. Another answer suggests itselt and it is this, — that, 
pending a litigation or trial, no comment on the conduct or 
pleas of the parties is sllowed at all, and would be punished 
if either of them was prejudiced. Per Lord President Hope 
in Stewart «. Allan and Maokay, December 81, 1818, noted 
in ** Borthwiok on libel," page 211. Again, the pursuers 
cdmplained of the defenders as aggravating the effect of 
their publication, that they denied him the opportunity of 
publishing as an answer in their paper the production which 
he afterwards inserted in the Bulletin^ but in this Uie pur. 
suer was not wronged, for that production, instead of being 
simply an answer, contains an account of a scene with one 
of the witnesses, said to have happened at the trial, and the 
introduction of much matter of an irrelevant and intemper- 
ate description, and the defenders would, by its publication, 
have exposed themselves to challenge from third parties, 
without the advantage of a sufficient defence. The offer 
which the defenders made, however, should have satisfied 
the pursuer, because they expressed willingness to insert in 
their joutnal the entire examination of the witness referred 
to, if a true report was ftimished, instead of the partial ex- 
tracts which the pursuer wished to publish. 

On the whole, it appears to the Sheriff.Substitute that, 
in this case, which he has most anxiously considered, the 
conclusion arrived at is that which, in his opinion, Justice 
demands. It may be that the pursuer has been smartly 
handled in the defanders' publication, and that his feelings 
and character may have suffered ; this, however, for reasons 
already assigned, it seems he has brought on himself, and 
be ouffht not to forget that, in the litigation with the Na- 
tional Exchange Company, and referable to the very trans- 
actions commented on by the defenders, he was unsparing 
in the use of calumnious, though privileged language 
towards the directors of that concern, and unsparing too, 
under circumstances which the verdict of the jury showed 
they did not deserve; he ought, therefore, when proclaim- 
ing his own wrongs, and demanding redress, never to for- 
get the wholesome adage— "that they who live in glasts 
'* houses should never throw stones." 

This Interlocutor was appealed, and after hearing 
parties* procurators, Sir Archibald Alison pronounced 
this Judgment: — 

Having heard parties' procurators at great length under 
the appeal for the pursuer upon the Interlocutor appealed 
from, and having made avizandum with the debate and 
considered the closed record, voluminous prodnctions, and 
whole procees: Finds that the main ground on which 
damages sre here claimed by the pursuer are the follow- 
ing:— let, That the pursuer was held up, in the article in 
the defender's newspaper complained of, to scorn and con- 
tempt for his whole conduct iu the litigation with the 
National Exchange Company in question: 2d, more par- 
ticularly because the pursuer wus held up in the said 
article as "a bold, sturdy, and unblushing repudiator ;" Srd, 



true, in feet, they would be equally entitled to exemption that he was represented in it as having acted, in the defence 
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he maintained against the action at the instance of the Ex- 
change Company, on the principle of a thimUeri^pger — 
*' heads, I win ; tails, you lose "—that is, without givingthe 
party played with any chance whatever of success ; 4th, That 
this was done by the defender without inserting in his wpn' 
anj report of the trial in Edinburgh which called forth his 
ammadTersion, so that the case eznibited to the public was 
entirely one-sided; 5th, That the strictures in the article in 
question were either unfounded or grossly exaggerated, and 
such as in law greatly exceeded the just lunits of newspaper 
discussions upon cases tried in courts of law or the conduct 
of indiTiduals; 6tb, That the nature of the pleas and evi- 
dence adduced at the trial of the case with tne Exchange 
Company in justification of these strictures, to the effect 
that a bargain had been made between the pursuer and Mr 
Dick, on the one side, and Mr Barlow, the manager of the 
Exchange Company, on the other, to the effect that the 
Exchange Company was to advance the money to purchase 
the proposed ^ares in the meantime, on the understanding 
that they were to make no demand for repayment of it till 
the sbaras rose in the market, seeing the advance by the 
Company was duly secured by the amount of other shares 
held oy the pursuer and Mr Dick on joint account, and over 
which the Company had foil control, did not in any degree 
warrant these strictures, seeing the Company were secured 
for the advances by the amount of shares held on joint 
account by the pursuer and Mr Dick, and they could prevent 
a sale thereof till the advance was repaid, audit is a matter 
of general practice for banks and such companies to make 
advances on such security : Finds, on these pleas, in point 
of (act, that no report of the trial referred to was published 
io the defender's newspaper, which contained the article 
complained of as libellous: Finds it proved by the record 
produced in process, in the case with the Exchange Co., that 
it was alleged by the defender (ihe present pursuer) that an 
agreement of the natare of that alleged by him was entered 
into between him and Barlow, but that he failed to prove it 
at the trial before the jury: Finds that even if it had been 
proved to have been entered into that it would not have 
justified the remarks and strictures contained in the defen- 
dor's journal, that the defence set op was that of " thimble 
figging— heads, I win; tails, you lose. ' Seeing the transaction 
alleged was a bilateral one, from which both parties might 
have derived advantage, the pursuer and Diek obtaining the 
loan of money to purchase more shares, and the Exchange 
Company by the support given to their establishment, and 
the value given to their shares in the market by the pursuer 
and Dick, holding other shares to a large extent, making 
fresh purchases : Finds it proved that the pursuer and Dick, 
at the time of the transaction, referred to, held shares in the 
company while it was still solvent to the amount of between 
JtSOOO and JE4000 : Finds in these circumstances in point of 
law, that, while it is the undoubted privilege of editors and 
proprietors of public journals and newspapers to publish 
xttporu of trials and cases in courts of law, and to make fair 
and reasonable comments on them, they are not entitled, 
without publiahing the trial itself, or an abstract thereof^ to 
publish an ex parte commentary thereon hurtful to the 
character or feelings of one of the parties concerned, and 
either not warranted by the evidence or not fairly dedueible 
from the pleas and facts proved in the ease; Finds that, in 
the present case, the account of the trial given, and the 
siriotures made in the defender's newspaper, was not fairly 
dedueible from the facts proved, and was so exaggerated 
and one-sided in the imputations against the pursuer, in re- 
gard to thedefence maintained by him in the action referred 
to, as to render the defender liable in damages : Finds, 
however, that no special damage has been proved, and the 
ease rests entirely on the tolativm claimed for defamation 
of the pursuer's character : Finds that the words used in the 
article, tin the newspaper complained of, are libellous, 
seeing they impute fraud to the pursuer without proof or 
probable cause : Finds that in such a case where no special 
damage is proved, what the pursuer is chiefly entitled to is 
the judgment of the Court, to the effect that the charges 
wfaieh the defender has made against him are not 
substantiated or proved, without subjecting the defender in 
vindictive or excessive damages: Finds, in these circum- 
stances, and taking the whole matter into view, the defen- 
der liable in damages, but modifies the same to X'5 &s for 



which decerns against the defender: Finds the porsner en- 
titled to expenses, but upon the lowest scale. 

NoTB.— The Sheriff has no doubt that the talented and 
public-spirited defender in the present case was actuated by 
no improper or vindictive spirit in the publication of the 
article complained of now held as libellous, but that he was 
actuated solely by a zeal for the pubic good, and a desire to 
uphold the mereantile character of the community. But he 
appears to have been misled by the intensity of these feel- 
ings, and to have both drawn hasty conclusions from the 
facts proved and pleas maintained by the parties in the cause 
referred to, and to have exceeded thejuetum moderamen in 
the public discussion that followed upon the triaL In these 
circumstances, and as the vindication of character is the 
chief legitimate object to be attained by the pursuer, the 
justice of the case seems to be met by the moderate award 
of damages now pronounced. This case, as it has now 
turned out, might, in a pecuniary point of view, certainly 
have been tried in the Small Debt Court; but, considering 
the respectability and social condition of both parties, and 
the nice question touching the proper limit of newspaper 
diseuiision which it involved — and seeing it involved a 
question of character — the Sheriff cannot say that the pur- 
suer was not entitled or justified in bringing it before a 
tribunal where it would receive more ample discussion and 
investigation. 

Act. Alexakdsb 8c Tatlob. 

AH, M'GfiiaoB, Stevenson, & Flexino. 



13th July, 1861. 

FORFAR SMALL DEBT COURT. 

(Mb. Sheriff Smith.) 

Hbkdkesok v. Malcolm ; Edward v. Malcolm & 
llsNDERSON ; Smith & Kbat v. Malcolm & Hen- 
derson. 

Arreatmcut — Polic©— Custody — Poesession. — Pro- 
perty taken Possesnon of Oy Police not liable to 
ArrestmerU, 

These cases arose out of the following circam- 
stauces. 

The first was an action for £12, as the value 
of certain yarn, wrougoiisly removed from the 
pursuer's fatber^s house in Kirriemuir, and be- 
longing to the pursuer. It appears that the goods 
were taken possession of in the premises of Hender- 
son, senior, the pursuer's fiitber, by Mr. Cooper, the 
Superintendent of the Forfar Police, acting under 
a search warrant, and in the belief that they were 
stolen. They were deposited with Mr. Malcolm, 
the Superintendent of the Police at Kirriemuir, who 
received instructions from Mr. Cooper to restore 
the yam. Edwards arrested in his bauds the day 
after he got Cooper's letter, and before he had time 
to communicate with either of the Hendersons, 
Smith & Keay arrested the day following — botii 
arresters being creditors of Henderson, senior, and 
who now affirm that the goods were old Heuderson's, 
and do not belong to his son, the pursuer of the 
first action. 

The three cases raise an important question in the law 
of arrestment, and as I have been unable to find any direct 
acthoritj on the subject, its determination will require a 
careful oonsidoralion of the nature of that diligence. 

Arrcblmcni U defined by Erakinc (3, tf, 2,) as "the 
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" 4Somm«nd of a Jndgo bj which he who is debtor on a more- 
"able obligation to the arreater'a debtor if prohibited to 
'* make payment of his debt, or to pezform his obligation till 
** the debt due to the arrester, who nsea the diligenee, be 
" paid or seenred." And, flirther on, be adds, " all mofeable 
" goods belonging to the eommon debtor, and all moToable 
'* debts dne to him, whether pure or conditional, are arrest. 
" able." The foundation of the diligence is thus the existence 
of the relation on the part of the arrestee of debtor to the 
common debtor, 'whether the obligation be to pay money or 
make deliTsry. In other words, it is the liabiUtj to acconnt 
which is arrested. Accordingly there are many cases re- 
ported which go to show that it is not cTcry kind of posses- 
sion which will fonnd a good arrestment A horse standing 
in a smithy to be shod cannot be attached by senring a copy 
of the arrestment on the smith T Nielsen v. Smith — Hnme, 
81.) So a horse is not arrestable in the bands of the keeper 
of the inn in which its o«mer is a gnest; or in the stable 
of a gentleman to whom be is on a risit (Hame «. Bailio 
14, D. 821.) An agent is so identified with his employer 
that a valid arrestment cannot be laid on in the hands of a 
clerk, senrant, or shopkeeper, fiftotor, or steward—in the 
bands of a tradesman who has been temporarily en- 
trusted with an article to repair—or of a miller who had 
reeeiTed the debtor's grain to be ground into meal (Oon- 
ningham v Home, 17th No?em. 1700.) In all these cases 
the subject sought to be attached at the instance of a 
creditor of the owner may, in a certain sense, be said to be 
in the ** possession of a third party." Yet not properly so, 
for the parties mentioned have the custody only. The 
owner might repossess himself of his property st any time, 
via faeti, with or without their consent, without notice, 
process of law, or any formality whsterer; and thus, on the , 
whole, it msy be generally laid down that, in order to en- 
title a creditor to attach the property of his debtor in the 
hsnds of a third party, the latter must have something 
more thon the mere right to the custody — be must hold 
the subject under a contract express or implied, involving 
obligations on one side, and the other, similar to these, 
which were capable of enforcement by the actio direeta, 
and the actio coiUraria of the Roman law. 

** The distinction between custody and possession is no- 
where satisfactorily drawn in any of our authorities. Some 
of the points of contrast are pointed oat by Lord Ivory in 
Hamilton v. the Western Bank, 1 D., 159, where his Lord- 
ship takes occasion to show the diflTerence between the 
custody of a trade'unan who has got on article to repair, the 
possession still remaining with the owner, and the possession 
of one who possesses under a leval title, who has, as Eug. 
lish writers sny, a special property in the subject, suCU as a 
pawnee. The German jurists are more explicit. Possession 
they define to be, " Das oerhaltniss zii einer saohe worin es 
ist pbysisch m5gUch mit ansschliessnorg anderer auf 
dieselbe einzu-wirketi (Gros' Naturrecht, sec. 1^^), It is 
not simply the detention of a thing, but the detention to 
the exclusion of everybody else,~that is to say, detention 
coupled with the animus patidendU whether that rests on 
the right of property itself, or on some title derived from 
the proprietor, and even the animus here mentioned, the 
mere act of holding the thing, may be exercised either by 
the possessor himself direetiy, or through the agency of 
another. Hence the distinction which was made in the 
Boman law between one who was said *' poBsidere," and ono 
simply " in posfeuione es$e." The latter hud only the bare 
detention or custody; that is to say, was the hand by which 
possession was held, not for himself, but for another, nod 
to whom, therefore, the possefwor's interdicts of the civil 
low were not competent " Veluti conducta, commodatnriut 
depositarius, procurator ho8pe$ amicut," Yinnius In. Inst 
lib 4 to 15 and 5. 

The question then comes to be, whether these goods 
were in this policeman's custody or pcjssesidon at the time 
this arrestment was u.scd ? for, if only in his custody, 1 
scoreely tliiok they can be raid to be in *' the possession of 
a third party," in the sense of making him a debtor to the 
owner. The case that may be most nearly figured to it is 
that of a simple deposit The competency of an arrestment 
in such a case arose in Craig v. Thomson, 9 D 109 ; and, 
sUbough the decision went on another ground, I/>rd Mac- 1 
kcnzie observed that the validity of an arrestment in the • 



hands of a depositary vat ** an abatraet qamtion aomewhat 
difilonit to determine;^ and Lord Jeilrey doubted whether 
in such a ease the depoaitary was not entitled to disrsgard 
the arrestment altogether. In Polloek v. Seott, IG July, 
1844, a majority of the whole Court (Lords Moneriefl; FuU- 
erton, and Jeffrey dub.), decided that money conaigned is 
the hands of the Clerk of Court is arreaUhle by a creditor 
of the consignor,— on the principle that it is a eonditioaal 
debt, which, in the event of none of the other parties in 
the suit being found entitled to it, will belong to the eoo- 
signor himself. Neither of these cases, however, exactly 
coincides with the one under oonaideration. A pdlieo 
officer takes hold of property in the name of the law, and 
without, or rather against the owner^s oonsent^on the im- 
plied condition that as soon as the purposes of the law are 
satisfled, it will be restored in the same state to the owner. 
He takes the goods as he takeaaa individual **into hia 
custody," but not into his possession, for when the charge 
is abandoned, he would not be entitled to prevent the 
owner retaking possession Irrevi aumic In short whether 
the goods are atolen or not stolen, the officer holds them 
as the mere hand of the owner. When a man is lodged in 
jail, on a criminal charge, his pockets are searched, and 
their contenta kept for him by the Governor: if on trial he 
is declared to be innocent, would he not be entitled to de- 
mand back his property, even in the face of an arrestment 
used in the jsiler's hands in the interval? In this ease, 
there being no prosecution, it must be assumed that this 
yam was not rsf furtvva ; and were it neeessary to decide 
the question, I would have great difficulty in holding that 
it was at any time arresuble in Malcolm's hands. I r^hiin, 
however, from expressing any concluded opinion on that 
point beesnse whatever may be said as to the validity of 
an arrestment laid on before the receipt of Cooper's letter 
announdog the abandonment of the case, I have no doubt 
whatever that it was clearly incompetent after that letter 
was received. Thenceforth, Malcolm, for the purposes of 
the custody of these goods, waa not Cooper's agent, but the 
sgent of Henderson himself. He came precisely within 
the case which Professor Bell hss in view when he says — 
'* When goods are held in mere custody by a person who^ 
** baring no right to detain them a moment after they are de- 
** manded, may without illegality be violently and via faeti 
" deprived of them by the proprietor ; and who ean claim no 
*' retention and oppose no actio contraria against a demand 
" for the goodrt, the owner is to be held as hsving himself 
** the possession of them so as to exclude arrestment" (I 
Dell's Cnses, 509.) Such is precisely the position in which 
Malcolm stood towards Henderson when these arrestments 
were laid on. They are therefore invalid, and deeree of 
forthcoming is refused. 

Some enquiry took plnce as to whether the goodk wero 
the property of Henderson junior or Henderson senior. 
The case is not free from suspicion. But Henderson junior 
has, I think, made out aprtsia facie cose, which being, by 
the exclusion of the arresters, uncontradicted, will entitle 
him to the delivery of the yarn. Decree for the aom of 
4:13 will go out conditionally on the yam not being restored 
in 13 hours. Malcolm's expenses will be paid by the 
arresters equally, and Henderson will pi^ bis own himaelC 



15Tn JULT, 1861. 

SHEKIFF SMALL DEBT COURT, PERTH. 

(Mr Bhekiff Babclat.) 

Charles Skeoch, Writer, Glasgow, w. Robert 
M'Faulanb, Maaufouiturer, Auchterarder. and 
John Thomson, Djer there, and William Hallt, 
Manufcicturer there, as Assignees or Trust- 
Asttiguocs and Dispooecs on his Estate. 

Insolvent — Disposition and' Assignation — Prefcrenoe 
— Reduction. — An insoheiU,on the raolutiOH of a 
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ftmeeHng ofkU cndUorSf gnxnttd a duponiion and 

auignation im favour of two of ki$ ereaiton on 

their agreeing to pay oU the other er^dUort a com- 

poeUion of 12$ per £• A creditor^ omUled in the 

State of Afaxr$^ and who woi ignorant of the 

aMsignation^ raised an acUon for his debt against 

the insolvent and the dieponees^HM that the 

tntolvent was stiU liable for the debt^ Inti decree of 

oAio^vttor pronowneed infonour of the dieponees, 

Thx case originated in the Small Debt Court, 

Perth, and was decided according to the following 

notes issued by the Sheriff-Subistitute: — 

The defender, Robert M*Far1ane, having become 
iDBoWent, called a meeting of his creditors, which 
vas attended by the defenders Thomson and Ually 
(the two principal creditors), another creditor, and 
a mandatory acting for four creditors who were 
absent. It does not appear whether the insolvent 
was under diligence, or had been made notour bank' 
rupt. A regular minute was taken of the proceed- 
ings at this meeting, from which it appears that the 
insolrent produced several states of affiun, with 
books and vouchers, all which were said to have 
been examined by the meeting. 

According to the State of AffidxB» the free assets 
were estimated at £680 15s 6d, and the amount of 
ordinary liabilities £9H 18s 7d. It was noted 
«• that the estate would thereby afford a dividend of 
<<148 10|d per £ ; but this without any sum being 
** deducted to meet expense of realisation." 

The minute proceeds to state — '' Mr M'Farlane 
** purposed to pay a composition of eleven shillings 
** on his ordinary debts, and to find security for the 
*< payment thereof. ~ 
^ of said composition." 

The meeting resolved that '<Mr M'Farlane be 
** requested to execute a trust deed in favour of 
** trustees for behoof of his creditors. " 

At this stage it was suggested that " Mr Hally 
** and Mr Thomson might unite in making a suitable 
*'ofier to the creditors; and these gentlemen re- 
«* quested till Monday to consider the matter, to 
« which the meeting agreed." 

This last suggestion was followed out ; and on 
the 15th November, 1860, the insolvent M'Farlane 
granted a disposition and assignation to Thomson 
and Hally, proceeding upon the narrative of said 
minute, and that Thomson and Hally had since the 
said meeting agreed and arranged to pay the credi- 
tors a composition of 12s per £ on their respective 
claims, payable by bills at six months date. By 
said deed, M'Farlane assigned generally and speci- 
ally his whole property and effects (with the excep- 
tion of his hoTisehold furniture) upon condition that 
^liomson and Hally should proem's and deliver to 
him a full discharge by his creditors of the whole 
debts owing by him, according to a list annexed, 
and subscribed by him. That list, including the 
debts due to Thomson and Hally themselves, 
(which were of the greatest amounts), shewed 
liabilities to the increased extent of £946 28 7d. 

The assignation was intimated to certain oalcn- 
derers in Glasgow, and the stock and eifects were 



duoed in &vour of the insolvent, subscribed by 
Thomson, Hally, and ail the other creditors men- 
tioned in the list, acknowledging a settlement by a 
composition of 12s per £, amounting in all to 
£567 Ids 3d. 

This action was brought against M'Farlane, the 
insolvent, and Thomson and Hally, *' as assignees, 
*'or trust assignees and disponees on his estate,** 
for an account of £11 IGs lOd, for law business on 
the employment of the insolvent previous to the 
date of said meeting. 

The pursuer's name was not mentioned in the state 
of a&irs or list of creditors appended to the assigna- 
tion. It was proved, however, that, at the meeting, 
M^Farlane mentioned that the pursuer had a claim, 
but for which no account had then been rendered, 
and that he would take it upon himseli^ as it was 
thought to be small, and not to amount to more 
than £3 or £4. 

M'Farlane defended hunself upon the ground that 
the other defenders had taken upon themselves 
payment of ail his creditors. But although he was 
correct in this plea of an arrangement, to which the 
pursuer was no party, he could not by tikis be 
relieved from his personal liability. Decree accord- 
ingly was at once entered up against M'Farlane. 

The question with the other defenders is one of some 
nicety. 'Xhe policy of the bankrupt Uw is fbr equal distri- 
bution of the esute amongst the whole creditors, subject, 
however, to all preferences obtained by legal diligenoe, but 
excluding all proferenoea otheririse sought to be obtained, 
ofall which the law is justly jealous. It seems against 
equity and law to permit Thomson and Haliy, by any extra- 
-w -w «M« w^— judidal arrangement, to obtain itdl payment, and it may be 

The'^ting dedinedto'iiio^t JJ" M ^n^tiT^' ''^' "^ '"""" ""* °'^ "^*°" 

There is a case which at first sight supports the pursuer's 
claim against Thomson and Holly : — 9d Dec, 18:^9, Adam 
Crawford against Adam Black. Carfirae, an Edinburgh 
bookseller, called a meeting of some of his crerlitors, in his 
shop, when it was arranged that such of the creditors 
present, as could identify any of their stock should take it 
back, and that those who thus got more then others should 
agree to pay certain specifled sums ss a dividend, to those 
who got less or none at all. After eighteen months, a 
clothier in Edinbuiigh, brought an action against the ere- 
ditors who had thus taken back their stock of books, con* 
eluding for full payment, of his debt, llie Lord Ordinary, 
(Jeffrey), found ** that the defenders, creditors of Andrew 
** Carfrae, when they knew him to be in a sute of insol- 
"vency, intromitted with, and distributed among them. 
** selves a poriiun of his effects, without warrant of law or 
"intimation to his other creditors: Found it not allejjed 
" before doing so, they made up a state of Carfrae's debts, 
" or an inventory, or vsluation of the effects of which they 
"took possession; that by this illegal and improper conduct 
** they have rendered themselves liable in a question with 
" the pursuer to replace the effects so carried off, or their 
*■ value, and failing their doing so within fourteen days, 
" decerned against them in terms of the libel, and found 
** the pursuer eniided to his expenses, &&** 

The Inner House adherad. It was observed by Lord 
Balgray " that the property ought to have been fully ia- 
"venttiried, valued, afid held as the common stock for 
** equal division amongst all the creditors. Every credi- 
** tor should have been called, and those who were present 
" should have acted as trustees for tbose who were ab^ent." 

The report of this case in Deas k Anderson, as well as 

in Shaw, may be consulted. It will bo seen from both reports 

to have been a ^eiy special case, and in many respects dif. 

leriog from the prexeut. 

- ijijj.i. The defendei-'s agent argued that Thomson and Hally 

subsequently realized. A deed of dischai^ge is pro- ' mu^t be held as honajlde puichasei-s of the whole bankrupt 
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entate, for which the price p«id vu the obligation to settle 
with a given number of creditors for ISIs in the pound, but 
a* they were the chief creditors themselves, it is veij 
doubtful whether by such deed, if properly challenged, they 
oonIdhave,by such an extnyudidal arrangement, excluded a 
creditor, not mentioned in the list^ firom all participation 
in the divisible fund. 

No account of the defender's intromissions has been pro- 
duced, but it was stated that the resuH was that they 
themselves were not paid the full amount of the stipulated 
dividend of ISs. 

At one time the Sheriff was inclined to order produetion 
of such a state, and had an excess been found after paying 
expenses of realization, he was inclined to give the same to 
the pursuer. He was inclined to this opinion because of 
the equity of the bankrupt law, as recognised in Crawford 
and Black. But on more mature consideration, and seeing 
the specialties of that case where there was no deed of 
assignation whatever, he can find no legal principle for 
reaching such a conclusion. The deed of assignation must 
either be good or bad. If good the assignees are entitled 
to any benefit they have thereby obtained as tbev alone ran 
the risk of loss, and which they say, in point of fkct, thej 
have actually incurred. If the deed was originally bad it 
must be set aside in competent form. The pursuer might 
have poinded or arrested his debtor's effects, under which 
a competition would have arisen between his legal diligence 
add the defender's assignation. The pursuer might have 
sought to reduce the deed under the Act 1631, but then the 
deed was neither gratuitous nor to persons conjunct and 
confident with the granter. He might have pursued a 
reduction of the deed as a preference under the Act 1096, 
but this could only be on the ground that the granter was 
made notour banlmipt within sixty days of the granting of 
the deed, and that it was designed to give and actually gave 
a preference to the assignees. Lastly, the pursuer might 
Lave challenged the deed as a fraud at common law. But 
for this there appears no ground. Yitious intromis- 
sions apply only to interference with efieets of a debtor 
deceased. Intromission with the effects of a living debtor 
is the foundation of an action of accounting or of damages. 
The mode of winding up the estate of an insolvent adopted 
in this case, receives some countenanco from the cases 28d 
January, 1751, Ck>uper; 0th February, 1759, Stalker, M. 
744.5. But in thete oases the trustee could not by any 
means draw nwre than his eqttal share of the proceeds 
alongst with the other creditors, whereas in the prcgent 
cane it is possibJe that the defenders might have obtained 
a preference. There is therefore no small risk in such a 
mode of procedure if properly and timely challenged, 
(which has not been done in this case). This is well illus- 
trated in the case 16th July, 1851,Todds v. Smith, 13 D. 1371. 
There the estate of an insolvent was made over to a person 
who was to make a corresponding advance to settle with 
all the creditors. The advance was never made nor any 



24th Jult» 1861. 

SHKRIFF COURT, GREENOCK. 

(ICb Bhbbift Tshnsht.) 



Jamis Hinsbt 0. John Dumoan^ Hendry's Tnurtee. 

Proof of Non onerontj of Bill — ^Writ or oath of 
Drawer — Bankrupt. — A Bill was acoepUd **Jbr 
value" The dnwer became hanbrupl, and the 
hill wu retired at matwrity hy the aceeptar, who 
then lodged a claim on the Bankrupi estate. The 
claim was refected by the TnuUe, and the claimant 
appecded. On the averment thai though formally 
a debtor, the accepter was reaUy creditor, the bill 
having been accepted without value^ but as there was 
no writ to prove that averment, and as reference 
could not be made to the Bankrupt's oath, appeal 
dismissed. 

This was an appeal hj the pursuer^ a fiumer in 
Kilmalcolm, against the deliyeranoe of the defender, 
trustee on the sequestrated estate of the appellant's 
brother, Alexander Hendry, baker and fiurmerin 
Port-Glasgow, rejecting the appellant's claim to be 
ranked as a creditor on the said sequestrated estate. 
On Ist August, 1860, the bankrupt drew upon 
his brother, the appellant, by hill at three months, 
for £30, " for Tslue receiTcd." The appellant ac- 
cepted the bill, which was discounted by the drawer. 
On 27th October, thereafter, and before tho bill 
came to maturity, the drawer's estates were seques- 
trated, and the respondent was afterwards appointed 
trustee. When due the appellant retired the bill, 
and claimed to be ranked, for the amount thereof 
as a creditor on the sequestrated estate; but tho 
respondent rejected the claim in respect '* the bill 
" produced and founded on is evidence only of the 
'' claimant being debtor to and not creditor of the 
** bankrupt, in the sum claimed for, and further, 
*' that no explanation whatever is given of the nature 
" of the transaction." 



Against this deliverance the claimant appealed, 

. alleging that the bill was granted by him without 

l»oymont made to the creditors. But the estate was realized ! yai^e, and as an accommodation to the bankrupt. 

hy the assignee. An arrestment was laid m_ his hands by m. ^ mu^„„ :. ♦u, Rh»^ff*- 4nH««««f ^ 



a crcditor^a seqaestmtion was then obtained of the estate, 
and in a competition between the trustees and the arrestee 
the latter was preferred, as it was decided that the assignees 
held the estate for the insolvent, and not for his creditors. 
In this way the arresting creditor operated full payment 
of his debt in contradiction to the object snd terms of the 
very deed under which the arrestee could take ponsessiun 
of the estate. This case illustrates the risk of departing 
fi-om the ordinary and legal modes for division of the 
esiote of an insolvent. 

Under the whole circumstances let a decree of absolvitor 
be entered up for Thomson & Hally, but without costs. 

Act, UoiucK Skk£TE. kit. Thowsoh & Hatxy. 

W. L. YooNO, Auchtcrarder. 



The following is the Sheriff's judgment: — 

The Sheriff-Substitute having heard parties' procurators ; 
Finds that it is alleged by the appellant, James Hendry, 
that the bill on which he cloims, although signed by him 
as acceptor, was truly granted without value as an accom- 
modation to his brother, Alexander Uendry, the bMnkmpt : 
Finds that this allegation can only be proved by the writ 
or oath of the said Alexander Hendry, ihe drawer of Kuid 
bill ; Finds that it is not stated by the appellant that he is 
in possession of, or is able to produce, in evidence, any wtit- 
ting of said Alexander Hendry, tending to prove his avrr- 
ment, and that it is. therefore unnecessary to allow any 
proof by writ: Finds further, that a relerence cannot be 
competently made to the oath of said bankrupt; 'Jliertfore 
dismisses the appeal agninst the judgment of tho tmsttpo 
on the sequestrated estate of the said Alexander Hendry, 
rejecting the appellant's claim : Finds the appellant liable 
in expenses, allows an account to be lodged, and remits the 
same to the auditor of Court to tax, and report, and 
decerns. 

For Jamos Hendry.— Messrs Dkniuston fc Macbohald. 
Fur John Duncan, — Mr BoB£Rt Blauk, Jun. 
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26th July, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Bell.) 



M.P. Wm. Hart & John Geumbll, Procurators 
Fiscal of Court, Nominal Raisers, v. Jambs Pan- 
ton & Co., General Merchants, Glasgow^, Real 
Raisers, and Patrick Lsttbrb, Pawnbroker, 
Alloa. 

Sale — Fraud — Theft — VUiumreale. — A watdtmaker 
faUely represented to a dealer that lie wanted a 
selection of watches and guard chains to shew to 
third parlies for choice and purchase — He selected 
several gold watdies and guard chaiits, and 06- 
tained possession; next day he sold the whole of 
them to a pawnbroker, and absconded. The 
tifatches and chains having come into the hands of 
the Procurator Fiscal, from whom they were claimed 
by the dealer, and the pawnbroker, the Fiscal raised 
an action of muUiplepoinding to have it found to 
whom they truly belonged — Held, thai the proceed- 



portion of the articles against a definite day, was 
denied ; and it A?as explained that, under the 
transaction, M'Call could have disposea of all or 
any of the property, under an obligation to account 
for tho prico. 

After obtaining possession of tho watches and 
chains, M*Ca11 had gone and sold them to Letters, 
and, shortly afterwards, M*CaIl had fled the country. 
He had also been indicted on a chaise of falsehood, 
fraud and wilful imposition, as also of theft ; but 
as he did not appear, he was fngitated. The ques- 
tion now came to be, whether the crime of which 
M'Call had been guilty was falsehood, fi-aud and 
wilful imposition, or theft. If it was to bo held tho 
former, it did not, it was argued, impart such a 
vUium reale into the transaction with Letters as to 
render it void ; if tho latter, it was admitted it did, 
and Letters* claim was bad. 

The parties were then heard in support of their 
respective claims, and thereafter, the Sberiff-Sub- 
stituto pronounced this Interlocutor: — 

Having heard parties* procurstorfl, and resumed consider- 
atiun of proof, prodactions, and whole process: Finds tho 



ings of the waUhmaker was such a tortious convert nomiual raisers liable only in once and single payment of 
^ /. - ..... the fund in medio, consistm^ of two sold watches and 



sion of the property as amounted to tJteft, or was so 
nearly akin to theft as to give to the dealer a riglU 
to reclaim them from the pawnbroker. 

This muUiplepoinding was brought by the nominal 
raisers to have it found to whom belonged two gold 
watches and four gold guard chains, which had come 
into their hands in the course of a criminal iuvesti« 
gation made by them upon a complaint or informa • 
tion against John M'Call, watchmaker, Tillicoultry. 
The watches and chains had been got in the posses- 
sion of the defender Letters, and were claimed by 
the other defenders, Pauton k, Company, as their 
property. 

Pantou k Co.'s statement was this: — M'Call, who 
was a customer of theirs, had called at their place 
of business, and stated that a watch and chain were 
to be presented to some person in his neighbour- 
hood, and wished to see their gold watohes and 
chains that he might select a few for the purpose of 
taking them to Tillicoultry, and submitting them 
for tho decision of the parties taking charge of the 
presentation there. This statement turned out to 
be iintrue. They had, however, shown him several 
watches and chains, and M'Call liad selected the 
two gold watches and four gold chains identified as 
those in the pursuer's possession. M'Call took the 
watches and chains with him for the inspection, as he 
said, of the parties to the presentation, a watch and 
chain was to be selected and retained, and the 
leniaiudcr i-ctnmed on the Monday following. 

This was not quite admitted by Lettei-s. His 
statement was that there was a course of dealing 
between M'Call and Pantoo & Co : that M'Call had 
a running account with thnm, nnd that they were 
in the habit of supplying him uith watches, guards, 
c'ocks, and otlier goods, on credit They were 
accustomed to take bills from hiiu; and that he 
generally stood their debtor in a considerable 
aaiouut. Any siKjcilic anangemciit fjr rcturniug a 



four Rold puard chains; Finds that no defences were 
stated to the competency of tho rouUiple)X)inding at tho 
flrst calling of the cause as required, wlicre such defences 
are to bo stated, by section 8 of the Act 1G& 17 Vict., c. 80: 
Finds therefore that the claimant Letters is not entitled to 
insist in his claim or revised claim in any plea prejudicial 
to the competency of the nmltiplc)x>inding: Finds, farther, 
and on the merits of tho plea so insisted in by said claimant, 
that the said watches and chains having lawfully passed 
into the hands of tho nominal raisers in the course of a 
criminal investigation instituted by them, and the said 
articles being thereafter claimed from them by two diflfcreiit 
parties, a multiplepuinding is a couipcteut mode of asccr- 
taining tho rights of the com])eting parties, aud brings out 
the merits of the question with as little prejudice to t lie 
claimant Letters as would have been the cose if said ques- 
tion hod been tried in the shape of a direct action for resti-^ 
tution by the other claimants, James Fanton & Co., against 
him: Finds upon the merits of the respective claims, that 
the said articles wci*e given on the 23rd Xovenibcr, 1859, 
bv the claimants, Fanton & Co., to whom they belonged, to 
tfie party, John M'Call, watchmaker, Tilliconltrv, who has 
since absconded, on a false representation made by M'Call, 
that a gold watch and chain were about to bo preseuted by 
a committee in Tillicoultry to an individual there, and that 
he (M'Call) would like to be able to shew several watches 
and chains to said committee for selection, and that he 
would return to Pauton & Ca what were not selected, and 
would pay them the invoice price of the watch and chain 
which were selected : Finds that in this way, no sale of tho 
watches and chains was made to M'Call, and the property 
in them remained in Fanton & Co., whilst M'Call was en- 
trusted only with their temporary possession for a si>eci/ic 
purpose : "h inds that, instead of exhibiting the goods to any 
committee in Tillicoultry, M'Call ftold the whole of them on 
the fullowinr day, in Xlloa, to the claimant Jjcttcrs, at a 
price considerably under that stated to him by I'an- 
tuu & Co. as the invoice prices, aud M'Ctdl applied 
the money so obtained to his own U!M!S and purpos(;s: 
Finds in these circumstances, and in point of law, that 
M'Call, by said tortious conversion of thn j)riipcrty which 
dill not belong to him, committed t\\\ act of thrft, or at all. 
events, an act of a nature su nearly akin to theft, as to give 
right to the true owner of the goods to reclaim them 
frcnn the party who acquired ri^ht to them only through 
^['Call's crime. Thcrefoix*, and imder referrnce to the 
amiexcd note, Finds that the claimants, .lames Fanton & Co. 
;is the original and undiycsted owners of the said goods, 
have the preferable right tbeieto, aud prcfeis them accord- 
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ingly: Finds the claimant Letten liable to them in 
expense!, ajlows an account thereof to be given in, and 

and report, and 



remits the same to the auditor to tax 
decerns. 

Note.— The distinction between breach of tmst and theft, 
as established bj late decisions of the supreme courts — 
See, in jMirticular, Brown, July 8, 1838 (Swinton, rol. 2, p. 
»94) ; Meosie, September 21, 1842 (Brown, rol. 1, p. 419) ; 
Bradley, February 8, 1880 (Shaw, p. 801); Watt, December 
8, 1851 (Shaw, p. 619) ; and Kneen, June 28, 1858 (Irrine, 
Tol. 8, p. 161)— 4eems to be, that where the custody of the 
goods only is transferred, the custodier who makes away 
with them commits thett; but that if an absolute and 
general ri^fat of disposal is given, the offence is breach of 
trust only if the rignt be tortiously exercised. Now, in the 
present case, the goods were given to M'Gall on a false 
representation made by him, for a defined and specific pur- 
pone, in connection with which alone there was a limited 
right of disposal. If a watch and chain was approved of by 
the committee, they were to be sold to them, and the price 
paid over to Panton & Co., and the other watches and 
chains were to be returned. If no watch or chain 
was selected, then the whole were to be returned. 
But having got the goods on these express conditions, 
M'Gall almost immMiately made away with them at 
a reduced rate, without any reference to the pretended 
committee. If, as was held in Brown's case, it is theft 
in a watchmaker to dimose of a customer's watch which 
has been entrusted to him to repair, IfCaH's act was 
theft a fortiori. He got the goods on false pretences, and 
never used them for tne purposes for which they were lent 
to him. In Watt*s case, in which it was held that where 
yam is given to a workman for the purpose of being woven 
into a web, he is guilty of theft if he appropriate the yam 
to his own use, the Lord Justice Clerk remarked — "I Lave 
"ever been of opinion that theft under trust was a known 
"crime, and that the property being under trust, constituted 
*' the offence an a^;gTavated charge of theft. I have also 
" been long of opinion, that we were too much in the habit 
*' of regardmgsuch offences as embezzlement, and not theft." 
In Kneen*8 case, where the master of a vessel received coal 



Niooll, the oomnioD debtor, on 3d December, 
18C0y granted tbe following letter:— 

" Pntn, 8o Dbcbmbr, 1860. 

" Sib, — I have, with the oonaont of sevoral of my credi- 
*' tors, disposed of my stock-in-trade and shop furniture, to 
" Mr Thomas Munro, Grocer, Perth, who has now t-utcred 
" into possession thereof. I hay* handed you an inventory 
" of my household furniture, and the few accounts due to 
*' me, and hereby authorise yon to reoeive payment from 
" Mr Munro, of the foresaid goods, to dispose of my house- 
" hold furniture by public roup or otherwise, and to uplift 
" my accounts outstanding, and I hereby declare that your 
*' receipt shall be binding on me. 

" As I have now accepted a situation, and am desirous 
" to try to make a liyelinood for my family, I have been 
'* advised by the foresaid creditors, to consign the whole of 
" my effects to you, as above, on behalf of my creditors, of 
"whom I now nana you the Mjpended list, and subscribed 
" the same, and trust you will succeed in getting them to 
" agree to accept my coniposition, which, so &r as I can at 
" present ascertain, will be about 8s per pound sterling, 
" one-half of which may be paj^able at once, on the agiee- 
" ment of my creditors to reoeive the same, and the remain- 
" der at the end of three months thereafter. Ihe sum ow- 
" ing is X279 8s. 

" I am, Tours obly., 

"(Signed). JOHN NIGOLL." 

Annexed to this letter was ft list of the creditore, 
with the ftmonnt of their debta^ the porsner being 
ftmonget the number. 

Unfortunately, this letter is not addressed to any person, 
but it appears from the facts adopted by the pursuer himselfp 
that it was intended for and acted on by John Grant, one of 
the arrestees. Thomas Munro, the otiier arrestee, granted 
a bill to Grant whereby, and in cash, he paid for the stock 
purchased by him from Munro. Hie pursuer arrested in 
the hands both of Grant and Munro, upon the 15th of 
l>ecember, 1860. After Munro had thus settled and paid 
Grant, there were no funds in his bauds at the date 
Holding the letter in effect as a trust 



n t, — «^ .JT-*-.. ^1-. ^i^^:-:^-. *u-* *i.^ «--. -.— «J- «r to CballC 



Court were so strongly or opinion that the case was one of 
Uieft, that they raaoA to receive a verdict of breach of 
trust. These cases leave little doubt of the law to be 
applied in the present instance. 

This Interlocutor was appealed ; but on a hear- 
ing. Sir Archibald Alison adhered. 

For Iietters— Ross. R. Auu>. 

For Panton & Co.— T. G. Wbioht. 



26th Jult, 1861. 

SMALL DEBT SHERIFF COURT, PERTH 

(Mb Sheuvf Barclay.) 

Nrtll Oaxfbeil Duff o. Johh Grant and Thomas 
Munro, Arrestees, John Kiooll, Common 
Debtor. 

Insolyent — Arrestment — Forth-coming — Trust 
Deed. — An inwlveiU granted a Utter wldch was in 



challenge under the Bankrupt law, but which the pursner 
has not attempted. Grant received and held the funds, not 
for behoof of, or accountable to Niooll, but specifically for 
Nicoirs creditors, including the pursuer. This was ex- 
pressly found in the case S3rd January, 1856, Sonper 11, 
p. 744. In that case the anestee held possession of the 
goods of the common debtor, under a letter yery sinular to 
that in the present case. A similar decision was given 9th 
February, 1759, Stalker, M ., 745. The pursuer founds umu 
the case 6th July, 1861, Tod, as decirive in his favour. But 
on examining the report it will be found that that case was 
very tpeeial. It proceeded upon a deed which lalsely set forth 
that a certain sum had been advanced b^ the arrestee, to 
the common debtor, in order to enable him to settle on a 
composition with his creditors, but which money was never 
advanced. The arrestee, notwithstanding, rsaUsed the es- 
tate of. the common debtor, which he held when airestmcnt 
was used by a creditor or a common debtor- In those 
circumstances it is clear that the arrestee was bound to 
account solely with the common debtor, and the fund was 
noways appropriated to his creditors who could not have 
made any claim under the deed. 

The estates of the common debtor in that case, were 
sequestrated, and the competition arose between tho trustee 



SubOance a TruH Deed. Thxmgh not addrened under the sequestration, and a prior arrester in Uie hand^ 
4^ ^«„ ^« ;/ *»nm fMjA /M* ;>t# /w.# /./ *h^ ^>^mAu^» of **»« assignee. Ihe question there was to whom the fund 
to any one, it was acted on Oy one of tfta creditors, j^ ^l,e amStee's hands belonged. 



belonged. 
No doubt Lord Cunningham is reported to have made 
some general observations favourable to the pursuer's view. 
But even these remarks do not materially aflbct the present 
issue. 

In the present cose Grant holds the fund specially d^ 

cincd to certain creditors. The common debtor, and no 

; creditor, in his right, can divert the ap)>lication of these 

[ fuDids, after completion of thu object by obtaining the fund. 



An arrestment was used in the hands of the acting 
Trustee, and a purchaser from him of the insoU 
venVs stock, upon which forthcoming was brought. 
Held that neither the acting trustee nor the pur- 
chasers, tcAo had paid before arrestment, were liahle 
to the arrester, the deed standing unreduced, and 

decree of absolvitor accordingly pronounced. • , , .,- . .. - j - 

rr«.„ :- ^J:^^*:^^ ^f iu«*u^«.;«^ »»4^. *i... /un^-. *"" *« ^^^S *>** ""^ transaction stands unreduced. 
TniB 18 an action of forthcoming under the follow- ! Let Recite of absolvitor U- entered u» in favour of both 
ing circumstances: — arnjstccs. 

: -4cf. Thomas. All KuTi;;s. 
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5iH AvciusT, 1861. 

SHERIFF COURT, GREENOCK. 

(ICb Shsbift TcnnvT.) 

JoHH Orb, Petitioner. 

SeiTiee — Heir of Provisicm^Vesting. — A beinff 
veaUd tn eertain heritabU M^^cte, oonifeyed the 
•erne to hinuelf and wife in liferent^ fir thsir 
liferent uu allenarfy, and to a d<tugkter €md two 
mm named, andtoanp other child or children that 
might be procreated of the marriage, equally among 
themf proeided they survived majority or enk rtd into 
marriage, andfaHing any of thtm before nutj rity 
«r marriage, to the eurvivort or survivor of them. 
On tliii conveyance if\fifiment followed, the elder 
cf the two sons having died during minority, and 
without having entered into marriage, — Held that 
hie share vetted tn him nctwtthatanding, and that 
the second ton was entitied to take vp the ^are of 
hie deceased brother, as heir of provision in tpeeial, 
to the exelutian of children procreated of the mar- 
riage tubtequent to the date of the conveyance. 

Tub now deceased John Orr, wright and block- 
maker in Greenock, (being feudally vest in the sub- 
jects after referred to) by dispocdtion dated 23d 
June. 1812, for the love and favour ho bore to his 
spouse and children, gave, granted, disposed, and 
conveyed to, and in &vour of himself and Janet 
M'Kenzic, his w'fc, and tho survivor of them, in 
liferent, for tho liferent uso of them conjunctly, 
and the survivor of them allcuarly, *' and to iSarab, 
** Joseph, and John Git, our cliildrcn, and to any 
** other child or children that mny be yet procreated 
** of our marriage, equally among th«;m, aud their | 
*' licirs aud dispouccs Avbomsocvcr, i)iovidcd they I 
** 8Ui'vivti mojority or marriage, aud failiug auy uf : 
** them before majority or marriage, to the siurvivors 
** or survivor of them, and to tho heirs and disponeca 
** of the survivors or siwivor, aud failing all of our 
** s:iid children before marriage or majority, tlicn to 
** my own nearest heirs aud disponecs whomsoever, 
" my just and equal half.pro indivieo, of all and whole" 
ocrtaiu subjects in Market Street, Grceuock. Tho 
dispositiou is abscluto, and contains an obligation to 
iufcfl amevel de me, aud abboluto warrnudico. It 
expresses no reservation of power to revoke or alter. 
It was delivered, and following by infcftmeut in! 
favour of tho dispouei'S, in exact accordance ^vitli 
tho terms of the wairant. Tho iiibtrumcut of stu- 
iuc U dated 23d June, and registered in tho Par- 
ticniar JUo^istcr of iSasiucs at Glasgow, 30th July, 
l^l'J. 

Jasci>h Orr, one of the nomination disponecs, was 
tho IJrst deceased. 11 o died iu miuority, shortljr 
art4.r tho [Missiug of tho iufeftnicnt. 

Sai-ali Orr survived majority, but died before the 
gruutcr of tho deed, unmamcd aud intcstito. The 
j;rautcr nud \t'u wifo, tho lifereutcrs, aftirwurus died, 
]c:iviug tho abovo dii<positiou aud iufcftmcnt uual- 
tcTcd. Tho only survivor is thj petitioner, who 



was served as heir of line and conquest in special to 
his deceased sister, Sarah, in her share of the sub- 
jects in which she died infiaft 

The present proceedings were adopted to enabTe 
the petitioner, as hour of provision in special to his 
brotiier Joseph, to take np the sbars vested in him 
by the destmation. 

It was objected by the representative of % 
younger brother of the petitioner, a child procreated 
of t& marriage after the date of the convey- 



1st. That no right Tested in Joseph nntU his 
arrival at majority or marriage; and 

2nd. That any right which be had reverted to 
his named snooessors, his surviving brothers and 
sisters, and their representatives, without service. 

For the petitioner it was answered — 

1st. That vesting did take place, which was 
plain from the deed itself and from the infeftment 
which followed on it (Rontledge v. Oarnithtr*, 
26th Jan., 1721; Sandford's Uer. 8no, vol i., 
p. 247.) 

2nd. That such took place notwithstanding the 
clause providing the disponecs attained majority or 
marriage, which had only the effect of suspend iug 
or postponing the period of payment, and not « f 
vesting. (Maitland's Trus. v. M'Dermid, &c ; D., 
vol. xxiii., p. 732, and authorities referred to ) 

3ni. That vesting having taken pkoe — the fro 
being taW and in hereditatejacente of the deceased — it 
must Ite taken out therefrom by the proper mode 
of traubfer, vis., service. (Duffs Feudal Convey- 
ancing, p. 445; Menziesy 750-1; Sondford, vol. i , 
p. 265.) 

4th. That the itervice, as heii of provision in 
special to Joseph Git, is the proper mode. (Erbk , 
p. 800 ; Mensies, p. 754 ; Sand ford, v. i., p. Z>'.) 
and 337; do. 380-1.) 

Tho Sheriff having taken the case to avizandum, 
pronouucctl an Interlocutor, serving the |>otitiou(r 
heir of provision iu special to Joscpii Oir as ciHved. 

For Peiiiioncr— .FoBFBT Blaik, Juu. 
Fur Objoctor— JouM AJacDoi oaij^ 



6th AcorsT, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sobrift Siinu.) 

Mark Davis v. His Creditors. 

Ceiwio bonorum — Act 6 and 7 William lY., cap. 
5G. sect. 17— Act of Sederunt, Gth Juue. 183*, 
sect 22. — An Interlocutor was prmouhccd (>j 
(U Slurlf refusing Cessio, in hiHJ siatu, tchic/t wjs 
reclahneU against, but the notd rtfasetl by Ute Co i* t 
of iicssion, and the ctwse rmntud siiuplicitcr tj 
the Sheriff, On a motion 6y the ofjictiitg Cudi ./. « 
for production of the ;>tir«Mrr, ke^d, that as nj 
motion had been maJe, or order jrououuad, «./. 

I 
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damini; the dAior to appear, and no eaU had 
been made upon the eauUimer under the bond to 
produce him before ike Interhador refueing Ceteio 
had been pronounoed, the proeete had then eome to 
a dote; and thai it woe therfofter ineompeUni to 
grant tA« ourfion until ike debtor had again moved 
iniL 

Is March, 1859, DaTis presented a petition for the 
benefit of eeteio bonomm. His petition was op« 
posed by several creditors. Objections and answers 
were given in, a proof before answer was afterwards 
allowMl, and interim protection granted on find- 
ing caution that the petitioner woald appear 
at all diets of Court whenerer his presence was 
required bj the objectors. Caution was found, and 
Davis liberated. In February, I860-, the Sheriff- 
Substitute, after a hearing, found Davis entitled to 
cettio, and ordained him to appear and take the 
statutory oath. This Interlocutor was appealed ; 
and on 22d January, 1861, the Sheriff altered, 
refusing oessio, in hoc datu, and recalled the interim 
protection formerly granted. Davis reclaimed to 
the First Division of the Court of Session; but the 
note was refuced, with expenses, and the cause 
remitted back to the Sheriff. The objecting credi- 
tors now moved that Davis should be appointed to 
appear personally at the bar; and after hearing 
parties* procurators the motion was granted, and 
the cautioner appointed to produce Davis, with 
certification. This order was appealed ; and after 
hearing parties the Sheriff pronounced this judg- 
ment, which has been acquiesced in: — 

Hating beard ptrties' procurators nnder the appeal for 
the pursuer, against the orders contained in the Interloca- 
tor of 25th April laat, both npon the competent and the 
merits of said appeal and whole process ; Finds the appeal 
competent in respect the order appealed against relates to 
the prodnction of the parsner's person, which is the merits 
invoWed in a process of cessio; and upon the merit of the 
appeal : Finds that by the Interlocutor of the Sheriff, dated 
S2d January, 1861, the cessio was refused, hoc sfaAHand 
the interim protection formerly granted to the pursuer was 
recalled ; which Interlocutor was affirmed by the Court of 
Session, and the prooess remitted again, timpUeiter, to this 
Court : Finds that by the cessio Act, and 7 William IV., 
cflp. 50, sect. 17, it is enacted that if the decree of eessio 
be refused, in hoe ttatu^ " either by the Court of Session or 
*' the Sheriff, the debtor may at any time thereafter, with- 
'*out the necessity of raising any new summons or petition, 
** apply to have decree of eessio pronounced in his favour ; 
*' and if the decree has, on review by the Court of Session, 
•• been refused, tn hoe itatu, the debtor may either apply to 
** that Court for decree, or present a new petition to the 
*' Sheriff, in which latter case proceedings shall take place 
'* as if no former petition had been pn^sented ;" and by the 
Cessio Act of Sederunt, 0th Juno, 1S30, sect. 23, it is 
enacted that *' when decree of cessio has been refused, hoc 
" $tat»t it shall be competent for the debtor to make the 
•* renewed application by a minute, without argument, 
*' annexed to his ori^nnsl petition ; and that he shall give 
" notice thereof to all his creditors, by letters addreased to 
** each through the post-office, paying the postage thereof, 
*' and the cau ihtUl not 6e taken vp till twentji doge ttfur 
- the despatch of all the said letters." Finds that the 
cessio having been refused by the Sherift hoe ttatu, end 
that Interlocutor having been adhered to by the Court of 
Session, without any motion being made, or order pre. 
Tiously prononneed, ordaining the debtor to appear at the 
diet, when the Interlocutor refuaing the oessio was pro. 
nonnced ; and no oall having been made npon the eaationer 



under the bond to prodnee the debtor at soeh diet, the pio- 
eess, ait«r that date, came to a elose, and no ftirther pro- 
eedors could take plaoe in the eanse until the petilioiier 
renewed the application for eessio by a minute, in terms of 
the Aot of Sederunt: Finds that no snch renewed s^pUea- 
tion having been made by the pursuer, and no order having 
been prononneed prior to the Sheriff's Interlocutor of 22d 
January, 1801, upon the debtor to appear at any diet of 
Court, it was inoompetent after the date of that Interlocutor 
recalling the oeasio, hoe floOi, and sfter the process had 
eome to a oloee, and without any renewed application for 
having been made, to pronounoe any order upon the 



debtor to appear in oourt, or upon the cautioners to prodne* 
him; therefore reealla the Interlocutor appealed against in 
toto^ reserving to the parties to proceed aa accorda. 
Act, J. MuzauAD. AIL P. Maolbos. 



9th August, 1861. 

SHERIFF COURT, GLASGOW. 

(Shsbivvb Stsblb & Strathibit.) 



WiLUAM CuAia & Co., Engineen in Glasgow, «• 
William Soxebyillb, Cotton Spinner, in Glaa- 
gow. et i contra. 

Contract— PenaltieB, paotional» penaL — A cotton inaaai- 
faeturer contracted with an engineer for certainpiecee of 
mac^ffiery, uikich were to be eompleteig fimehed and 
fitt/ed lip oy a certain day, failing which, a dieoounJt^ 
or reduction, or penalty, wae to be charged, qf £2 per 
cent, per week, from the pricee of the machinery not oo 
delicered, uniU completed — heid in accordance with 
Johneion T. Bohertson, let March, IS61— that the etipu. 
laiion \oae pactional and not penal, and wae not therO' 
fore eubjeet to modificaUon by the Court. 

Cbaig k Co., on 15th June, 1855, hrooght an action 
in the Sheriff Court of Glasgow against the de> 
fender, for a sum of £1106 17s 3d sterling, the 
balance due to the pun^uers aa at the 10th day of 
Maj, 1855, for machinery, dba, furnished to, and 
work performed by them for the defender, conform to 
accounts. Appearance was entered, and the defences 
stated were; (1) under written contracts the pur- 
suers had engaged to supply, fit up, and complete to 
the defender seyeral articles of machinery within 
certain specified times, under certain conventional 
penalties in case of fftilure, which the pursuers bad 
fiiilcd to do for various periods, from several months^ 
to upwards of a year, in consequence of which the 
defender had suffered loss and damage to the extent 
of at least j£2000, for which sum the defender 
pleaded compensation -, (2) it was specially agreed 
that if any of the various articles of machinery were 
not fitted up and completed at the several dates in 
the contract, a deduction of two per cent, per week 
would be made from the price, from these dates, 
until the same were fitted up and completed; and 
that the pursuers bad failed to supply the machinery 
within the stated periods, and bad thereby incurred 
the penalties or conventional deductions from the 
prices; and (4) the defender tendered a sum of 
£400 for a disduiz^ under protest that if the same 
were not accepted, the offer should be withdrawn, 
and should not prejudice his pleas in defence. 

Somerville, the defender in this action, brooght 
a counter-action against Craig and Co.» on 15th 
July, 1855, oomdading fixr a snm of J£2113, dus 
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by and prestable from the defenden u oonyen- 
tioxud penalties or deductions from the prices of 
machinery mentioned in the first action, agreed to 
he allowed and made as an equivalent for the loss 
and damage suffered by the pursuer in consequence 
of the defenders' breach of contract, as set forth in 
the defence to the former action, and certain sums 
of interest paid by the pursuer to the defendants for 
machinery before the completion thereof, and on 
which discount should have been allowed. The 
defences stated to this action were; (1) that there 
was no contract binding on the defimders in regard 
to the time within whidi the machinery was to be 
completed, and no penalties were therefore due; (2) if 
such contract existed, it had been abandoned by the 
defenders; (3) many of the articles were completed 
before the pursuer required, or was ready to reoeiTe 
them; and (4) the claim for discount was denied. 

Somerville, in August, 1856, raised another 
action against Craig & Co. for a sum of £53 
58. sterling, the amount of premiimis paid by 
the pursuer to the Anderston Foundry Company, 
patentees of an improvement for power-looms, for 
permission to adopt and use the patent on a number 
of the looms fumuBhed by the defenders to the pur- 
suer, and which premiums^ it was alleged, were 
included in the defenders' estimate of the price of 
the said power-looms. The defences to this action 
were preliminary {I) Us alibi pendens (2) an ad- 
mission that the x)atent premiums were included in 
the price of twenty of the looms, and an offer to 
allow credit for them when the defenders were paid 
their claims; but it was averred that the patent 
had expired, and no premiums were due; (3) the 
patent premiums beyond the twenty looms mentioned 
were not included in the price charged to the pur- 
suer, and that as the patent had expired no pre- 
miums were due. The three actions were conjoined, 
the records closed, and proof allowed and led by 
both parties at great length. 

On 22nd January, 1858, the Sheriff- Substitute 
(Steele,) pronounced the following Interlocutor: — 

Having heard parties' proct^rators, in terms of the fore- 
going appointment, and thereafter made arizandam, and 
lbJ]j considered the record and the ▼oluminons proofs and 
productions: Finds, in point of fact, that the parties en- 
tered into varions transactions together, for the supply, by 
the parties Craig Sc Co., to the party Somsrville, of various 
articles of factoi^ machinery, to be famished and fitted up 
vitbin a certain specified time, and at certain spedfieu 
priees, under certain discounts for cash; which transac 
tions, so far as now in dispute, are constituted by written 
eontraets, contained in the correspondence produced. That 
it is not now denied that Craig & Co. did actually and ulti. 
mately Aimish and fit up all the articles charged in the 
aocoont annexed to the libel, at their iustanoe, and that the 
prices charged in said account, with the ezeeptionB to be 
after specified, are either according to the stipulations of 
the contracts, or, as regards jobbings or the like, moderate 
and reasonable in themseWes ; and the claim of Craig & 
Co. is accordingly to that extent, but under said discounts, 
established : That the other claims under discussion consist 
of certain amounts demanded in name of damages and re- 
paration by Somerrille &Co., ope exeeptUmU in defence, and 
op« aetionis in their counter aoticns, on the groimd that the 
machinery was not furnished and fitted up within the stip- 
ulated time, whereby loss has accrued, which is either 
liquidated by agreement or established by proof; and also 
that Somerrille & Co. have been called upon to pay certain 



suras for patent priTi leges attaching to parts of the machin- 
ery, which sums ought to haye been paid, under the con. 
tract, by Cniig & Co. : That the said claims of reparation 
and damage for delay in delivery, in so far as they relate to 
certain machinery contracted far in August and Septtfmber, 
1853, and vbicli were originally sUted at upwards of £2000, 
and were afterwards modified to i'OlU 17s. f>d., have now been 
i^ithdrawn by the minute No. 14 of process, for the reasons 
there set forth, and under reservation of the pleas of par- 
ties in other respects, and said claims therefore require no 
further consideration: That in regard to the contract of 
November, lb5S, for the delay in the execution of which 
damages are still claimed, the same is constituted by a 
series of letters between the parties, commencing on the 
9th and ending on the 10th November, 1852; and in regard 
to the contract of December, 1852, for the delay in the 
execution of which damages are also still claimed, the same 
is constituted by letters commencing on SOth November and 
ending on 11th December, 1852 : That in regard to both 
these contracts the correspondence distinctly establishes that 
Somerville & Co. insisted upon the machinery therein 
ordered, respectively, being completely finished aud fitted 
«p in their works wit bin the times ultimately si»ecified, or 
referred to in their letters of 17th November and llih 
December, under the exprrss condition ihat if not so 
finished and fitted up, Somerville should be entitled to 
an abboluto deduction, t:om«time8 termed discount, and 
sometimes penalty, of £2 per cent per week from the 
prices of the machinery not so delivered, until completed : 
That although Craig & Co. seem to have been reluctant aJt 
first to submit to these terms, and in their letters struggled 
hard to escape therefrom, and either to leave the time dis- 
cretionary, or the damages a matter of after aciljustmeut, 
Somerville 6b Co. refused to modify their terms, and gave 
distinct and (specific notice that it was only upon the foot, 
iog of these being complied with that the work was to be 
undertaken : That Craig fc Co. did accordingly, after such 
notice, and upon that footing and no other, commence the 
work and caiTy on the same : That they, nevertheless, alto- 
gether failed to famish any of the machinery contained in 
these contracts within the stipulated time, and the corres- 
pondence produced is full of remonstrances and complainte 
by Somerville & Co. at the delay in completing the contraota, 
and of protestations and excuses of various kinds urged by 
Craig & Co. in extenuation of their breach of agreement : 
That these several excuses have also been brought forward 
in the proof; and at the debate, but not one of them appears 
to have any solid foundation : That in particular it waa 
said— firstly, that an extension of time had been agreed to 
by Somerville & Co^ or their servants— but such extension 
is wholly denied by Somerville, and also by his servants-^ 
even if they had power to undo the stipulations of a writ- 
ten oontraet on that head, which it does not appear that 
they bad, or if it were competent, as it is not, to modify the 
written contracts by parole: That it was also said'— secondly, 
that Somer\iJ)c & Co. had occasioned the delay themselves* 
by pointing out and requiring certain alterations and im- 
provements upon the machinery while m progress of making. 
But the contracts expressly stipulated that the machinery 
was to have all the most rerent improvements, so that these 
must or ought to have been in contei/ylation before the 
time Was limited, and in the letters forroing the original 
contract Craig Jb Co. asked and obtained an extension of the 
time first proposed, just because such alterations and im- 
provements might be lequired ; and there is, besides, no 
reliable evidence that such alterations or improvemento as 
were made did i-eally occasion the necessity for extra time : 
That it was said— thirdly, that Craig & Co. ^ero prevented 
from finishing the work within the limited time by cir- 
cumstances beyond their control ; but this statement, when 
examined, turns out to be nothing more than that the work- 
men whom they employed, and thought fit to continue in 
their emplovment, were, like other workmen of the same 
sort, in-egular in their habits, or unwilliog to do their pro- 
per work, while Somerville & Co., in their correspondence, 
and especially by their letter of 11th December, 1862, dis- 
tinctly declared that ihey would be liable for no accidents 
whatever : That it was said— fourthly, that according to the 
usual practice, a certain time must be allowed after machin- 
ery being deUvered at a work for its being fitted up, adjusted, 
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tiid fliaited ; but by the MotneU tbemwlTes Craig & Ca 
abnolu^elj boand themselves that the mschioeij should be 
" rf «djr, fltted up oomplete," or ** all eompJete," bj the times 
rcspectivelj specified, which necessarily inclodes its being 
tbtn put into a sUte fit to be set to immediate work ; end 
in one of the letters (12th November) Craig Sc Co. them, 
selves speak of the fitting up In the works as sn event in 
e^intemplation in fixing the Ume : That it was said^^fifthly, 
that the machinery, however late of delivery, was delivered 
in whole or in part before Somerville & Co/s works were 
ready to n^coive it, and therefore they ooold net pretend any 
loss from non-delivery ; whereas it appears that, even if 
this were a relevant ezco.se for breach of an absolate obli- 
gntion, Somerville & Co.'8 works were ready, de facto, for 
the rtoeption and use of tlie machioery loog before any 
port of it was delivered, aUhouph tliere might be some 
matters in the oonrse of oompletion, ituch as painting or the 
like, not then ezecated at the works, which, however, had 
nothing to do with either the reception, fitting ap, or use of 
tlie machinery : That it was aaid^ sixthly, that Somerville 
& Co., althongh on a former occasion they had made a stipn. 
lation for damages in the event of delay as to other machin. 
es7, had not exacted soch damages, notwiihstaoding delay 
had taken plaoe ; hot this was truly a matter pleni arfrtfrn, 
and eould have no bearing on subsequent contracts: That 
it was said— Reventhly, that Somervilie & Co. had made a 
tender of J^-LCO in settlement of Cmig k Co.'8 claims, which 
sum oould not have been due bud the claims of damsge and 
deduction been substsntial. But it appeared Craig & Co. 
had rejected the tender, and that it had been msde withoui 
prejudice: 1'hst these several excuses ibr delay having 
proved unavailing, regard must be hsd to the time at which 
delivery of the machinery actnaUy took place, aud it is upon 
the whole sufSdently instructed that the dates of the ma- 
chinery being actually fitted up and ready for work are 
accurately given in the account No. 1, subjoined to the first 
summons at Somerville & Co/a insunce, which also mainly 
oon-espondD with the dates in the account suljoiried to Craig 
& Co.'s summons, end with the invoices delivered at the 
time, aAer making allowanoe for the circumstance that the 
dutes in Craig & Co.'s account and invoices are thoce on 
which the mAchioery was sent out frum Crsig & Co.'s own 
works, after which it took from a week to a fortnight gene- 
rully before it nas oompleted aud ready for starting in Som- 
ei-ville & Co.'s works: That in addition to the claim made 
nndcr the conti-acu fi^r liquidated damages, a deduction by 
way of per.centage, evidence has been given by skilled per- 
sons, for ScmervUle & Co., to the efiect that sctual damage 
had been austoined in Somerville & Co.'s bubiness by the 
want of the machinery, according to tlie known price oi 
ntaieritils, and usual profit therefrom, at the time; for cal. 
oulatiog the extent of which, data are to be found in the said 
evidence : That no counter evidence on that head was ad. 
daced or even tendered for Craig it Co. : That in regard to 
tlie claim for payment of the patent premiums, it was stip- 
ulated thst the ^tachinery to be ftimished under the contract 
of December, 1853, was to be the some as the "last supplied," 
including all improvements, and it was also an element of 
that contract, sUmittedly essential on both sides, that the 
]'rice to be paid by SomervDle & Co. for such sdditional 
ii.acbineiy and improvements, ** including the patents for 
tlie same," wiis to be less, on tlje a hole, than they had paid 
fi<r the former machinery under tlie contract of November: 
1 hat tlie pnce thus agreed upon was £9 per loom, and if 
the premium payable to the patentee is not to be held ss 
ii!c]utied in said price, the amount pnyable by Somerville dc 
Co. would be larger, instead of less, than the price paid lor 
the previous machinery : That Someiville & Co., while the 
work was in progress, made various payments to aooount in 
cash and by bill, but, as tlie correspondence shews, without 
any woivor or abtinJooment of their counter claims for 
damages, and under the distinct reservation of these. And 
upon thetk) fijdin,.s, in point of fuct, finds, in point of law, 
that aUbough in general when a penalty is stipulated for in 
a cuo tract, it covers ouly actual damage proved to be FUi»- 
iidued by breach of the contract, yet parties may laafuU/ 
eater into coniructs, binding themselves for the payment of 
spcciitl and pn>cise sums, by wsy of penalty and damage for 
l.ieuch tlioreof, liqiiiiluted in the contract itself, and invs- 
I cctive oi any proof of actual damage, provided apt and 



appropriate words are vsed, expressive of such obligatioor. 
(Shaw on Contrar.s, sec 196.) Ibat obligations of that 
description have repeatedly been euforeed by the Sapreme 
Courts in Scotland, especisUy in the contract of leaxe, 
which, however, considered merely as a contract, eontaina 
no elements that should render the enforcement of such 
obligations private or peculiar to leases, or prevent the en- 
forcement thereof in eontraeta of sale, or of loeatio oper a nm, 
of both of which the contracts between the present parties^ 
to a certain extent, partake. That in Engliind, the h&w of 
which, on this point, does not seem to difior from the faiw 
of Scotland, tlie Courts have been accustomed to enforce 
precise implement of such obligationa in eontracts of 
varioua descriptions, and llr varicus purposes. That, 
eonaideted as a whole, the terma of the eontraeta be- 
tween the present parties do amount to a precise sgreo. 
ment for specific snd liquidated damages by way of deduct- 
icg from the price, or otherwise in respect of ftiluie to 
deliver within the specified times, snd excluding any allow. 
ance to Craig & Co. even for accidents, let alone for dalaya, 
imputable to themselves. But supposing the apeeifie 
obligation for damage were out of the way, the delaya 
which did take place ere proved by the UBcontradietod evi. 
deuce of the skilled persons examined, to have oeeasioDed 
actual loss and damage to Somerville ft Co. to a very aeiioiw 
extent. That none of the excuses set up by Craig & Co» 
have been inKtructed by sufficient evidence, supposing tlie-j 
were relevant in opposition to the terms oi the agreements, 
nor even, if relevant, do they form any actual or reasonable 
jnstifieaiion for tlie delsy that took place, nor furnish any 
snswer to the claim for damages proved to have been sua* 
tained by such delay. Ihat Son ervillo & Co. are thu» 
entitlfd to maintain their claim of damage sgainst payment 
of any balance cJaitriabie by Craig & Co., of the price of the 
machioeiy ; and that upon both the grounds already men. 
tioned. or ujion whichever of them may be found sufficient 
in amount, if either of tlicm is so to meet that claim, and to 
the extent of their amount pro tanto. That Somerville 
& Co. are albo entitled to claim from Craig &. Co. the sums 
which they had been compelled to pay to the patentees fur 
piemiums, in resiiect of the 20 looms in the ci*ntract of De- 
cember, 1853, and in order to ascertain hoirthe state of ac* 
counts will stand between the parties after applying the abovo 
findings, remits the a hole csuse to George Wink, accounuat 
in Glssgow, in order that he may make up a state or states of 
accoonis, shoaxng the sums chargeable for the price of the 
machinery, the sums paid to sccount therecf, the diacouuis 
allowed by the contracu for snch sums, snd also altema- 
lively, the amounts due for the hquidated and apedfied 
damages stipulated in the contracts, and for the estimated 
damages rhewn ty the evidence of the skilled persona, aa 
well as the deduction aith patent premiums, and power lo 
the said accountant to hear parties, snd call for farther 
explanations or documents if he require the some, and with 
instructions to him to report within cue month from this 
date — and thereupon makes avizandum. 

Id terms of the remit, the acoountant, Mr Wink, 
gave in an elaborate report, to which special refer- 
ence is made in subsequent Interlocutors; and 
parties' procurators Laving been heard, the Sberiff- 
tSubstitute (Strathern) on 221 November, 1^59, 
pronounced the following Interlocutor: — 

Hsviog hesrd parties' procurators on their mutual objee. 
tions and snswers to the accouutaui's report, Ko. SU of 
process, and made svizandum, and considerrd the several 
conjoined sctions, with respect to the objections. No. 87, 
lodged for the defender, Somerville, approves of the aocount 
No. y. of the appendix to said reinirr, as correctly exhibiting 
under the remit to the reporter Idr ^Vink, a sutement of 
said defender's damages, according to on average of the 
amounts stated in the depositions of the three skilled per- 
sons examined for him : i'inils that an the evidence of each 
witness, on ^hich the rciiortcr, as well as the Court, was 
entitled to rely, vailed in tlie estimated extent of the 
damages, the reporter has fairly oiid justly htinck and 
edojiti'd the averu^T, neither selecting the lowest uur the 
hi jf host amounts: i'inds that it was within the compi-iciic/ 
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of cha reporter, and aomprohendad under the spirit of the 
temit to him, and he wea bound as assittant, and omteiif 
CMritf to note and oall attention to inaoearaoiea in the piin- 
oiple« on whieh the aaid akilled persons baaed their estimates 
of said damages, and that in preparing the aooonnt, No. IX. 
of aaid appendix, on what he eoneeived eotreet date, 
and farmshug hia reasons for taking the view therein ex- 
preased, the reporter acted jadioioiisly, and afforded fadlitiea 
for arriving at an nllimate decision of the qaestion in 
dispnte: Finds thai the reasons assigned by the reporter 
Air adopting the principle on which the said amount. No. 9, 
haa been prepared, aeem sensiUe, just, and accurate,— the 
pnffit made in trade being the wU mrplm after deducting 
ott charges, including, of course, the rent of machineiy, 
and of the premises in whieh the merchandise yielding the 
profit waa manufactured, and it appears to have been an 
unsound mode of computation to state the amount of profit 
lost, and the loss of the rent besides, aa the extent of the 
damagea claimed, which has been done by said skilled 
persons, and thus they have charged the loss of rent 
iwiee,^-iOnoe on determining the profit, and again substan. 
tiveJy and separat<)ly charging it Therefore repels the 
first of sidd objections, and sustains said acccount. No. 0, aa 
ahewing eorrecUy, snd according to an anerag^t the damages, 
as estimated, of said skilled persons, the proper amount 
being ^^620 17s. instead of £667 18s. 4|d. : Finds that the 
account. No. 6, of said appendix, erroneously allows interest 
to the pursuers Craig & Co. on the prices of the varions 
machines fiimished by them from the respective dates of 
deliyery, instead of limiting the interest on these prices to 
the period from 10th May, 1855, which is the meaanre of 
the demand made by Craig & Co. themselves in their 
mmmom, beyond whi(&, however expedient or just it might 
otherwise have been to give intereat, it is not within the 
powf r of the reporter, or of the Court to go. Therefore 
sustains the second and third of said objections, and with 
Kspeet to the objection stated for Craig & Co. to the said 
report. No. 86, and for the reasons already assiped, repels 
the same : Finds that in the slate of the accounting between 
the parties, the puntuers Craig 8c Co. will be entitled on the 
one hand to the snm of ii5,05l 4s. 0{d., and with interest 
on thia sum aa concluded for firom 10th May, 1855, — and on 
the other hand the defender Somerville will be entitled 
to damagea because of Craig & Co's. fiulnre timeously to 
deliver the machinery in question in terms of their contracts 
to the extent of .^690 on the principle stated in No. 0. of 
said appendix, and with interest on this sum as eonolnded 
for from the date of instiiudon of the action to constitute 
the claim and enforce payment on 13Ui July, 1855; the 
defender Somerville will farther be entitled to payment 
of £53 5s., being the now admitted sum paid by him to the 
Anderston Foundry Company, as patent premiums on the 
143 power looms supplied to him by Craig & Co., and which 
premiuma were included in the price charged for the looms, 
«ith interest on said sum from 0th Jane, 1856, as claimed 
in ihe relative action to enforce payment; and on the basis 
of these findings, remits de ticw) to Mr Wink, the reporter, 
to prepare a short account current between the pursuers 
Craig fc Co. snd the defender Somerville, showing the sum 
due by the latter, and to be decerned for, after deducting 
the amount of said damages and patent premiums, — to be 
lodged aaid account current within ten days, and there- 
after makes avizandum with \h% cozgoined actions for final 
dispoaaL 

NoTB.»With respect to the damages claimed by Mr 
Somerville, it had not been hitherto determined whether 
under the contracts between Craig & Co. and him, such 
damages were to be fixed at the taxed amount of two per 
cent, psr week on the price as contended for by Mr Somer- 
ville, or whether, under the contracts, he was entitled to be 
indemnified only for the Iohs he could qualify that he had 
goffered. The proof led for the purpose of establishing 
aetoal damages contemplated an alternative view of the 
question, and although the Interlocntor of 22d January, 
1H58, finds that the contracts, token as a whole, do amount 
to a precise agreement for spedfic and liquidate damages 
by way of deduction from the price of the machinery, yet no 
finding in terminit that damages were to be assessed on that 
medium waa ujMie. liegai ding the case in its whole ciroum- 



stancea, with aU the care he could bestow, the Sheriff-Sub- 
stitute has come to be of cminion that there is no room for 
imposing the rigid penal damsges which it is maintained 
have beoi inouned, and which, would greatly exceed even 
the most extravagant statement of the defender's loss, and 
looking to the fact that the defender is maintaining his 
demand against a body of suffering creditors (Craig & Co's. 
estates being sequestrated), it is bought to be within the 
meaning of the contracta that the stipulation for damagea 
are ** covering provisions," comprehending the defendez's 
actual loss,— which is a usual mode of interpreting such 
contracts, and which cannot be denied to be otherwise than 
a fair and equitable oonstmction of their terms. 

In ooDfllBqueDoe of an explanation by the aocoun- 
tant that aa an error ealcUli had crept into his 
former report, the prooees was again remitted to 
him to give in an amended report, which having 
heen doue, and the report lodged, the pursuers were 
allowed to give in a short minute of objections to 
the amended report, and the defender to answer the 
same. The minute having been given in and 
answered, and parties' heard thereon, the Sheriff- 
Substitute, pronounced the following Interlocutor:^- 

Having heard partica' procurators, on the objections No. 
4A, and answers No. 45, relative to the amendment on the 
report No. 36 : Finds, and for the reasons assigned by the 
reporter in his laat report. No. 41, that there waa an error 
e€UeuU committed by him in the preparation of the account 
of the damages sustsined by the par^ Somerville, and 
forming No. of the appendix to No. 86 : Finds that instead 
of these damages amounting, aa stated in said account, to 
i:620 17s, they smounted to ^958 18s 4}d, a juat construction 
of the evidence of the skilled witnesses, whose estimatea 
were Reported on, as is ezbibited in the account No. 8 of 
said appendix: Finds, therefore, that while Craig St Coy.'s 
claims m these actions, as already found, amounts to iSd651 
4s Of d, and with interest, computed from lOth May, 1855 ; 
yet, on the other hand, there fall to be deducted (1) the 
sums paid to account by Somerville, and discounts to whieh 
he waa entitled, amounting to £4676 4s, (d) the precedmg 
sum of ascertsined damages, amounting to £057 l.Ss 4^6, 
and with interest therein from 18th July, 1855, snd (3) the 
now admitted payment of patent premiums, made by Som- 
erville to the Anderston Foundry Company, amounting to 
£53 5s, and with interest from 6th June, 1856: Finds that 
calculating interest on the several sums of debit and credit 
between the parties, and cariTing forwaid the interest till 
6th June, 1856, the date of the institution of the la:>t of 
these conjoined cases, and as in an accounting between the 
parties, no sum whatever was doe to the pursuers by the 
defender in Craig d Co^ ▼. SomerviUe, and tbat{there was 
due to the pursuer as at said 6th June, 1856, in the process 
SomerviUe, v. Craig dt Co,, a sum of £26 4s 2|d, all as 
shewn in the state No. III., appended to the last report. No. 
41: Therefore repels the ol^ections No. 41; sustains the 
defences for Somerville in the action Craig & Co. against 
him ; assoilzies the defender from the contusions of that 
action, and in the process Somerville, v, Craig & Co., Finds 
the defender, George Sheriff, truatee on Craig's sequestrated 
estate, liable in payment of ssid sum of £36 4s Sf d, and 
with interest thereon, since said 6th June, 1856, and till 
paid, but that only as in a constitution in consequence of the 
original defenders' bankruptcy: Finds the said George 
Sheriff liable iu expenses in both actions, but subject to 
considerable modification, allows accounts of said expenses 
to be lodged, and remits the same to the auditor to tax and 
report, and decerns. 

Note. — The Interlocutor of 23d November, 1850, approved 
of the principles laid down by the reporter, in his report 
No. 3n, regarding SomerviUe's claim for damsges, and the 
SheriffSubstitnte entertains the same views still, fiut 
while these principles were right in holding that rent and 
profit which were twice stated should not also be twice 
changed, the reporter has first satisfied himself, and, at more 
than one explanatoij meeting, has also satisfied the Sheriff. 

8 
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Snbstitote, thtt, in fact, rent and profit were not charged 
twioe. This error the reporter called attention t&— and he 
waa bonnd to do so—in his last report, and he baa made np 
a final aeeoont, corrent on the eorreotad new of the claims 
of perties. The party, Craig's inistee, olgeeta that this 
oorrection was beyond his power, beeanse the Interlocntor 
of 32d November, 1859, approved of the remlU ahown in the 
report No. 86, and remitted de novo to have an aocoant 
enrrent prepared, showing the ultimate balanoe to be 
decerned for ; and that no correction was competent nnless 
the coi^oined actions were before the Sheriff on appeal ; in 
other words, that neither the reporter nor the Sheriff-Sub- 
stirnte conld competently rectify matters. But this con- 
t<>ntion proceeds on a mistaken view of the Interlocutor 
referred to — ^that was not a decree ; and the findings, so flu- 
as^ they went, while they proceeded on the unohalleogeable 
principles of computation contained in the report, also pro. 
ceeded on an incorrect arithmetical result, and, being 
mnrely interlocutory, and not final, the Sheriff.Substitute 
wa^ entitled to correct the inaccuracy, as he haa now done. 

On the merits of the calculation, Craig's trustee maintains 
that the view taken of the damages, as shown in the acooant 
Mo. of the appendix to the report No. 3, is the true view, 
and that reporter's amendment is wrong, and admits a 
theoretical and consequential claim of damagea; bat the 
reasons in support of that argament haa ftiled to unsettle 
the dear opinion, which, after much thought, the Sheriff. 
Substitute baa formed. It is not disputed that the loss 
of market profit on good»— the trade profit, is not a con- 
tinfrent bat an ar.tual Iors, resulting flrom Craig & Co.*s 
iailare to supply the maebinery within the oontraet periods, 
but it is said that Somerrille, to whom the factory and 
fittings therein belonged, and which were kept unused and 
idle for want of the machinery, was not entitled to let the 
standiog buildings enter into tbe calculation of loss, the want 
of tbe use of thes^ being consequential and remote. That, 
howcTer, is not consequential which flowa directly from the 
brok4>o contract. Tbe machinery was to be used in the lactoiy 
—the factory was a yaluible subject. When in use, it was of 
▼alue in the matter of rent or interest on the capital inirest- 
ed in its erection ; and when out of use, through Craig k 
Co.*s fault, caused loss as direct to Somerville, the proprie- 
tor, as want of market profit on goods which could and 
would have been manufactured there. 

Respecting expenses, it may be observed that a oonsidor. 
able amount of needless litigation haa occurred in these 
cases, for, although upwards of five years have run since 
the first of them began, yet, after all, a very short period 
would have suflieed to concentrate the really debateable 
matters between the parties; besides, some points were 
contested by Somerrille which were unnecessary; and, last 
of all, the error in the reporter's results cannot be visited 
on Craig's tmsiee, who was entitled to hold and defend the 
rrport No. 80, which, if ultimately sustained, would have 
yielded a large snm to him. There, must, therefore, be a 
considerable modification of the expenses awarded to 
Somerville. 

This Interlocutor was appealed, and after a hear- 
ing, the Sheriff (Sir Archibald Alison,) pronounced 
the following judgment : — 

Having resumed consideration of this case, along with 
the mutual appeals for the parties, Interlocutors appealed 
from, and aJn<:ed the proof, aoeountant's report, and whole 
CAcse: Finds that the claim by Craig it Co. under the 
action at their instance, is for the sum of i£1100 lOs 8d, as 
the balance due lo them as at 10th May, 1855, for factory 
maehineiy (hmished to, and for work done for the defender 
Somerville, conform to account annexed to the summons : 
Finds that in defence against that action, the defender 
Somerrille pleaded and fuunded on conventional penalties 
or deductions from the prices of the mashinery, andf for 
loss and damage said to have been sustained by him, and 
incurred by Cbraig & Co., under the contnct entered into 
between the parties to the amount of £3081 12s lid, 
throuffh fkilure and breach of oontrnot on the pursuer's part, 
to supply the machinery contracted for within the period 
i»tvnI.iiod. Itesides claiming deduction from the contract 
prices of furious sums for discount and interest under the 



ooDtnet: Finds that for the amount of the eonventiooal 
penalties or deductions from the prices of the maehinery 
and fittings supplied, alleged to have been ineuR«d by 
Craig & Co., and for the discoimt which should have been 
allowed upon the aulas paid from time to time, a counter- 
action was raised at Somerville's instance, eonduding for 
the sum of £2118, whiq^ action was afterwards remiued to 
and conjoined with the original action at Craig & Co.'a 
instance: Finds that in the conjoined actions, SonMrvilla 

S leaded that, as the amount of the conventional penalties or 
eductions, to which he is entitled under the contracts, are 
greater in amount than the sum claimed in the action at 
Craig & Ca's instance, he is entitled to be assoilmted from 
that aoUon, with expenses; and entitled to decree under 
the aotion at his own instance for the balance of aaid stipu- 
lated penalties or dedueiions under the contracts: Finds 
that in the defeneea for Somerville to the action at 
Craig h Co.'s instance, the defender, after pleading, and 
founding noon the stipulated penalties or deductions, to 
which he alleged he was entitled under the contract, stated, 
that ** tb avoid litigation with the pursuers, be now tender* 
" them the sum of £400 for a discharge of this aotion under 
*<proteat that, if the ssme be not now accepted, the offer 
** now made shall be withdrawn, and that it shall not in any 
*' way prejudice his pleas in defence.''--Finds that said offer 
was not accepted 1^ the punuers; snd that the question at 
issue between the psrties under the OMgoined actioDS is, 
the smount of the sums to which the defender Somerrille is 
entitled tor penalties, as an equivalent for the losa and 
damage aaid to have been sustained by him in consequence 
of Craig & Co.'8 alleged breach of contract, and failure to fit 
up and complete within the stipulated period the maehinery 
contracted for, Craig & Co/s daim for the price of the 
machinery fnmiahed and work done, as stiUed in the 
account annexed to the summons at their inatance^ not 
being disputed by Somerville, except as regards certain 
sums of interest snd discount upon the sums psid from time 
to time, to be afterwards noticed : Finds that the ooneloaions 
of the counter-action at Somerrille's instance are jast an 
echo of the defSsneea against the fint action at Craig & Co.'s 
instance, the sums claimed as deductions in the defences 
being stated as the grounds of action in the summons at his 
itance : Finds that the sums concluded for in the aotion at 
Somerrille's instance were by minute lodged for him iu the 
conjoined actions. No. 14 of process, restricted to a much 
lesser amount, he having judiciously withdrawn and 
departed from *' all claima or demands made by or eompe- 
" tent to him for penalties in consequence of breach of cc>n- 
** tract, under or with raferanee to tbe contract of date ISih 
''August, 1858, which in his summons against William 
" Craig & Co. is modified to the sum of £018 17s Id, and 
" which in the account No. 1 appended to the defeneea, is 
■* sUted at the sum of £3354 7s 3d, but reserving entire his 
" said action and conclusioos thereof, and the Kaid defences 
** to the action against him at the insunce of Craig & Co., and 
** the claims and pleas therein stated."— Finds that in this 
way the sum claimed by Somerville under tbe counter-action 
at hia instance, on acooimt of stipulated penaltiea and dama- 
ges for fbilure to furnish the maehinery within the stipulated 
time, amounts to £1081 13s lid, besides sums claimed for 
discoimt in terms of the contract and interest objected to 
as improperly charged by Craig & Co^— said amount b^-ing 
more than the sum sued for under Craig 9t Co.'s action : 
Finds in regard to the contract of November and December, 
1853, for delay in execution of which, damages in the shape 
of penalties sra still claimed, that the same are constituted 
by a series ot letten beiwoen the parties, and that in that 
correspondence Somerville stipulated that the machinery 
ordered should be completely finished and fitted up within 
the times specified, unaer the condition that if not so un- 
ished and fitted np within the stipulated time, Someiviile 
should be entitled to a deduction, sometimes termed dis- 
count and sometimes penalty, of £'J per ceuL per wet k from 
the pricea of the machinery not so furnished within the 
time stipulated, from those dates tiU it was properly fitted 
up and completed : Finds that Craig & Co.'s defence against 
this counter-action is that no specific time for furnishing 
end completing the machinery in question was fixed, and 
that the oompletion of tbe work was delayed by eaus^ 
beyond their control, and th^ were freed ttom any oblige- 
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tion they lORy have been under in regard to time by the aets 
or insiractions of Somerville or iho»e acting for bixn, or by 
the caatom of tho trade in aimilar circumstances, and that 
the discount eJaimed was not due on the pnyments made, as 
tbe defenders were eniilled under the eontract to the pay- 
ments referred to at the time they were made without dis- 
coant: Finds that a second action was raised at Somerrille's 
inaitanee against Craig & Co. for £58 Os for premiums paid 
by him to the Andeniton Foundry Co. for leave to use cer- 
tain patent machinery, which be (Scmerville) had been 
obliged to pay to the patentees for the machinery iumished 
by Craig & Co., the amount of which it is alleged forms a 
valid deducdon from the price of the machinery sued for by 
Craig & Co. : Finds it wan pleaded in defence against that 
action, that, as the patent had expired, no premiums were 
due for the use of tbe machinery, but that Craig & Co. were 
willing to allow the claim to the extent of £7 10s, but 
ivsisted the demand quoad ultra: Finds that that action 
was remitted to and conjoin^ with tbe other two actions, 
and that in the conjoined actions a proof was allowed to 
both parties of their respective allegations, which was led 
at great len^; that after the proof was closed, the original 
pursncrr Craig, died, and that thereafter, his estate having 
been sequestrated, Mr George Shireff, the trustee on his es- 
tate, having been cited to the process, sisted himself as a party 
in hia stead, in whose name the action is now insisted in : 
Finds that it was admitted at the debate for tbe party, 
Cnug & Co., for argument aake, that the date of furnishing 
tho machinery, and the extent of tbe delay incurred in doing 
so, is correctly stated in the account annexed to the defences 
for Somerville to the action at Craig & Co.'s instance, and 
in the proof adduced for him : Finds it proved by Craig & Co. 
that tbe machinery they furnished was oi the best and most 
approved and recent construction, and was gone on with as 
rapidly as they could, though they were sometimes delayed 
by strikes among their workmen, and some of them leaving 
their service for unexplained causes, and by some altera- 
tions on the machinery, especially the mules, which 
were ordered ond approved of by the defender in terms 
of the cootiact, which required all the most recent 
improvements : Finds it proved that such alterations were 
frequently ordered by Mr Crawford on behalf of the defender, 
and that the delay in furnishing and completing the ma- 
chinery, was partly owing to tbe maieriuls lor making the 
molei not being ready sufficiently early to be putiniothrm, 
and partly to strikes among their own workmen, and that 
delay asgreatas that ot the pursuer Craig's was not unusual 
in similur circumstances with Mr Houldsworth and other 
manufacturers of machinery: Finds that the pursuers, 
Craig 9t Ca, were warned in the course of the correspond* 
eoce, espei-inlly by tbe letter of the defender of date 29th 
October, 185*2, not to undertake what they could not execute 
within the fixed time, and that 9 per cent per we^k from 
the cost pric3 would be exacted, if the machinery was nut 
completed within the stipulated time, and that both before 
tbe oootract was entered into, while it wa4 going on, and 
after it was completed: Finds that Craig & Co. in their 
le ters did not deny that the contracts were of tho nature 
as stated by the defender, bui protested that ihey would make 
every poa«fibIe effort to get the machinery ready by the 
prescribed time, so as to render all questions as to penalties 
unnecessary: Finds that the pursuers when warned by the 
defender, that if the machinery was not fumiHhed within 
the stipulated time, the 2 per cent, per week of penalty 
would be rigidly exacted, never hinted in the course of the 
eorrenpondence, which was very frequent, that the penalties 
which Somerville warned them were running against ihem, 
were not due or exigible, but only craved indulgence for 
time in completing the machinery : Finds that in Uie course 
of the oorrespondence between the parties some other 
contreeta not gone into were proposed, and some of the 
letters refer to these inchoate unexecuted con tracts,and others 
I to such as were entered into and implemented : Finds that 
I nnder the proof led by the defender, Somerville, he has 
by the evidence of himself and his manager, Crawford, and 
another party, Finlay, proved thattheesiiniatedamountof the 
Mtoal trade damage sustained in the less of profit, from the 
I ddagr which took place in furnishing the machinery within 
the time stipulated, amount to several hundreds of pounds, 
ahhough they differ in the modes or prineiples adopted in 



estimating the amount of the damage : and that taking the 
average of their three estimates or statements of the loss, 
the same amount to £057 13s. 4d. as shown in the account 
No. y. of the appendix to the accountant's report. No. 8tf of 
process; Finds, in point of law, from these findings of 
facts, that althouf h in general a proper penalty clause 
in a contract, imposing a penalty in case of non-perfor- 
mance of the obligation undertaken, does not in law impose 
an obligation to pay more then the actual damage sus- 
tained, the penalty as such, being thus restrictable by the 
Court, yet that upon a sound construction of the contract 
entered into between the parties in the present case, and 
under the authority of the recent decision of the Court in 
tbe case of Johnston v. Roberuon, 1st March, 1801, Milne's 
Reports, voL xxiii«, p. 640, the stipulation made by the de- 
fender of a deduction from the cost of the machinery of 3 
per cent, per week, for the whole period from tbe time when 
it was stipulated the machinery should be furnished, until 
it was delivered over and completed, in terms of the con- 
tract, is one of pactional damages agreed to by the parties, 
and not strictly speaking a penally subject to modification 
by the Court : Finds, ieperatim, that as the stipulation made 
by the defender for each deduction, in the event of the ma- 
chinery not being completed within the stipulated time, 
was deemed material by the defender, and specially insisted 
upon under the contracts, and was, in itself, a reasonable 
and appropriate mode of enforcing the obligation to eom- 
plete the machinery by the dates specified, and was propor- 
tionate to the loss that would be sustained by non-fulfilment 
of the eontract, the same falls to be enforced in terminitf 
and without modification : Finds, therefore, that any inquiry 
or pixx>finto the amount of the actual damage or loss sustained 
by the defender, is.'unnecessary and irrelevant, except in so far 
as it goes to show that the pactional damages specially stipu- 
lated for, were not excessdve and unreasonable, or inappro- 
priate, to enforce due fulfilment of the contract, and as the 
amount of such dsmsges has been fixed by the parties 
themselves, and is pan eontractut, any modification thereof 
by ihe Court is excluded : finds that as tlie account shewing 
the amount of penalties incurred for the tmdue deliveiy of 
the machinery, under the contracts of November and De- 
cember, 1853, annexed to the defences for Somerville to the 
original action, amounting in all to £1081 12s. lid., and 
concluded for in the counter action at his instance, is ad- 
mitted, or proved to be correct, the defender Somerville ia 
entitled, under the contracts, to the whole of said penslties, 
however largo as contrasted with the price of the machinery 
under said contract, which amounted in all to £1551 18s.: 
Finds that the causes assigned and lounded on by Craig 9t 
Co. for not fhmishing the maciiitiery within the time stip- 
ulated, even if relevant, in oppoMiiion to the terms of the 
written contracts between the paiiies, do not form a proper 
justification for the delay thut took place, and are not suffi- 
cient to relieve Craig & Co. from their liability for the pen- 
alti.s which have been incurred, and are exigible under the 
contract, for such delay : Finds, in regard to the discount 
claimed by the defender Somerville, upon the payment 
made from time to time to oooouut of the priee of the ma- 
chinery, which discounts are claimed, amount, as shewn 
by the accountant's report, to £150 4s., that the defender ia 
fwt entitled to take credit for such discounts, in respect (1) 
it has not been shown that the payments made were not 
due under tbe contracts, and were made by the defender 
without any mention or reservation of any claim for dis- 
count; and secondly, because Craig & Co. have not received 
payment ot the whole price of the machinery upon which 
such discount is claimed or calculated, seeing Somerville 
claims, and has been found entitled under this judgment, 
to take credit for a large proportion thereof, viz. : — ^£1081 
13s. lid., on account of penalties incurred in not complet- 
ing the machinery within the proper time; and it would be 
unjost to compel Craig & Co. to allow or pay a sum for dis- 
counts upon money which admittedly they never received, 
therefore disallows the sum claimed by Somerville for such 
discotmts in toto: Finds tho party Somerville is farther 
entitled to the sum of £53 5s., being the admitted sum paid 
by him to the Anderston Focmdry Company, as the patent 
premiums on some of the power looms supplied to him by 
Oraig & Co., which premiums were included in the price 
charged for the looms, with interest on said sum from 6ch 
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June, 1854, «• elahned in the rebtiva aetioii st SooMrrilla's . tuao ihar eoiqiiiict prool^ whieh Alooe cxteDds to 47 p^gea^ 
iiMtasce, for pajmeni ff Mid premiams: Finds, in theltod thcj crcn ^ a prorogaiion after their proof vos 
▼iew of the ease now Ukcu, it is nnneeettary to enter into doeed for esamimng the witness Whiteamiih £ram Ameiiea, 
consideration of tne report 1^ the afceooniant, and the i after vhieh drenmdaetion passed. 

otjeetions and answers lor the parties retpeetlTely lodged j As the ease has now been decided Ij the Sheriff^ how- 
against the principles adopted in said reports : Finds, j ever, aU such proof is immaterial, seeing his decision is 
therefore, npon the whole, in the coigoined actlona, that | not reeled at all npon the teuimony of the witoesaea 
under the fiudings and principles now Isid down, Craig & | eiamined, aa to the actoal damage or trade loaa aaid to 
Co. are entitled to a som of £1106 17s. 3d., as the balance i Lave been sustained bj Somenrille from the machinery not 
of the price ot the maehineiy famished to, and work done < being ftimished in time, but on the amount aperiilcally 
for the jiarty Somenille, bdng the amoont sued for in j fixed by the parties themaelves, under the contract, as 
the action at Craig & Co.'s instance against Somerrille : j regulating tbe extent of tha*. lose or damage. The party 
but that sgainst that sum the party Somenrille is entitled, ; Somerrille strongly founded at the debate upon Yarions 
under tbe contracu between the partiea, to take credit (1) { eaaes decided in the courts in England, in which it was 
for the sum of £10bl 12a. lid., being the amount of tbe i ruled that agreed on penaltiea in tbe event of failnre to 
stipulated deductions or penalues from the pi ices of the | implement a eontnct, how heavy or extravagant aoever, aro 
machinery, from fiulare, on the pert of Craig & Co., to ; to be regarded as the agreed on damages by the partiea, 
Inmish and complete the machineiy within the time . and fall to be awarded without any modification whatever 
specified in the contracta, which amount was pleaded aa by the court, or inquiry as to how they arise. There wer« 
a set off apdnst Craig & Co.'s action, and forms part of several Scotch caaea, however, founded on by the other 
the amount concluded for in the counter action at Somer- 1 side, having an opposits tendency; and however dear the 
ville's instance, against Cnug & Co.; and secondly, for the j esse may be according to the law of England, the Sheriff 
sum of £5 S 5s., being the sum admitted to have been paid | would have had some dilBcalty in giving full eilect to these 
by Somerville to the Anderston Foundry Co., aa the patent i decision^ before the recent decision of the Second Divifion 
premiums due upon some of the power looms furnished by ' of the Court, in the case of Johnston v. Robertson, 1 March, 



Craig & Co., and included in the prioe charged for said 
looms, said two sums amounting together to £1134 178. 
lid., wbich more than extinguishes the sum sued for under 
Craig & Co.'s action, and leaves a balance doe under the 
whole actions to the party Somenrille of £28 Oa. 8d. 
Decerns, in favour of Somerville, sgsinst the party George 
Sheriff, the trustee on Craig & Co.'s estate, but that only as in 
a constitution tor the said sum ot £38 Ot. 8d., with interest 
thereon from 6th June, 1850, as concluded for in the other 
at Somerville's instance, and puMid tUtra: Finds 



1801. But not only does that catie apply the £ngli:»h law 
under eircnmstancea in many res|)ecu almost pieddely 
similar to those of the present, but the speeches of the 
judges, particularly those of the liord Justice Clerk and 
Lord Cowan, distinctly recognise the principles laid down 
in the English decisions on the point, as regulating also 
the law of Scotland on the sulgect. It has always been a 
principle recognised in the Scotch law, that penalties in. 
serted in a contract to fortify an obligation, ad faeUfompreg* 

. tandum, could not be made a foundation merely of a claim 

that the parties respeetively are discharged of all cLiims | for damages, restricted to the amount of the proved lose, 
which th^ mutually have against each other, hincinde, and . but that specdfie implement might also be enforced, if still 
entitled to absolritor under their mutual actions, and as- 1 prestable ; and the case of Johnston above referred to 
soilzies them from said respective actions accordingly, | esUblishes the principle that specific penalties intended to 
exeept to the extent of the sums before decerned for ; and | enforce the execution of a paiticular act or implement of a 
upon the question of expenses : Finds the tnutee on Craig | contract within a specified time, if clesrly agreed to under 
& Co.'s estate entitled to half co»tsin the action at Craig & | the cooUaet between the parties, and in themselves an 



Co.'8 instance, and in the counter one at Somervillo'ii 
instance, down to the dste of lodging the minute for Soiu- 
erville. No. l-l, on 14th December, 1835, but finds Som- 
erville entitled to half eosts in the coigoined actions 



appropriate mode of enforcing tbe contract, are due and 
exigible to the full amount, without modification by the 
court. The principle of this decision obviously is, that if 
the parties have deliberately, and with their eyes open 



subsequent to that date, including the half ooaU of the agreed to certain specified penalties, in order to enforce the 



action for the patent premiums, in respect on tho one 
hand the litigation between the parties after that date has 
related chiefiy to the amount of penalties or deductions 
claimed under the contracts by Somerville to which he 
has been found entitled; and on tbe other hand, other 
claims were advanced for Somerville which havo not been 
sustained, and considerable expeuM has betn incurred in 
remits to the accountant, which have to a great extent 
proved useless; appoints accounis of soiJ expenses to be 
given in, and ramits to the auditor to lax the same and tu 
report, and sUows the one account as uxed to be deducted 
from the other, alters the Interlocutor complained of ac- 
cordingly, and decerns. 

NoTK. — ^At the debate under the appeals before the 
sheritf, the trustee on Craig & Co.'s estste complained that 
under the proof led, when Somerville adduced the skilled 
evidence on his side to substantiate the actual trade da- 
mage and loss sustained by the machinery not being fur- 
ninhed in time, Craig & Co. were not allowed an opportunity 
of leading conjunct proof on their side. The Sheriff can* 
not see that there is any well-founded ground for that 
complaint, and that even had it been material, any further 
proof could have been allowed. At the outset, both parties 
were allowed a proof of their several allegations, and each 
a conjunct probation. The party Somervilie averred 
specially that he had sustained loss snd damage to a large 
amount by non-completing of the machineiy in time, and 
this formed the chief ground of his defence and counter- 
action, and therelore Craig &. Co. should have anticipated 
proof upon that point Both parties led evidence at great 
length, one of tbe diets lasting nine hoars, longer than an 
ordinary jury trial, and every facility appean to have been 
given to Craig & Co. in leading their proof iu chief, and 



due performanoe of specified obligations in a particular 
time, the party coming under the obligation must either 
make it good or pay the full amount cf the stipulated and 
agreed on penaliies, and that a court of law in such case is 
bound to enforce payment of the penalty, if incurred, with- 
out modification. 



Act. A. Totrxo. 
J. L. Lako. 



Alt, W. B. Faulm. 



13th AuQUSTy 1861. 

SHERIFF COURT, PERTH. 

(Mb Shebivf Babolat.) 



C. TV. L. Forbes v. Dukdeb & Pebtr, & Abbbdbbv 
JuNcmoN Railway Coxpant. 

Railway Company — Special Contract — Through 
CoQtraot — ^Damage — ^Act of Parliament, 17 ^ 18 
Vic, 0. 31., sec. 7 — Delay in Transit— ^1 jBoil- 
way Company received goods at D. directed to B., 
but they were stopped at P,, in coweqwnce qf a 
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misunderttanding with another BaUwap, where 
theyremaifudfrtm tAe &A 0r 9c& Auguti totAel6th, 
vere then carted to thai other Railway, and thence 
to their dettination. In an action fi^r recooerjf of 
the chargei f^r cartage, and Joss and damage,- 
held (1), notwithstanding a notice on the back of 
the receipt for the goods, unsigned hy ike consigner, 
thm^ was no special contract; (2), the contract was 
a tftrough contract; and (3), the defenders were 
liable in real loss and damage onlg, not in conjic^ 
iural or consegu^nlial damage, 

Thb pnrBuer raised this action against the Dundee 
k Perth, k Aberdeen Junction Railway, i(>r Iom 
and damage sustained by him in the detention of 
S3 barrels of tar, in the circumstances detailed in 
the foUowin}? articulate Interlocutor by the Sheriff- 
gubstitute (Dr Barclay).— 

Haying beard parties' procurators, and made aTizandum 
with the process sod proofo : I'Hods, at matUn of fact, 
Y'lrst, that, on the 8tb August, 1859, there was given to 
the defenders at Dundee, by the pursuer's a^nts there, 83 
barrels of tar, to be couveyed tnence to Bimam, and for 
which the receipt note, No, 6 of process, was granted, 
f^econd, that the said casks, when so deliYered (with one 
exccptiouj.were full of tar, and all of tUem, before delivery 
to the defenders, put in good condition and fit for transit 
by rail, lliird, the sa^d casks were placed, port in each of 
two trucks, one of which arrived at Ferth on the 8th, and 
the other on the 9th, August, and both were immediately, 
according to the usual course of traffic, placed on a siding 
set apart fur goods to bo forwardted to the north. Fourth, 
that m consequence of a dispute then existing between the 
Central Railway Company and the North-Eastem Railway 
Company, the said casks, instead of being immediately for- 
wonted by roil from Perth to Bimam, were permitted to 
remain uncovered, and therefore exposed, in the said siding, 
from the time when so placed thereon until the 16th of Aug., 
wben the defenden had them carted to the North-Eastem 
Kailway, and thence being conveyed over said rail, they 
arrived at Bimam, and were then delivered to corten era- 
ployed by the pursuer. Fifth, that, trusting to the usual 
cour:ie of'^transit, and in the proved urgency of the season, 
the pureuer sent carts to Bunam from Aberfeldy on the 
several days specified in the condescendence, and had also 
to send carts to fsrmen therein mentioned, who previously 
had been disappointed when they sent carts to Aberfeldy to 
receive certain portions of tho said tor ; and the defenden, by 
minute No. 10, judicially admitted the charges for cartage 
were incurred by the pursuer, and are reasonable in amount, 
the same being £8 10s. Bixth, that the said casks, when 
delivered at Bimom, were in a bad state, and their contents 
bad to a considerable extent leaked therefrom, and were in 
that sUte carted, with all proper care and stowage, to Aber- 
fcldy, and sulTured no additional iujury on the road tbithcr 
Seventh, that on arrival at Abcifcldy, tho casks were ex- 
amiucd and found deficient, bo that six casks had to be 



disputed that the contract was a through one from Dundee 
to Bimam, from which the defenders are nowise relieved by 
any fault or negligence on the part of the companies in 
connection with the defenders, and for whom they had be- 
come bound as much as for themselves. There is no ques* 
tion but that the defenden* liabili^ terminated with deli- 
very at Bimam; but it is proved that the iujury to the 
casks was received when exposed at the siding at Perth, 
and that no furth^ injury was occasioned by the transit to 
Aberfeldy. It was unfortunate that the remedy at last re- 
sorted to of cardng the casks from the one line to the other 
hi\d not sooner been adopted. A point was taken as to the 
unnecessary repetition of the cartage to Birnam ; but the 
orgcncy of the season, and the entire good faith in doing 
so, entitled the punper to recover what was actual expeu- 
diture. There appears no authority for awarding, over 
and above actual loss and damage, conjectural or conse- 
quential damage. 



The caBOiraa appealed, and the Sheriff prouounoed 
a judgmeut affinuiag — adding the following 

Kon. — There con be no doubt that the pursuer^s tor was 
injured by long detention in the transit, and that the de- 
fenden, as carrien, arc liable for the loss thus sustained 
by the puraucr, unless the defenden are able to establish 
a special agreement relieving them from such liability. 
The defenden accordingly, st the debate, strongly relied 
on tho special terras of the indorsation on the back of the 
receipt (^o. 5} granted by the station-agent when the tar 
was delivered to them. That receipt, inter aUa, bean, 
that the defenden shall not be liable for any loss or damage 
" by reason of delay in despatch and transit, or otherwise." 
The Sheriff, at the debate, was rather impressed with the 
defenden' aigument, thus raising a cose of special agree- 
ment, excluding the common law liability of common 
carriers. But he is now satisfied that, whatever effect 
might be given to this, as evidence of a special contract re- 
lieving from the liabilities of common carriers, in the ordi- 
nary sense of carriers, such an agreement cannot receive 
effect as in a question with a railway company ; for he finds 
that the Act 17 and 18 Yic, c. 31, or at least the 7th 
section of it, was passed just because it would be most 
hazardous to the interests of the public to allow railway 
companies, who have now tho monopoly of trafHc in moat 
routes, to carry goods only on such conditions as they 
themselves mi^ht think proper to make ; and it would also 
lead to much injustice if a party should be held to assent 
to such conditions in respect of the delivery of a receipt 
with an indonation thereon to which probably his attention 
was not specially called. 1 hat section, accordingly, pro- 
vides, that "no special contract between auch company 
*' and any other parties respecting the receiving, forwarding, 
" or delivering, of any animals, articles, goods, or things 
"as aforesaid, shall bo binding upon or affect any such 
"party unless the same be signed by him, or by the person 
"delivering such animals, articles, goods, or things, ro- 
" spectively." This is a conclusive answer to the defenden* 
argument, founded upon the terms of tho receipt by the 
defenden' agent. Kveu if an agreement in the same terms 
as the indorsation had been signed by the party deliveiiag 
the tar to the pureuer, it appuare that it might be held to 



emptied to supply deficiencies, and about 40 other casks 1 1^ im|| ^^d void, and could not bo enforced unless the 
were sold at an undervalue because of a deficiency in tlieir | court should hold the conditions to be "just and reason- 
full quantity: and finds end assesses pursuer's damages itblo." But there is no occasion to consider whether 



under this Head at £8 : Finds, (U matter of /o»— First, that 
the defenden, under their contract, were bound to deliver 
said casks at Birnam in the usual course of transit, and are 
not liberated from liability because of any fault in any other 
company in connection with them, rcsciving any such 
claim of relief and defence thereagainst as accords with law ; 
Second, that the punucr cannot recover for conjectural and 
ciaiscquential loss to his general business as a wool-ucr- 
chaut, in consequence of the said delay in delivery or de- 
ficiency in the contents of the said barrels. Ajfplying t)u 
law to the faetf, as so severally found, decerns for the said 
two Slims of £8 10s and £8, being i:iG lOs in all; assoilzies 
the defenders from the lurtlicr cvnclusion8 of the action: 
Finds the pursuer entitled to exi^iiBes; and remits the ac- 
count iltcnwil to the auditor to tax. 
KviJfi ^'11*0 case adjui'b of lilLlc difficulty. It cannot be 



the terms of the agreement founded upon are "just and 
reasonable," because it was iiot signed by the pureuer's 
agent. All remedies competent to the d«fenden against 
other companies are not affected by Uiis judgment. 



Act. IIoBAca SjucKxa. 



Alt, Meltillb JAMaSOM. 
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12tH August, 1861. 
SHERIFF COURT, PERTH. 



WiLLiAJC Grant v, Williak Bedvord. 

Belerancy— Defamation. — Ont qf a number of pertoiu 
against whom a charge of ihejt wot made, in a pMic 
newspaper, found enHtled toeueaean individual, and 
damages awarded^ though the charge was' made in 
misuJce as to the parly, and was contradicted in the next 
paper. 

Tms was an action of damages founded on aparegragb 
in a Perth newspaper, which charged the workers of 
a public factory in Dundee, whilst on an excursion, 
with BteaJiog luiiyes and forks from the refreshment 
room at Perth. The particulars will he found de- 
tailed in the annexed Interlocutors. An objectiou to 
the competency of one of the workers prosecuting in- 
dividually because of a general chaige, was repelled 
by the Sheriffs, and the relevancy sustained. 

Haying heard parties' procarators, and made aTizandum, 
with the proofs and process: Finds that the article or 
paragraph pnblished in the defender's newspaper specially 
libelled did contain a charge of theft against certain of the 
workers in a certain named factoiy who formed a party of 
excnrsionists from Dnndee to Perth, on a particular day, and 
of which workers the pursuer was one and a foreman, and 
was also one and baa some charge of the party who so 
▼isited Perth : ilnds that said article or paragraph was 
read and commented on hj the workers in other public 
factories in Dundee and neighbourhood, and by them un- 
derstood to apply, and was applied, to the workers in tlie 
said named factory: Finds that the said charge was 
admittedly erroneous so far as the applicdtiun thereof to 
the said named factory and the workers therain ; and there- 
fore, and to that extent, was false and calumnious ; and 
finds that ^e pursuer was within the class so charged and 
calumniated, and as such, the charge was individually un- 
derstood ana applied to him by some of the general public : 
Finds that the matter of the paragraph was in substance 
true, but was eironeous in so far as it was directed against 
the workers in the said named factory, or any of their 
number : Finds ^at in the defender's newspaper of the 
following week another paragraph was inserted correcting 
the emir in applying the delict to the workers in the said 
named factory, but no further or other apology to the 
workers themseWes or tender of recompence was made be- 
fore the institution of the action or judicially since then : 
Finds that the pursuer has proved no special pccuuiary 
damage : therefore on the whole circumstances, decerns for 
five pounds sterling as solalium: Finds the defender 
liable in expenses, of which allows an account to be given 
in, and remits the same to the Auditor to tax. 

Nan. — Ihe case is one of some nicety. Where there 
Kwpily exists no censorship of the press, public safety and 
prnrate interest requires that journalists should be prevented 
&om abusing their great lil>erty and influence, by under- 
taking the nsk of whatever they publish, and be o^n to 
liability wherever wrong is done, and damage or injury 
sustained by any of the public. 

In the present case, the matter which formed the sub- 
stance of the objectionable paragraph was true, but a serious 
error was committed in its application to the supposed 
offenders. There was no obligation or duty on the defender 
to notice the fact at all. It was only his interest to cater 
for the public information news the most fresh, and perhaps 
all the better, the more extravagant and startling. It is 
said that, it was solely intended to lead, and did actually 
lead, to die discovery of the offenders, and restitution for the 
offence, but this is not a justification. Detection of crime 
is not any proper duty of the public press, though un- 
questionably it nas often been its indirect result. The legal 
privilege in such matters belongs to the known constituted 
authonties, and not to the unknown editors or conductors 



of newspapen. The "Hue and cry" for offenders fonns 
the subject of advertisements, and where the advertiser is 
given up, this may in general screen the publisher of the 
newspaper for an error therein. 

It was argued that the punuer, because he could not, as 
a married man, be ranked in the class of "the few young 
men" specially referred to, he must therefore be claasified 
with the majority of those on whose conduct an encomium 
was really pronounced in the objectionable twragraph. 
But tUs <nstinction is much too fine for practical purposes. 
It scarcely can be maintained th^ all young men are 
necessarily unmarried any more than, unfortunately for 
the interest of the commonwealth, it cannot be said that all 
of more mature age are in that happy state. ** Few" and 
"many" are also very flexible terms, and the best answer 
is the fact that the pursuer felt himself within the paragraph, 
so did bis highly respectable employers, and above all, so 
did that hjdra-headed monster—the general public— some of 
whose members saluted him on the public streets with the 
very unpleasant question, "Who stole the kniveb and forks?" 

The pursuer, as a foreman, and as having a charge of the 
excursionists, was somewhat of a representative man ; and 
as such, must have all the more felt the stigma cast upon 
the whole body, and therefore he now stands forth as their 
champion and vindicator. 

There is, on the other hand, the total absence of any malice 
in getting up the article. An error in fad, which a more 
careful inquiiy might have avoided, is all that can be charged 
against the newspaper. The pursuer fortunately did not 
lose his situation or suffer any pecuniary Joss from the 
objectionable paragraph. It is unfortunate that a moro 
speedy and pointed retractation and apology had not been 
made directly to the body of workers, accompanied with 
some small tender of amends which very probably would 
have been accepted. The recantation did not of necessity 
appear for a week; and in the meantime, the first and erro- 
neous paragraph was copied into several papers of the 
localitv, and apparently was read by those to whom it is 
pioved the antidote never reached — so much easier is it to 
propiigate scandal than to spread truth 

I'his action is not to puniah the editor or proprietor of 
the newspaper for the ends of public justice; neither is it to 
vindicate private character, for tliat was publicly done 
before the action was instituted. It is solely to compensate 
the pursuer fur the wrong he suffered. He has proved no 
special damage; but fo/oxium is due for wounded feelings. 
But then the aspersion was widely spread amongst, and 
shared by, a large section of men similarly situated. It 
wanted, therefore, that individuality which could fix itself on 
an V one to the ex elusion of another. On the whole, the Sberiff- 
Substitute considers that the ends of justice is satisfied by 
the nominal sum of damages which, in addition to costs, 
will become no trifling lesson to the conductors of the press 
to study strict accuracy in all that concerns private char- 
acter and personal feelings. 

Accusations of moral delict are'all the more serious when 
directed against the working classes, whose character is 
their only capital in life, and must therefore be anxiously 
guarded by law from unjust attacks from whatever quarter 
these come. The more n-spectable, and generally accurate, 
the organ ^abd the defender's paper undoubtedly and 
deservedly is of that class) all the more reliable and 
dangerous such charts must be, and the corresponding 
amount of injury inflicted on the feelings of those whose 
character is made the subject of animadversion. 

This Interlocutor was appealed; and parties' 
procurators baying been heard, the Sheriflf (Gordon) 
pronounced the following judgment :— 

The Sheriff having heard parties on the defender's appeal, 
and made avizandum with, and considered the process, 
dismisses the appeal, affirms the Interlocutor appealed from, 
with the addition of the words "damages ana" which are 
to be held as inserted before the word "tolaiium" in said 
Interlocutor, and decexna. 

Note. — The Sheriff concurs generally in the note appen- 
ded to the Interlocutor appealed from. It is not nccss- 
sary to prove in such cases that the person who has made 
the false charge really intended to hurt the particular indi- 
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vidnal who seeks redress. It is sufficient if the charge has 
beeQ expressed in such terms — loose it maj be—as reason- 
ably to produce in the miods of those who read or hear ike 
charge the belief that it applies to that party. 

The pnrsner^s employer says, that the pursuer is one of the 
▼oung men in his works, and that the pu-agraph in question 
Ted him to look with suspicion on all the younff men, includ- 
ing the pursuer, to whom he held the paragraph as applying; 
and the more so, as he had a charge of the otner young men 
who went on the excursion. It also appears that persons 
in the public streets called after the pursuer in terms im- 
plying that he had committed tbefl: there is therefore no 
doubt that the charjB^e of theft was one which was held by 
others to apply to the pursuer, and the charge remained un- 
contradictea for several da^s. 

It is true, that no special pecuniary damage has been 
proTed, and that the decision of the cause is not to be held 
as imputing any moral^ blame to the defender ; but as the 
consequence of his having published a paragraph founded 
npon erroneous information. It is in accordance with legal 
principle, and with equity, that one whose n^ligence has 
caused injury to another should suffer rather than that the 
other who has been injured without any fault of his own 
should be i»ithout redress. It is true that in prosecutions 
in the Criminal Court (and it may have been in the Con- 
sistorial Court— where prosecutions used to be raised on 
account of verbal injuries advindietam puhHcam) it is neces- 
sary to prove circumstances from which malice can be in- 
ferred. But in the Civil Court, the injuxy done to another 
by a statement asserting that he has been guilty of a crime 
may be made the subject of an action, even w!iere the 
statement has been made in good faith, if made falsely; 
that is to say if the statement is not true. The distinction 
between the criminal and civil process seems to be correctly 
stated by Baron Hume in his Commentaries, vol. i., p. 342, 
where he says— "And in general, the criminal is herein 
*' distinguished from the civil process that, to warrant the 
"inflicting of any punishment the animui injuriandi or 
"special malice of the act must be shewn, whereas mere 
" pertulance or inducretion may he the just ground of an 
" award for the reparation of damage though the parties are 
'*not even known to each other if the things said are 
" naturally and in themselves of an injurious tendency." 
See also Milroy, 28th January, 1763 ; V. Brown's Suppt., p. 
575. The case of Craig v. Hunter & Co., 29th June, 1809, 
appears to be modified by the case of Beid, 27th February, 
1852, where damages were found due under circumstances 
somewhat similar to the present. Lord Fullarton said — 
" As to the notion that a party in the situation of the pursuer 
"must prove special damage, if by that means some special 
"amount of loss in pounds shillings and pence, it seems to 
" me utterly unadjustable. Thativould go the length of de- 
** fending the proprietor of a newspaper from all claims of 
" damage in announcing the bankruptcy of a trader unless 
"that trader can prove special damage. The answer is 
"obvious. Proof of 8]>ecial damage mav, of course, increase 
" the amount of the injured party's claim. But the false 
" announcement of the bankruptcy of a trader, or indeed of 
"anybody, is obviously in itself a ground of action, and 
" the foundation of a claim of damage, the smount, of 
" course, to be left to the jury or the court acting as a jury in 
" disposing of the claim." 

In the present case, in addition to the injury to his 
feelings which the pursuer was subjected to— for sometime 
he was exposed to the suspicion of his employer, and sub- 
jected to insults on the public streets— in consequence of 
the publication of this paragraph by the defender, which it 
has been proved was held to apply to the pursuer, and the 
pursuer must have incurred some expense in seeking 
redress in the manner explained in the proof before the case 
came into court, the award of £5, in the circumstances, 
appears a moderate award. 
Act, Hbvdkt. Alt. 



13th August, 1861. 

SHERIFF COURT, GREENOCK. 

(Mb Sbsbiff Tennbbt.) 

MASTia «. DuKLOP k Wtlib. 

Jurisdictioo — ^Maritime — Forum CompeieM — ^1 Wm., 4, 
c. 69, 1 and 2 Vic, c. 119.— TAs master of a ahip wca 
engaged hy one qf the oumera at a place in one county ^ 
where also thehuainessqfihe $hipwaMC§nducUd^ the other 
owner residing in a different county. The master 
having brought an action for wages against both 
owners in the court of the county where the contract 
had been made, held that though <As action was pro* 
perly man'/tms, the Sheriff Court was net the competent 
forum^ the drfendsrs being resident in different juris- 
dictions. 

Thb pursuer, Martin, was engaged as master of a 
ship by the defender, Dunlop, who vras only part 
owner, the other defender, Wylie^ being the other 
oi^ner. Dunlop was resident in Greenock, from 
which port the vessel traded, and he managed the 
business as ship's husband there. Wylie, the other 
owner, resided in Glasgow. The action was laid 
j ointly and sevetally. The defender pleaded that 
one of them being resident in Glasgow, .in another 
jurisdiction, he wns not amenable to the jurisdic- 
tion of the Sheriff of Renfrewshire; and if the action 
was bad as to one of the defenders, from the form 
of the summons, the action fell to be dismissed aa to 
both. 

Parties having been heard on the preliminarj 
pleas, the Sheriff-Substitute sustained both those 
quoted, and dismissed the action with expenses, 
adding the following — 

NoTx.— A preliminary plea is stated to this action, that the 
defender Wyllie, one of the owners of the ship, being resi- 
dent in Glasgow, is not amenable to the jurisdiction of tha 
Sheriff of Renfrewshire. It appears to be plain that he could 
not be competently called in this Court in a suit relating 
to the Sheriff's ordinary jurisdiction, but the distinction is 
made that this being a maritime cause, he can be made a 
party to it in virtue of the Sheriff's Admiralty jurisdiction, 
which is more extensive than his jurisdiction in ordinary 
causes. It appears to the Sheriff-Substitute that the terms 
of the sUtute (William IV., c. 69, s. 21, 22) will not sanction 
this interoretation being put upon it. The jurisdiction 
which is tnere conferred upon the Sheriff is to be exercised 

within their respective sneriffdoms," words which would 
appear to mean that it is to be exercised in regard to per- 
sons over whom he already possesses jurisdiction. An ex- 
tension of that jurisdiction is given to him in the case of 
" persons residing furth of Scotland," but it cannot be con- 
tended that a party resident in an adjoining county falls under 
this expression. If the matter admitted of any doubt upon 
this statute the subsequent Act of 1 &>2 Vic, c. 119, s. 21. 
appears to remove it. It enacts that the above statute shall 
be construed to mean that the powers of the former Court 
of Admiralty should be competent to the Sheriffs, " nro- 
" vi ied that the defender shall, upon an^ legal grouna of 
"jurisdiction, be amenable to the jurisdiction of the She- 
"riff" before whom proceedings may be raised. It does not 
appear that the defender, Willie, is amenable to this Court 
upon anv leffal ^und of jurisdiction. It has been con- 
tended that there is a jurisdiction ratione eontraetus, Tha 
pursuer avers that the engagement to act as master was 
made in Ghreenock ; that allbusiness of the ship was trans- 
acted there hj the other defender as ship's-husband, and 
that the directions to remain in charge of the cargo in Ire- 
land were also issued from Gheenock. As tha raoord is not 
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clofled, tbe pnisner woaM bo entitled to put these aTerments 
on record, and the ShcrifT-Snbstitnte assumes them as if 
this were the case. Bat he is not able to come to the con- 
clusion that they- amount to a case of jurisdiction raiunu 
eontraehu. In no riew ttss the contract to bo c4rried out 
in Greenock. As regards the engagement to act as master, 
although Danlop, the shipVhusband, and the pursuer might 
have both been there when it was made, it was to be 
fulfilled, not in Gteenock, but on the high seas and in 
foreign ports. And, in so far as relates to the allejged agree- 
ment to superintend the collection of the cargo in Ireland, 
only Dunlop was in Greenock, and all that can be said in 
reg^ to this part of the agreement is that Greenock was 
the place from which the instiuctions to look after the carg^ 
issued. In the form in which tbo action is libelled, con- 
cluding against both defenders, jointly and separately, it 
would rather appear that if the action falls as to one, it 
must fall as to both. This will not haye the effect of de- 



oeeding aloag the turnpike road, from Tomnoe to 
Campeie, which orooee the Ediohurgh and Glasgow 
Railway at Muckroft, and in crossing tbe railway 
there, the cart was suddenly turned to tbe side 
where the pursuer was, and be was jammed between 
the cart and the gate poet, by which his body w; s 
alleged to have been severely cvushed and bruised; 
had in consequence been confined for a considerable 
time to bed, had loot his business, and had been 
rendered unable to work for tbe support of himself 
and family. The proximate causes of the inj ury were 
alleged to be that the rails at the crossing of Muci- 
roft were either above the leveLof the road, or the 
spaces between and outside them had been allowed 



priving the pursuer of his remedy, as there is a competent ^ fell away, or sink below their level, and had ihiw 
forum to which it is in his power to call both defenders. rendered the passage of carts and carnages difficult 
The pursuer appealed; and the Sheriff having and dangerous; that tbe gate, which consisted of 
heard parties' procurators, adhered to the Sheriff two leaves, had only been half opened by the gate- 



Substitute's Interlocutor, and added the followiog- 

NoTS. — Had it not been for the urgency with which the 
pursuer's appeal was maintained, and that the question 
now far the circumstance of the action beinff of a maritime 
nature requires that it should be dealt with differently from 
any ordinary action not of such a nature, is one of impor- 
tance in a community such as that of Greenock, the Sheriff 
would haye had little hesitation in at once, on the conclu- 
sion of tbe argument, adhering to the Interlocutor apnealed 
r'net. An examination of the authorities has connrmed 
Sheriff in his first impression that the Sheriff-Substi- 
tute's Interlocutor is well founded. The fact, assuming it 
to be so, of the contract in question haying been made in 



keeper, and the space was thus so narrowed as to 
embarrass the pursuer : that the gate-keeper had 
also a]ai*med the pursuer by calling out that there 
was a traiu coming, which was not the case, as ten 
minutes elapsed before one came; and when tbe pur- 
suer attempted ta lead his horse over the croesiDg^ 
the one wheel having been checked by the rail, the 
cart was swayed round, and he was jammed between 
it and the gate-po&t. 

Tbe pursuer, in March, 1859, raised this action 
of damages against the Edinburgh and Glasgow 



Greenock, is not enough per w, to constitute jurisdiction in ! p^;i„„- n^J™,,„ ^ ^^^,.A: <u- j> «aa ..* ^r 

the Court there, as exemplified in the case of M'Eachem „. Railway Company Oincludmg for £500 sterling. 
M'Fherson and M'Lachlan, 3d July, 1824-3 Sh, 211 : And 1 for loss, mjury, and damage sustamed by him, in 
if the Sheriff be nght in this, it necessarily follows, legard i consequence of the injuries inflicted on bim. The 
being had to section 21 of 1 and 2 Vict., c. 119, by which it | record was made up by condescendence and defences. 

The defence was a denial that tbe rails and road 
were in the state alleged by the pursuer, and that the 
accident was caused by his own incompetency, 
recklegsuess, and want of due care and caution; and 
it was pleaded inter alia, (2), the pursuer having met 
with the accident from his own incompetency, reck- 
lessness, and want of due care and caution; and tho 
cause being attributable to himself and his horse, 
and there being no responsibility on the part of the 
defenders, or ground for inferring liability against 
them, they were entitled to absulvitcr with expenses; 
(3), the purhuer being himself chiefly or i-;u*tly to 
blame, the defenders were eutitled to be nssuilzied. 

A proof was then allowed to both parties, which 
having been led at great length, the Sheriff-Sul)s;i- 
tute pronoimced this Interlocutor^ which has been 
acquiesced in by both parties : — 

Haying heard parties' procurators and thcreaftor matle 
avizandum with tno pioor, productiouR, and whole process, 
and having of this date allowed uf mutual consent, a print- 
ed copy of the " Rules and liegulatious to be observed by 
'* tho officers and men " in the defenders' service to be 
rccuivcd into process : Finds that tho defcndcra' milwny 
crosses the turnpike road from Torranco to Camp^ie, ou «i 
level ut or near a place culKd Mackcrofl, and thei-o arc 



is enacted that, in order to constitute jurisdiction in the 
Sheriff Coait, even in a maritime cause, the defender must 
ho ** amenable to th^ iurisdiction of the Sheriff," upon some 
"legal ground of junsdiction," that the action in the pre- 
sent instance is not competent in this court in respect that 
one of tho defenders is not amenable to the jurisdiction of 
the Sheriff on the ground of domicil, or any other pound 
recognised and established in law. The Sheriff is slso 
satisfied .that tbe action, considering the manner in which 
it is laid, tho summons libelled, and whole statements of 
the pursuer are made, cannot be sustained against one of 
the defenders while it is dismissed as to the other. 
Act. R. & S. NaiLL. AH, John M'Dougall. 



23d August, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. SnERiFf Bell.) 

James Robertsosc v. The EDiXDUEon akd Glasgow 
Railwat Coupamt. 



Damages — Compensation. — Oircumstancts in which held 

(by the Sheriff'SubslitiUe and acquiesced inj^ that a . . _ 

Itailwiiy Company was liable in damag&tj/ur injuries roiding guius, each coiisistiug of two leavus, ou each nidi- 
Bustaineil ai a level crossing, in consequence (1), of an 
inequality of the rails and the road, and (2), the gate- 
wny having been carelessly attended by the gate-keeper. 



Tn ; pursuer, who was a wrigbt and wood-merchant 
at Toriaiico of Camj-sie, was, in October, 1858, in 
charge of a horse and curt leaded with wood, pro- 



said crussin;:, uuder the cburc^o of a gatcman, in the do- 
fenders' employment : Finds that on tho 2d October, 18."^^, 
the pursuer, who is a wriglit and wcotl merchant, was pru- 
cee«Ung with his own horse and cart by tlie said tuiupikc 
road, from LcunoAtowu to Toi ranee: l<iuds that the cart, 
including the wheels, was foet broad, and thcro was .i 
log of wood on it which lay angled across, with each uhd 
pnjccting a little Uyoud the wheels, so that iLc breadth 
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oeeopied in all hy the cart anrl its load iroa about aeven 
feet: Finds that on approaching the level orossiag, the 
defenders' gate- man opened the east leaf, or one half of each 
gate, to allow the pnrsner's cart and horse to pass over the 
miWay: Finds that the breadth of each leaf of the gate is 
eleven feet eleven inohes and a half, and the entire breadth 
of the whole gate is tirenry.three feet eleven inohes : 
Finds that the pursner, having brought his horse and eart 
upon the railway bj the space open for him, got them 
across the first line of railway; bnt one or both of the cart 
wheels canght npon one of the rails of the second line, and 
the horse stoppmi in consequence : Find that the pursuer 
was at this time at his horse's head on the near ride, with 
the reins in his band; and the witness, William Oall, who 
was walking behind the cart, advanced to the off-wheel to 
give it a lift, when the gate-keeper called out that a train 
was coming, whereupon the pursuer moved backwards 
towards the near wheel, and at the same time called to his 
horse to move on, which the animal did, but the cart waa 
drawn obliquely toward the east side, in consequence of 
which, the space being narrow, the pursuer was jammed up 
between the cart and the gate post on that side, and his 
body was severely crushed and bruized, and several of his 
ribs were fractured: Finds that in consequence of the 
injuries so received the pursuer was for sometime in a very 
dangerous state, and was confined to bed for about three 
months, snd was not able to leave the house for about six 
months more, and he never thoroughly recovered his former 
health and strength, and his business fell greatly off from 
his inability to attend to it: Finds that the pursner claims 
damages from the defenders, fint^ on the ground that the 
level crosring was not properly constructed so as to permit 
cf the safe transit of loaded vehicles, and that there were 
hollows or inequalities arising from disrepnir or want of 
proper metalling; and, tecond^ that no adequate passage 
was afibrded by opening only one half of the folding gates, 
and that he was in consequence forced to pns«i nearer the 
THMit against which he wns ezusbeJ tbon would otherwise 
have been necessary: Finds as regards the fiist of said 
gronnds that the pursuer has proved that the line of rail 
was from an inch to two inches higher than the roadway or 
metal thereon, and that there was thus a slight obstruction 
offered to the wheels of carriages which produced a certain 
amount of jerking or jolting in passing over: Finds that 
this is scarcely to be avoided at any level crossing of the 
acme sort, and the pursuer has failed to prove that there 
wax anything radically faulty or defective in the construc- 
tion of the oiossing, or that it was in any undue state of 
(li»repair: Elnds as regards the second ground of damage, 
that it is of a more serious character, especially when taken 
in eouneciion with the fact that, under any circumstances, 
the wheels of vehicles were apt to be checked or jerked in 
crossing the rails : Finds that, considering that the said 
rails presented a certoin obstruction to the use of a public 
turnpike road, it was the duty of the defenders to tako core 
that no further and unnecessary inconvenience or obstrao- 
tion should be suffered by the public, and at all times to lay 
open for the passage of vehicles the full breadth of ^3 feet 
11 inches instead of only the half breadth of 11 feet 11} 
inches: Finds farther, that on the occasion in question, the 
defenders' gate-keeper not only opened merely one half of 
the gate, but when he saw the check which the pursuer's 
eart had received, unnecessarily precipitated the pursuer's 
movements, and as the pursuer has deponed, *' put him into 
a little excitement" by calling out that a train was coming, 
which, in point of fact, was not the case: finds that the 
pursuer has also deponed, ihatif the entire gate had been 
open, he would have crossed without any risk of the 
casualty taking place ; and tliis stands to reason, because 
he would then have been able to keep the middle of the 
roadway, and even although the cart had swung a little to 
a side, would not have been in any danger ; whertas, in 
consequence of only the cost half of ihe gato being opened, 
be had to draw his cart and horse off from the centre of the 
road and keep close to (he side : Finds that this is made 
more apparent by the fuct which the proof establishes, thot 
after the accident the said Willi:>ni Gall backed the cart and 
liortso over the rails ond through the gate n^^ain, and that 
the entire gate beini; then opened, he re-crossed the rails 
without difficulty: Therefore, and under reference to the 
annexed note, finds the defenders liable to the pursuer in 



damages in respect of the above cuZjmi or neglect, and in the 
whole circumstanees, assesses the damages at one hundred 
pounds sterling: Finds the defenders liable iu expenses, 
allows on account thereof to be given in, and remits the 
same to the auditor to tax and report, and decerns. 

NoTB.— This case is not without nicety, and has received 
the fullest attention which the Sheriif-Substitnte could 
bestow upon it Had the pursuer's claim rested simply on 
the imperfeotion in the construction or state of repair of 
the crossing, it could hardly have been sustained ; but as 
the rails unquestionably offered a certain obstruction to the 
traffic on the public road, evory possible facility should have 
been afforded to diminish the inoonvenicnce. The defend- 
ers' own witness, John Semple, carrier, has deponed — 
" The rails ore a little above the level of the road, and thus 
"cause a jerk to a 'heavy oort My cart was checked 
**more or less every time it crossed, but never stopped. 
" W ith a nervous horse, I would rather have all the gato 
••open than only one half." There is also abundant evi. 
denoe that the opening only one half of the gate — which 
seems to have been the gate-keeper's general practice — 
was attended with inconvenience and nsk, and elicited 
remarks from those using the crossing. The defenders' 
Act, No. 0/d, gives them a power to take their rails across 
the road on a level, but the power is subject to the provi. 
sions of the Itailway Clauses Consolidation Act (8 dc Vie., 
cap. 83, sec. -10;, under whioli they are bound to maintain 
good and sufficient gates on each side of the railway where 
it communicates with the road, and to "employ proper 
" persons to open and shut such gates; " and to keep them 
" constontiy closed across such road on both sides of the 
railway, " except during the time when hone, cattle^ carte, or 
" carriagee pcunng along the tanUt ehall have to crote »uch 
" railway ** This exception dearly implies that when 
traffic is crossing the gates must be fully open. The same 
thing is implied in the defenders' own " Regulations for 
"Oatemen at Level Crossings," the second regulation being 
— " The gates must nlwsys be kept closed across a road» 
" except when required to be opened to aUow the railway to 
** be poited,** Now the defenders' gate-keeper, James Scott, 
admiu that when he saw the pursuer coming with his cart 
and horse, he opened only " one half of each gate,** and that 
a dear space of only between 11 and 13 feet was thus left. 
It was pleaded for the defenders, that if the pursuer wished 
both leaves to be opened, he had himself to blame for if he 
did not ask for it. But in the first place, the gate-keeper 
states that he told the pursuer to make haste as there was 
not much time to spare, which might muke him content to 
avail himself of the half gate ; and in the next place, it is 
no defence, where a thin? reqiured to be done either at 
common law or by statute is not done, that the party iiijnred 
iu consequence did not ask it specially to be done. This 
was expressly held in the recent English case, Marpell v. 
The South Wales Railway Co., July G, L860, J^ri8t, vol. 7, 
p. 240. it is also an unfavourable circumstance for the 
defenders, that when the gateraan saw that the pursuer's 
cart was stopped, he alarmed lum by crying out that a train 
was coming, and may have thus induced him to act in a 
way he would not otherwise have done. The alarm was un- 
necessary, as the gateman himself admits that a train was 
not due' for ten minutes; and the witness, Elizabeth 
Downle or Stirling, states that a train did not pass till 
about half an hour after tiie pursuer was hurt. As to the 
evidence which has been led with the view of shewing that 
the pursuer's horse was not a good one, it is enough to 
remark, that it does not affect the case. The horse was 
suffidentiy good for all ordinary purposes, and the check 
which the loaded cort received from the line of rail accounts 
for the stoppage, which might have happened with almost 
any horse drawing a load. The pursuer's horse was able 
for its work, for it took the cart and log of wood home after 
the accident. In oonclu&ion, it is worthy of remark that, 
since the accident, the dofendci's' seem indirectly to have 
acknowledged their former error by now causing the gates 
to bo entiiely opened for the passing of traffic; and the 
present decision will not bo unproductive of benefit to a'l 
parties if it tends to enforce the necessity of this course 
bdn,; adopted at all level crossings. 

Act. J. L. TjAXq, Alt, Banmattnes & EmxwooD. 
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8d Sbftucbu, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr Shbbiff Mobbisov.) 



John Laro, Writer in Glasgow, Proourator-Fiflcal of 
the Burgh of Glasgow, v. Jowx G. Campbell & 
CoMPAMT, Silk Spinaers, Gla^gow. 

Smoka Nuisance Act, 20 & 21 Vic., o. 73, sec. 3— 
Lord Advocate, ooDCurreDoeof. — Ittkeconeurrence 
of the Lord Advocate under tedion 3rd of the Smoke 
Nuisance Ad, 20 A 21 Vic, e, 23, tuficienUy 
adhibited hy his clerk ngning for him, the Adtoeate 
himself not having seen the petition f 

Tmg was a petition hy Mr Lang, as the ''loci! 
authority" for Glasgow, under the Act 20 & 21 
Via, c. 73, setting forth that the defenders were 
guilty of a contravention of the statute, and craving 
the penalties on conviction. 

Appearance was made for the defenders, and 
defences were stated. The preliminary defence 
was — ^The petition is incompetent for want of the 
concurrence of the Lord Advocate, which is not 
duly adhibited thereto. 

The third section of the Act 20 & 21 Vic, c. 73, 
is in these terms : — 

''Provided always that no complaint shall be 
«« brought against any person for the recovery of 
*'any penalty under this Act, except by the 
" local authority, or by the owner or occupier of 
" premises with reference to which the furnace is 
** so situated as to create an annoyance to the occu- 
" piers of such premises ; and in either case, with 
'^ the concurrence of the Lord Advocate.'* 

The form of concuri'CQce given was as follows: — 

"Edinburgh, fonrtrenth May, Eijjlite^n bandred and 
<* sizW^ne. — Grants concnrrenoo for ) l«r &]iuestjr's Advocate 
** to the foregoiug petition. 

" John Adams, Jan." 

The record having been closed, and parties heard, 
the Sheriff-Substitute pronounced the following 
Interlocutor: — 

The SheriflrSnbHtitnte having beard partiofi' procnratnrs 
upon the petition and onRwcrK, in respeitt tbnt it <1oor not 
appear that the petition in presented to tbn (Nmrt with eon- 
ourrence of the Lord Advocate, an required by the statute, 
the only concurrence b(>ing that of John Adamn, junior, wlio 
docs not set forth that ho holds any authority from the Lord 
Advocate to grant his conearronce— suKtnins tlie prclimi. 
nary defence, dismisses the petition, but finds no expenses 
due. 

Note.— The statute requires tlint no complaint under it 
shall " be brought," unless " witli the concuiTcnce of the 
"Lord Advocate." In tho present case, there is not a 
literal compliance with the statute, nor is thoro the con- 
cnrronce of any public oflicor, Mich as Advocntc-Doputc, 
who is sworn in to assist the Lord Advonato in tho perform* 
anee of his multifarious dutioK. A private individual, un- 
known to the public, but snid to I'e the Lord Advocate's 
olerk, grants hit own concurrence "for Her MaJcsty'H 
Advocate," and he does not even allci^o that he acts by the 
Lord Advocate's authority. \\\n\o tho statute obviously 
contemplates that the prosecution for penalties, which is 
the object of the present com plaint,. shall have the previous 
sanction of a legal oilicer of tlio Crown, a step which in 
attended with considerable expense, there is substituted 



(if the present oooearrenee were sostaioed as good) amen 
statement by a party who may not belong to any legal 
bi ancb of the profesaioD, that the loeal authority who pnwe- 
eutea has hia eoneurrenoe fcvr this proaeeution. The 
Sheriff'Sabiiiitate disposes of this ease on the ground that 
Mr Adam's doeqoet does not set forth that he aets hj the 
Lord Advocate's authority; but be also thinks it matter of 
serioas doubt whether any ooncnrrenoe but that of the Lord 
Advocate himself, or of one of his deputes (wfaieh ean be as 
ertsily got as that of his olerk) ought to be saataiDod as a 
kofficient eomplianoe with the intentions of the legialatnie. 
AeL Paxty. ail Tbomis Stout. 



6th Sbftbubbb, 1861. 

SHERIFF COURT, PERTH. 

(Mr Sherupf Babolat.) 



Datid Caw, Petitioner. 

Bankrupt— Discharge —Report of Trustee. — After 
tlic lapse of tufo years a Bankrupt presented a 
petition for discharge, without composition. A 
report b^ the trustee teas produced, but ii was 
unfavourable, and the &heri/^Subttitute refused the 
prat/er of the petition. On appeal, the Lord^Ordi" 
nary {Benholm) rtcalUd t/ie Sheriff's Interlocutor, 
but refuted tlte prayer of the petition, in hoc statu, 
and adhertd, quoad ultra. 

Ths bankrupt, David Caw, presented a petition to 
the Sheriff of Perth, under the 146th section of tlie 
Bankrupt Act of 1856, craving to be discharged 
without composition, in respect of tho lapse of two 
years from tho dato of his sequestration. The 
Sheriff-Substitute, (Dr Harday,) after hearing, pro- 
nounced this Interlocutor:— 

Having heard parties' procurators ond made avizandum 
wiih the ciiuse, Finds that the present application is founded 
on the UGth section of tlie Bankruptcy Scotland Aet, 1856: 
Finds that by that section it is provided that ** it shall not 
** be competent for tho bankrupt to present a petition for 
" his discbarge, or to obtain any consent of any croditor to 
" Mich discharge, until the truhti'o Khali have prepared a 
'* report with regard to tho conduct of the bankrupt, and sa 
" to how far ho has conip)ip<) with tho provisions of this 
'* Act, and in particular, whether the bankrupt hns made a 
*' fair discovery aud surrender uf his estate, and whether be 
*' has attendod the diuts of exnminutiun, and whether he 
'< has l)een guilty of any collusion, and whether his bank- 
" ruptcy has arisen front innocent misfortunes or losses in 
"business, or from culpable and undue conduct:" Finds 
thill the trustee in the sequestration of the petitiunerls 
uMiato reports that '* ho believes tliat the said David Caw 
** has made a fair discovery and suiTCuder of his estate, and 
" of the estate of the company, as an individual, and as 
*' Kolo partner thereof, that he has attended the diets of ex- 
" sniinatioii, and has not, as fur os known to the trustee, 
" boon guilty uf any collusion. But, as he has not shewn 
''either losses or roisiortunes, tho trustr^e eannot report 
" that the bankruptcy has arisen from innocent roisfortanes, 
" nor from losses in buHine^s, and not from culpable and 
" undue conduct." Finds therefore that tho petitioner,in the 
absence of such report as has In'en hfld to be set forth in 
the said i-ccited clauses, is nut entitled to his discharge, in 
opposition to the objections of certain of his crt-ditora. 
Therefore refuses the prnycr of tlie peiition. Finds the 
petitioner liable in expenses, and remits the accouut thereof 
to tho auditor to tax, and decerns. 
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MoTB.— The Sheriff-Sabstitate bas given the matter mnoh 
and anxious coosideration, and he has foand it far from 
being free of difficaltj. 

The question resolves itself into this :— does the obtain- 
ing of a discharge by a benkmpt, tPiCAout a composition, 
thoogh it may be with consent of creditors, depend absolutely 
on the fact of a tmstee giving a report affirmatively in favour 
of the baokmpt on certiin points specified in the statate f 

Looking at the statate itself there ai>pear8 considerable 
weight in the petitioner's argument that the statute, in this 
matter, confers no such irresponsible and absolute power to 
the tmstee. 

A bankrupt, under the statute, may obtain a dischaige on 
a eompoaition at three different stages of the sequestration 
process, with consent of a certain amount of the creditors, 
in number and value, the standard of both declining with 
the progress of time, (sees. 137 to 141, inclusive.) Under 
these sections, though non.consenting creditors are entitled 
to appear and olrject, yet no certificate of approbation of the 
bankrupt's conduct is required from the trustee. 

A bankrupt may also be discharged without any compos- 
ition, on obtaining the consent of a certain amount of cred- 
itors, in number and value, the standard of both declining 
with the progress of time, (sec. 146.) 

After two years ttcm the first deliverance on the seques- 
tration, an application may be made for discharge without 
any consent of creditors. The clause as to the trustee's 
report is alike applicable to a discbarge with consent of the 
creditors, as teitJumt such consent 

This is a most important element in the question. There 
are two provisions attached to the bankrupt's discharge 
mrithout composition. First, ** that no discbarge shall be 
** granted to the bankrupt where, under the provisions of 
" this Act, he is only entitled to apply for decree of cessio.** 
This leads to the 166th section of the Act, but which has 
no application to the present discussion. 

But the distinction between the two clauses is significant 
The one above referred to provides that ** no discharge shall 
*' be granted,'* The clause following, which regulates Uie 
present question, declares that **it shall not be competent 
'* for ihe bankrupt to present a petition for his discharge 
** until the trustee shall have prepared a report" Let it be 
here observed — Ist, it is not said that the report shall be 
produced with the petition, but only prepared at its date, and 
lodged during the proceedings. 

2d. — The trustee is required to report alternatively, 
(*' whether,") on certaih points. It is nowhere said that 
the petition for discharge shall not be competent, or the 
discharge granted, unless the report hefawmrable in all its 
points to the bankrupt 

3d. — If it be not competent even to. present the petition, 
then the Clerk of Court would be made the judge of its 
competency. 

4tb. — Even where a refort in granted, the trustee is 
recognised as a party, as well as creditors who may appear 
and object to the discharge, which is inconsistent with his 
having the power to withhold it by refusing a favourable 
certificate. 

From all these circumstances were the Sheriff.Substitute 
left to judge on the statute alone, he would have felt relac- 
tance in holding that a trustee has thus the absolute power 
to withhold the bankrupt's discharge, and that even though 
the atatntory ntimber, nay, though the whole of the credi- 
tors, were consenting. 

This is a despotic power which it is scarcely possible to 
auppoae the statute intended to vest in one person, and 
where he (as is alleged in this case) may have a motive to 
shield himself, by debarring the bankrupt from his dis. 
charge. The only remedy in that view wotild be to have 
the trustee removed and another elected in his rooTP. The 
Sheriff-Substitute would, imder the statute, have held pro- 1 
dnction of the trustee's report as essential, and that he 
might be compelled to grant such. He would, however. 
have held that, whether favourable or adverse to the bank- 
rupt, it was open to challenge and investigation. That a 
/amnarable report is open to such inqniiy, has been found 
in the recent case, 15th May, 1800, Smith. It would seom 
to follow with still more cogency that an unfavourable re- 
port was equally open to be rebutted by mvestigation and 
proof. 



But the Sheriff-Substitute finds himself foreclosed by the 
decision, 14th February. 1855, Campbell. The report by 
the trustee in that case was only neutral on certain points, 
yet the production of an affirmative favourable report was 
held essential to the bankrupt's discharge. Here the re- 
port is positively unfavourable to the bankrupt on one and 
tbe most important point. There the trustee had been for 
some time di^harged, and therefore might be supposed to 
be excusable in not committing himself to an affirmation of 
remote facts. Here the trustee is still in office. There the 
bankrupt had at one time actually obtained the^ requisite 
amount of consent to his dlHcharge, but had lost its benefit 
by lapae of time. Here there is no such consent, while the 
opposition is much more formidable than in Campbeirs 
case. It will be observed, however, that Lord Cowan, in 
Campbell's case, was inclined to hold that the sUtute did 
net contemplate the foreclosure of inquiry on the report, 
and with this view the Sheriff.Substitute baa been strongly 
impressed in considering the whole clause. 

The case of (Campbell was under the former Bankrupt 
Act, but the clause which regulates the question is identical 
in both statutes. Smith's case waa decided under the 
existing Act, but cannot be said to infringe on the rule 
recogni»<ed in Campbell's case, that the trustee's favourable 
report is an essential condition precedent to the disoblige 
of a bankrupt without composition. 

In tbe case 28th February, 1837. Wllkie, when the trus- 
tee reported that tbe bankrupt had attended the first diet 
of examination but not the second (two dieto being at that 
time necessary), or taken the statutory oath, the 0>urt, 
even though the offer of composition had been acceded to 
by the creditors, and no opposition was offered, refused the 
petition for discbarge. 

Had the Sheriff-Substitute seen his way clear to enter 
into the inquiry in face of the trustee's report, he might 
have sought to discover whether the averments of the par- 
ties were true. But whatever was the issue, he would have 
felt himself compelled to make payment of the expenaea of 
the sequestration a condition of the discbarge, seeing that 
it had been of no benefit but to the bankrupt in obtaining 
for him a discharge from all liabilities without any other 
equivalent See 3d December, 1860, Napier. 

On an appeal, and after two bearings by oounsel, 
Lord Benholm pronounced the following Interlocu. 
tor:— 

The Lord Ordinary having again heard parties* procuni. 
tors, and considered the note of appeal and proceedings: 
Becalls the Interlocutor of the Sheriff appealed against, in 
so far as it refuses the prayer of the petition for the dis- 
charge of the appellant: Refuses the prayer of the said 
petition in hoc statu and quod ultra, adheres to the Inter- 
locutor appealed against : Finds the appellant liable to the 
respondents in additional expenses incurred in this Court, 
and remits an account thereof, when lodged, to the auditor 
to tax and report 

NoTR— Tbe Lord Ordinary is unwilling to exclude the 
petitioner from attempting to better his case by showing, 
as he now offers to do, that his insolvency was caused by 
losses or innocent misfortune. The trustee seems to have 
been fully justified from the state of the information beforo 
him in refusing to grant a satisfactory certificate. But the 
petitioner may lay before the trustee such information, and 
supported by such proof, as may yet enable him to grant it, 
which will be the foundation of an application better 
founded then the present. 

Act. Jamksom, Perth, Alt, Baebidk, Crieff. 
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IOtq Seftbmbvb, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Shebot Bbll.) 



John Gilchbist v. John Fiklat. 

Master and servant — Damages — Personal injuries 
-^ireutngtances in which damaget faund due to 
an mgine-keeper who had got hu right hand 
enuhed and his fatgers broken, hy being drawn 
between ivfO wheeU of the shafting connected with 
the engine. 

This was an action of damages for injuries sustained 
bj the pursuer. He was employed by the defender 
as an engine-keeper at what are called the Rumford 
Works, Glasgow. The pursuer's duty was to oil or 
grease the wheels of the machinery connected with 
the engine at which he wrought. Connected with 
the engine there were large shaftings which went 
outside the gable of the works to the third flat or 
storey, with wheels opposite each flat or storey to 
driye' the machinery in these flats, and these wheels 
required regularly to be oiled or greased. The 
shafting and wheels communicating with the two 
lower flats were enclosed in proper boxes or covers, 
(with a door or space opposite the wheels) so as to 
protect any persons engaged in oiling the wheels or 
working near them; but the wheels at or communi- 
cating with the third storey of the works were not 
boxed or protected. It was averred to be usual to 
oil or grease the wheels with a brush made for the 
purpose, but that the defender did not supply the 
pursuer with such a brush, but only with pieces of 
cloth or an old bag ; that although the wheels were 
high, no fixed or permanent stair utis provided, and 
the pursuer was obliged to reach them by temporary 
and insecure ladders placed on the roof of the engine- 
house, or otherwiseas he best might; and while engaged 
in the performance of his duty — in greasing the 
wheels at the third flat or store} — one of the wheels 
caught the piece of bagcloth with which the ptirsuer 
was applying the oil or grease thereto, and the ladder 
on which be was standing being shaky and insecure, 
and bis rirrht hand being necessarily entangled in 
the bag, he could not use his strength on the 
ladder to pull his hand away ; and it was drawn in 
between the teeth of the wheels, whereby all the 
bones of his right hand had been crushed and broken, 
and tke hand and fingers could not be bent, and its 
xae for ever lost. The accident thus minutely de- 
scribed in the summons was averred to have been 
caused by the neglect or default of .the defender in 
not having properly boxed, covered, and protected 
the wheels, and in not having supplied the pursuer 
with a brush for applying the oil or grease to the 
wheels, and in not having provided a fixed and secure 
stair or platform on which his workmen might 
have stood with safety and greased the wheels and 
shaft. 
The defence stated in a Minute was» (1) a denial 



of the statement in the summons, except that the 
pmrsuer was in the employment of the defender at 
the times libelled ; and he explained that the pur- 
suer was injured through his own &ult and negli- 
genoe ; (2) that, assuming the defender was liable, 
the sum claimed was excessive. 

The record was then dosed, and a proof aOowed. 
The proof was thereafter led at great length ; which 
having been dosed, and parties' procurators heard, 
the Sheriff-Substitute pronounoed the following 
Interlocutor: — 

Having beard parties* proonraton, and thereafter made 
aTisaodam with the proof prodactioos and whole proeeea; 
Finds that the pnraaer went into the employment of the 
defender, as engine keeper, in April, 185H, and it was part 
of his ddtj to oU snd grease the wheels, oonneoted with the 
engine used in the defender's works; Finds that shaft- 
ing went aponeof ibe gables in oonneotion with three sets 
of onteide wheelH at the three stieoeasive flats, and eom. 
mnnieated with the lesser gearing inside of each flat; Futdn 
that the two lower sAts of wheels and the shafting, were 
boxed in up to the third or highest set of wheels, but the upper 
part of these wheels was not boxed or oorered in; Finds 
that in order to grease the said wheels at the third flat, the 
pursuer always went up to the roof of the adjjoining engine- 
house, about eighteen feet high, taking with him a lulder 
about seven feet long, which he rested on the said roof, and 
bj placing the other end against the boxing below the third 
set of wheels, he was able to reach them by going up to 
near the top of the ladder; Finds that when standing there 
the pursuer was obliged to hold on by his left band, and 
was then enabled to grease the wheels with his right on the 
receiving side ; Finds that when engaged in doing this, on 
Monday, the 0th June. 18d9, the pieoe of bagging which the 
pursuer used in applying the grease was caught by the 
wheels, and before the pursuer could extricate his right 
hand, in which he held the bagging, his ssid hand wa.<« 
drawn in between the opposing teeth of the wheels, and the 
bones of all the fingers were broken, and crushed so entirely 
that the pursuer has permanently lost the use of said haml, 
and in consequence of the pain and shock he sustained, be 
was unable to work for nearly a twelvemonth, and as he has 
now the use of only one hand the wages he is able to earn 
are from a third to a fourth le^s than formerly; Finds that 
the pursuer rests his present claim for damages, >SrsC, on the 
defenders' failure to supply him with a brush with which to 
grease the wheels : second, on the want of suflHeent boxing, 
snd ikfrd, on no proper means being supplied for reaching 
the wheels: Finds, as regards the brush; that it is proTed 
that wheels of the description of those in question, are 
almost invariably greased with a brush about six inches 
square, and with a handle about two feet long : Finds that 
there was no such brush, as there ought to have been, in 
the defender's works for the use of the engine-keeper; and 
it is no sufficient excuse that the pursuer failed to ask &r 
it, contenting himself, in the first instance, with a small 
brush without a handle, and when that was taken away, 
with a piece of bagging which was found in the engine- 
house : Finds, that if the pursuer had been supplied wiih 
the kind of brush commonly used, the accident could hardly 
have happened : Finds, as regards the want of suiBcient 
boxing, that it is in evidence that the third set of wheels 
were more imperfectly boxed than the two lower sets, to 
which latter, access was allowed only by a door in the box- 
iug, so placed and constituted that little danger was 
incurred in putting the hand in by it ; whereas the wheels 
at the third fiat were at least partially uncovered, and it was 
apparently left open to the engine-keeper to select bis own 
place for greasing them: Finds as regards the means 
supplied for reaching the wheels, that it is maintained by 
the defender that they should be greased either by resting 
a ladder on an outer platform or gangway at the second fiat 
or by going up to the third fiat, where there is a door in the 
gable, the upper pait of which folds down to the extent of 
two feet, and where, by standing on moveable steps kept 
inside, one may reach up to the )» heels over the lower haii 



SHERIFF COURT REPORTS. 



113 



of the door, aod grease them on the diacharging or deliver- 
log side: Bat finds that the parsner has deponed, and his 
statement is coiroborated by other witnesses, that **joa 
- cannot rest a ladder on the gangway to get np to the third 
** wheel, as the gangway is too near the gable, and the ladder 
"would be too perpendicnlar,*' and there is no sufficient evi- 
dence that thia mode of greasing the ssid wheels was 
possible in the condition in which the gsngway and the 
wheels were when the pursuer was with Uie defender: 
Finds that although the journals could have been oiled, it 
appears doubtftil whether the wheels could have been 
reached so as to admit of their being greased by stretching 
OTer the door on the third flat; and it is, at all events, ad- 
mitted by the defender that they oould be greased in that 
way only on the discharging side, which, though safer than 
the reeeiving side, is not the proper profevsional side for 
greasing wheels, aa is proved by the evidence of the wit- 
nessea, Joseph Paul and Jacob Haydook, shaft oilers and 
wheel greasers : Finds, farther, that the ladder which the 
pursuer had to uao in ascending to the wheels was in a 
broken and shaky state, and from the uncertain footing he 
had on it, he was the lees able to guard against the accident 
which happened: Finds still further, that it is proved by 
the evidence of a suceession of engine-keepers at the defen- 
der's works that the rule and practice was to grease the 
highest wheels by a ladder firom the roof of the engine. 
house, and the defender and his foreman must have been 
aware of this practice, and there is no proof that they ever 
interfered in any way to put a stop to it: Finds that the 
rule of law, as laid down by the Lord-Justioe'Generalin the 
ea^e of M*Intosh v, M'Aulay, 9th Dec, 1B40, is. that "where 
** workmen are to be employed on operations which, though 
'*safe enough when proper preeautians are taken, are mor- 
■* tally hazardous if Uiese precautions are neglected, it is the 
" duty of the employer to see that all the necesaary pro. 
" visions are made which human ibreoight can suggest;** or 
as staled by the Ix>rd Justioe Clerk in the later case of 
McNeill, July 7, 1858, that it is the paramount duty of em. 
ployers to provide in eveiy way against the risk and dangers 
which their employment involves, and that masters must, 
by their precautions and arrangements, protect their work- 
men against the consequences of their own rashness and 
imprudence : Finds that the defender failed in these duties 
by the failure to provide a proper brush, the iUlure to supply 
complete boxing, and the Mlure to afford safe and suitable 
means of getting to the wheels : Therefore repels the de- 
fences, and finds the defender liable to the pursuer in 
damages ; assesses the said damages, in the whole circam- 
stances, at the sum of fifty pounds sterling, with interest as 
libelled, and quoad tdtra assoilzies the defender; bat finds 
him liable in expenses, of which allows an account to be 
given in, and remits the same to the auditor to tax and 
report, and decerns. 

This Interlocutor was appealed. After havicg 
heard parties, Sir Archibald Alison pronounced the 
following judgment: — 

Having heard parties* procurators under their mutual 
appeals upon the Interlocutor appealed against, and having 
made avizandum with the debate, and considered the 
record, proof adduced, and whole process for the reasons 
stated by the Sheriff- Substitute, as also contained in the 
following note, adheres to the Interlocutor submitted to 
review, with this variation or alteration, that the damages 
found due are assessed at £69 sterling, for which, with 
interest as libelled, decerns against the defender, and to 
that extent sustains the appeal for the pursuer, and dis- 
misses the defender's appeal, and decerns. 

Nois. — The main ground of the defender's liability in 
the SherifTs view is, the neglect on his part to box in or 
roof the upper wheels by which the pursuer's hand, when 
engaged in greasing the wheels, was drawn in and crushed. 
There had formerly been a boxing in of the upper wiicelit, 
but it had been taken away aod none other put up, which 
rendered the oiling of the machinery more dangerous, from 
there being no rest for the ladder from the outside. There 
can be no doubt that if this precaution had been token, 
which ia specially enjoined in certain branches of mauulac- 



tures by the legislature, it would have prevented the acci. 
dent which befell the pursuer. The want of a proper brush, 
with a handle two feet long, to clean the wheels, is also 
a material element; for here was an implement necessary 
for the due and safe execution of the work with which the 
pursuer was entrusted, which the master was bound to 
supply, and which had been asked for by others, snd yet 
was awanting. The master was here deficient in the fur- 
nishing of the requisite machinery or implements to carry 
on the work, which the Lord Chancellor in the BarUmshili 
cose said an employer was always bound to supply. The 
pursuer's hand was drawn in while cleaning the wheels 6y 
means " of a piece of bagging," firom having no bru^ fur- 
nished him for the purpose by his rrcployer, after the brush 
formerly used had been lost, or taken away. It is proved 
that the pursuer's hand was crushed when greasing the 
wheela from the roof of the engine-house, which was the 
mode of doing so prescribed by the defender's foreman, 
Bussell, or at least which he was well aware was the mode 
adopted, and had been going on for five years, and was the 
north side, which wot the danaerom tide, fh>m iu being the 
receiving or drawing-in bide. There is contradictory evi- 
dence on the point which is the more dangerous side, but 
the reason of the thing seems to show that the dravfit^-in 
tide must be more dangerous to touch than the delivery or 
putting-out tide. It is true that, by a more complicated 
appliance, the wheels might, though with considerable 
difficulty, and some dooger firom the ladder shifting, have 
been greased from the intide which is the south side, and 
the more safe one, so far as tho wheels were concerned. 
But that was not the mode which the defender's foreman 
had directed to bo adopted, or at least was awaro was in 
course of being used, and it was a troublesome way, and 
dangerous in another respect, from the ladder overhanging 
a depth of thiity feet, and not practicable for a person of 
short stature. It is also true tlu purtuer did not tell the 
foreman he had lost his brush, and was using bagging ; but 
Bobertson did so after the accident, and got none; and that two 
workmen before the pursuer had complained to the foreman 
of the want of a brush, is not proven. Bat it was the 
defender's duty to see that the proper implements were put 
into the pursuer^s hands for doing his work with safety. If 
the pursuer had disobeyed positive orders or warning in 
going on the roof to get at the wheels, the case would have 
been different; but here the going up by the roof on the 
north side had been originally ordered by the defender's 
foreman, Bussell, and been in use at the works for five 
years before the accident. It is a material circumstance, 
that the defender himself proves that the platform on the 
third floor from which irndde access to the wheels might 
be got, has been both widened and lengthened since the 
accident occurred, thereby removing a danger from the 
interior ascent which was not guarded ogaiost when that 
accident happened, at which time the gangway on which 
the ladder required to be rested was three feet broad, above 
a depth of thirty feet, and clio ladder itself was broken and 
tied by a rope. Since tho accident, the upper wheel which 
did the mischief has been boxed iu, and a brush, with a 
handle a foot Ion.?, given to the party v. ho succeeded the 
pursuer in the duty of greasing the wheels, which are 
material facts. 

The damages awai'ded, even as now slightly increased, 
are certainly moderate, consideriug the severe injury and 
serious damage which the pursuer has sustained ; but in 
the circumstances tho Shorifi' does not think they are so 
disproportionate to the pursuer's injury as to call for a 
laiKcr award, which might probably increase the chance of 
a prolonged litigation, snd thereby postiwoe for a long 
time the indemnification to which the pursuer seems justly 
eniLLlod. 

Act, W. B. Faulds. AU. T. G. ^VBianT, 
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16th Seftembsb, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr Sherifv Stbathbbn.) 

Mabt Hekdxbson v. Mb8 Agnis Jack ob Millbe. 

Reparation— 'Penonal injuries. — A person w(u patt' 
ing along a /boC-path uted hy the public toAtcA led 
through afield in which cow$ were grating ; one of 
the cow$, known to he viciauiy attacked and injured 
her. — In an action for reparaiiony damagee 
awarded, 

Tbis was an action of damages founded on the 
following allegations in the summons, yiz. — ^Tbat 
on or about the 13th Deoemher, 1856, the pursuer, 
when on her way to the defender*s &nn of West- 
ermuir, near Auchineam, on a lawful mission, was 
attacked by one of the defender's oows, and knocked 
down and trampled on, and otherwise abused, on a 
public road, footpath, or thoroughfiue, between the 
highway from Glasgow to Kirkintilloch, which pub- 
lic road, footpath, or thorough&re, formed the com- 
munication between Little Milton, where the pur- 
suer resided at the time, and the defender's said 
jbrm at Westermuir, whereby she was severely 
injured ; that the cow was known to the defender 
to be vicious, and was, notwithstanding, allowed to 
go at large. Reparation to the extent of £1000 
was concluded for. 

The defence was, that the pursuer had no right 
to be in the place where the alleged occurrence 
happened, and in particular, it was denied that 
there was any road, footpath, or thorougbfiEire, open 
to the public at said place — that from Uving in the 
close vicinity, and otherwise, the pursuer was well 
acquainted with the dispositions of the cows belong- 
ing to the defender on her farm, and particularly 
with the disposition of the cow by which she alleged 
she was attacked, and in approaching her she took 
the risk upon herself. The record was then dosed, 
proofiB were allowed to both parties, and to each a 
conjunct probation. Evidence was led at great 
length by both parties, and after hearing parties' 
procurators, the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Having heard parties* procnratora on the oonoladed proof 
and whole caaae, and made avizandum: Finds in point of 
iiut that on Satarday, 13ih December, 1856, the pursuer, 
then a jonng woman about twenty years of age, when 
passing alone through a field on the farm of Westermuir, 
near Auchineam, in the occupation of the defender, on her 
way to the farm steading to purchase milk and deliver oer. 
tain articles of dress to the defender's plougl.man who 
resided there, was attacked by one of the defender'a cows, 
then grazing in the field, and struck by the animal with its 
horns on the stomach and pushed down, and the cow then 
trod on her belly and left thigh, and on attempting to rise 
she WBS again pushed down and turned over: l^nds that in 
a short time the animal left her, and the pursuer got up 
and walked to the farm steading, obtained the milk she 
wanted, delivered the parcel she carried, and returned 
home, a distance of about half-a-mile, without either feel- 
ing much pain or belitving herself to be materially injured : 
Finda that on the following day thu pursuer walked from 



her fSkthar'a hoiue at little Milton to ehurah in Qlaagow, 
three miles oil; and walked hack, by whieh time she hepm 
to feel pain in the lower part of her abdomen and thigh, 
and on Mondi^ ahe felt sore all over her body, and became 
bedikst, and in a week alterwirda ahe was visited and pre- 
scribed for by a surgeon: finds that the pnrsaer was there, 
after confined to bed for about twenty-six weeks, when for 
a time ^e beeame eonvalesoeDt, the injuries having yielded 
to the treatment administered by the sargeon : FUids that 
during this time, and until so relieved, the parBaer*! belly 
was indurated and swollen — ^was painfiki to the touch— ^e 
experienoed pain and diifieiilty in Toiding urine — ^her pri- 
vate parts were tnmified and pained, and her nerroos 
system experienoed a severe ahoek, from whieh she has not 
even now recovered : Finds that in June, 1857, ^he was 
rifdted by a second surgeon, who found that she had suf- 
fered proiopms uUri, but whieh had then been replaced, and 
one of the surgeons examined is of opinion that she cannot 
safely marrf : Finds that thcso serious ii^uries, with the 
exception of the deaemsiif . of the womb, are proved to be 
directly attribnUble to the attack of the cow complained of, 
but that the feUing of the womb may have bef>n occasioned 
by these injuries or from oongcnUal causes, or ftvtn physi. 
cal weakness otherwise, and it is to obtain reparation for 
the bodily snfliuring which she sustained that the pursuer 
has instituted this action, and her claim is rested on tho 
allegation that the defender preriously knew that the oow 
was vidous, and yet failed to dog it, or take means to warn 
the public of the animnl's disposition, and she was thus 
culpably careless and neglifrent: Finds that the purraer 
was, without any provocation, attacked by said cow within 
an enclosed grass park in the defender's occupation ; but it 
is not alleged, and it has not been proved, that tbe pursuer 
or the public had any right of way through said field, 
although it has been established that during many prerions 
years people living in the neighbourhood, and others, did 
walk through said field, sometimes without challenge, and 
at other times they were turned and not sufiTered to pass : 
Finds it not proved, that prerious to the occurrence libelled, 
the defender was aware that ssid cow was ridous, or had 
struck or gored, or was likely to strike or gore, either man 
or woman : Finds in point of law, and having regard to the 
proved feots in this case, that the defender was not guilty 
of any culpable neglect or cardcssness, and is not liable in 
damagea and solatium to the pursuer for the iiguiies she 
has suffered firom the attack of sdd animal: Therefore sus- 
tains the defences and aasoilsies the defender : Finds the 
pursuer liable to her in expenses, allows an account thereof 
to be lodged, and remits the same to the auditor to tax and 
report, and decerns. 

Non. — The defender is a widow, and has for many yi-sn 
possessed the farm of Westermuir. She redded at tho 
village of Auchineam, and the business of the ferm was dl 

along managed by her fether and a ploughman the latter 

of whom, with hia wife, lived at the steading, and the road 
to Auchineam led immediately past it, Westermuir is 
situated to the north of and divided from the farm of little 
Milton by a rivulet In 1 850, and for a few years preriously, 
the pursuer's father rented a small cottage on the farm of 
little Milton, firom Mr Wdr the tenant ; she resided with 
her father there; the defender, as she required, employed 
the pursuer to hoe potatoes on her ferm. The defender's 
plcnghman kept a cow of his own at the farm steading, and 
from him the pursuer's fether purchased milk, whieh she 
and the other inmates of the house went and fetched. There 
was a public cart road past the house to the ferm steading, 
but the distance was about two miles. I'o save going by 
this long road, the pursuer and her father's family, m well 
as others in the neighbourhood who wished to reach the 
steading on Auchineam Boad, used a footpath, which had 
been made by such people, northward through the lands of 
little Milton to tho rivulet before mentioned, across which 
the path was continued by a smdl bridge of wood and divot 
into the defendei-'s lands ; the path then turned eastward a 
short distance to a belt of planting, and through the planU 
ing to the line of the east fence of two fields which lie 
between tho steading and the planting, along that fence to 
a gate at the north-east comer of the uppermost field near 
the steading — where a wicket or tumstile was left open — 
and by which the steading' wai reached. The distanoe by 
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this psth WM only half a mile altogether. There was a foot 
track along the route thus described, and those who were 
saffered to pnrsae it did not disturb the cattle who might 
be grazing, if the fields were in grass, and avoided injury 
to the crops when the fields had been eoltivated and sown. 
Bat when in grass some people did walk from the bridge 
straight throagh the fields to the gate, which made the 
disUnce still nearer than by keeping the track throagh the 
planting and along the fence. In the autumn of 1850 it is 
proved that these fields had been in crop, and there was 
not, and could not have been, any visible foot-track throagh 
them in December that year. On Saturday the 13th of that 
month the pursuer left her father's bouse between three and 
four o'clock in the afternoon, to bring milk from >yester. 
muir, and to leave for the ploughman's wife there a parcel 
of clothing. She took the footpath to the bum, and crossed 
the bridge, but instead of pursuing the path through the 
planting and along the field fence, she walked across the 
grass fields. The defender had a herd of cows feeding in 
the upper field, which the pursuer states she had reached 
and bad nearly attaiuc J the gate— having past the cows at 
some distance off— when hearing a sound near her, she 
turned round and saw a cow running towards her, and it 
struck and pushed her as detailed in the Interlocutor. No 
witness but the pursuer herself desciibes the attack, for 
although the defender's &ther, John Jack, was at the 
moment <*binging'' turnips in firont of the steading, and 
at no great distance oS, and although, he says, he saw her 
eoming through the fields and pass among the cattle which 
were standing in a group, the occurrence was over before 
he became aware of it; but he unmeUistely went to her 
assistance, and found her on the ground, and inquired if she 
was hurt The cow had by this time, however, withdrawn 
among the rest of the herd. No harm was understood to 
have followed, because the pursuer said, in answer to the 
inquiries of Jack and the ploughman's wife, who next met 
her, that she was not hurt; but it is evident that she was 
then unconscious of the extent of the injury she had ro. 
edved. What led to the attack of the cow is not explained ; 
the pursuer dees not seem to have done anything to excite 
it, unless it might have been the colour of the shortgown 
she wore. She had a red coloured shortgown, but she was 
unable to say whether she then wore it or not ; but if so, it 
is a known fact that some cows get excited by and attack red 
articles of dress. The pursuer states that she had repeatedly 
before passed the cows in the field without molestation, and 
in company with the defender's daughter she had allowed 
the cattle, when grazing, to come up to them. It is a fair 
presumption, therefore, that the pursuer had opportunity 
of knowing quite as well as the defender whether any of the 
cows were disposed to be cross or vicious, and to guide her- 
self accordingly. In the spring of 1850 the defender had 
lurchased a brown and white cow from the witness John 
*ollock, and this is the animal which is supposed to have 
done the injury, but on that point the evidence is not clear; 
it seems rather to have been assumed by both parties than 
proved that this was .the cow. Assuming it, then, to have 
been the culpable animal, it is not proved that at the time 
of the ooeurrence the defender wos awaro of any vicious 
propensity which it had, rendering it necessary (even if the 
defender was under legal obligation) to hcve clogged or 
otherwise distinguished it, as a warning to people who might 
pMS throagh the fields. The defender had herself repeatedly 
milked the cow, and bound it up in her byre at Auohincarn 
to milk it, and it was as peaceable as any of the others. 
Pollock, from whom it was purchased, knew of no bad or 
dangerous habit which the animal had, nor did his wife, 
although she had also milked and fed it. No doubt the 
pursuer's witness, Mrs Stewart, says that when the cow 
was in Pollock's 'possession, shp, on one occasion, had to 
assist Mrs Pollock in putting it into the byre, and that on 
lifting a piece of stick to stop it, the cow ran at tho witness 
with its horns, and compelled her to take shelter within 
doors. On another occasion, Mrs Stewart further states that 
sho saw it run at Mrs Pollock herself in front of the byre 
door, and Pollock had to come to his wife's assistance. 
Again, this witness depones that bhe was afraid of the 
animal all the time Pollock kept it; and on a third occasion, 
six weeks or two months after tho defender had purchased 
it, nhe met the defender's father driving the cows from the 
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farm into Auchineom, and that this same ooimol, whioh 
was among them, ran ahead of the others and made at the 
witness, and compelled her for safety to leap a dyke on the 
road side. Now if these drcnmstanoes to which Mrs Stewart 
speaks were true, and if they could have been brought to 
the defender's knowledge, they would have been veiy 
material in one aspect of this case; but, nnfortanotoly for 
the pursuer, not only is Mrs Stewart not supported in her 
account, but she is directly and pointedly oontndioted. Mrs 
Pollock swears that no such oocnrrenoes ever happened, 
and both she and her husband swears that the cow was 
quiet. Then as to the incident spoken to when the defender's 
father drove the cattle, he expressly denies that the eow 
made at or gave Stewart the least cause of alarm. It is 
impossible to regard her testimony, therefore, as of weight; 
but even, if otherwise, the knowledge of what she mentions 
has not been brought home to the defender. One other 
&ct was relied on, as proving the animal's vicious dis- 
position, and it is this—that when passing along the 
Auehineom Bead it pushed and knocked down an old woman, 
named Mrs Buchanan, but Mrs Buchanan herself so explains 
the mattar that, instead of indicating vioaousness, tho 
ciroumstanoe which she relates establishes the reverse. 
She says >— ** I was on the footpath, and one of the oows 
" was coming along meeting me. I intended to pass the 
"animal without going off the footpath, and being aeons- 
*' tomed to eows, and nowise frightened for them, I took 
** hold of the cow by the horns to turn it aside, and when I 
'* laid hold the animal gave ite head a toss, and I fell on the 
*' footpath. The animal just stood and looked. I add, that 
" the best eow that ever was, if you cateh her horns, would 
give a push.*' It was also stated by the pursuer's mother, 
that the defender acknowledged that the animal was ioelioed 
to butt St chiidron ; but that statement the defender denies, 
and she adds, that she never had roason for saying so. On 
this subject it is noticeable that the identity of the 
animal spoken of by tho witnesses is by no means eertain. 
The pursuer states that the cow whieh pushed and injured 
her, had ** the points of the horns tturned tn," while tho 
horns of the cow to which the witness Stewart speaks, 
'* were turned outward, and in rushing at any one the pointe 
would not have struck." Having thus raferred to the proved 
facts of the case, thera are two views which may be taken 
of the defence— either of whioh, in point of law, support ir. 
1. There is no evidence that the cow whioh injured the 
pursuer was, to the defender's knowledge, of a previously 
vicious charaotor and disposi'ion. 3. That even if the 
animal had been known to be vicious — yet, as the pursuer 
was injured within the defender's grass inolosure, where the 
latter had placed her eattle, and where the pursuer had no 
right to b6--the defender is not answerable for the animal's 
attack. 1. With respect to the first of these positions it 
may be observed, that it is a settled principle of law that 
the owner of a domestic animal, such as a eow, is not liable 
in reparation for wounds or iiyuries inflicted by it, unless 
the injured party can show that the owner knew of the 
animal having formerly committed similar acte. This prin- 
ciple was recognised both in the Mosaic and Roman sybtems 
of jurisprudence. *' If," says the Hebrew lawgiver, ** an ox 
" gore a man or woman that they die, then the ox shall be 
*' surely stoned, snd his flesh shall not be eaten ; but the 
" owner of the ox shall be quit; but if the ox were wont to 
" push with his horn in time past, and it hath been testified 
** to his owner, and he hath not kept him in, but that he 
'* hath killed a raau or a woman, the ox shall be stoned, and 
" his owner also shall be put to death."— Exod. xxi. 28, 20. 
It was the custom among the Romans when it was known 
that a bull was dangerous, either to restrain it or to twist 
iiay round the horns, that people seeing the animal might 
shim it; hence that saying of Horace, "Fanum habet in 
•• cornu, longe fogo." — Sat. Lib. L 4, v. -13. The remedy for 
iojnry from the animal was under the actio de pavperei, 
which belonged to tho class of Noxalet Actione$,-^ J visi. 
Inst. iv. 0. The principle also prevails in the English law, 
a distinction being properly drawn between domestio and 
wild animals. Thus Chief Justice Holt, in Bex o. Higgins, 
2 Ltl. Raym. p. 15«3, said, " There is a difference between 
" booste that arc /era natura:, as lions and tigers, which a 
" man must always keep at his peril, and beasts thnt are 
"mansuefa natura, and break through tho tamemss of 



116 



SHEBIFF COUBT BEPOBTS. 



" their nature, eaeh as oxen and horses. In the latter ease 
'* an action Ijes if the owner had notioe of the qnality of the 
** beast; in the former case an action lyes without such 
" notice." Throu^hoat a series of decisions, the principle 
has been nndemtingljr observed, and in several of the cases 
the animals doing the iojory were oxen, as in Buxendin v. 
Sharp, 3 Salk. 603; Bayntine «. Sharp, 1 Lutw. 90 ; Black- 
man v. Simmons, 3 C^.; and Payne 138; Hudson v. Bo. 
berts, 6 East. 007; in the last instance the bull had ran at 
the plaintiff who wore a red dress. Nameroos cases may 
also be cited with referenoe to dogs, decided in obsenration 
of the principle ; thas Hartley v. Halliwell 1 Barn., and 
Aid. 030; Oetling v. Morgan, 29 Law Times, 100; Cropper 
V. Matthews, 3 Sod. 137; Smith v. Pelat, 3 Str. 1304; 
Charlwood v. Oreig, 3 Car. & K. 16; Jaoluon v, Smithson, 
16 M. & W. 603 ; Judge v. Cox, 1 Stark. 386 ; Thomas v, 
Morgan, 2 a M. & B. 490 ; Broch v. Copland, 1 Esp. 303; 
Saroh v, Blackburn, 4 Car. & P. 307; Curtes v. Walls, 6 
Car. & P. 489. 

In Scotland the same rule has prevailed firom the earliest 
period, and it is laid down in the books that the responai. 
bitity or non-responsibility of owners of dogs and other 
animals for isjuries done by them, depended upon their 
being in the knowledge that the animals were vidons, and 
had previously committed sn injury. Stair, i. 9, 6 ; Turnbull 
V. Brownfleld, Deoember 6, 1773 ; Elcbies, Brown & Co. v. 
Stewart, 36th June, 1834, 8 S. & D. 187. No doubt in the 
late case, Fleming v. Orr, 6th March, 1853, 16 Sess. Cases, 
480, the Court, with the exception of Lord Mumy, held 
that previous knowledge of the animal's disposition was not 
necessary to render the owner liable, but that judgment was 
reversed in the House of Lords 9d April, 1865, 18 Sess. 
Cases, House of Lords Bep. p. 31, and the law of Scotland 
found to be what it really had always been, and was thus 
consonant with the ancient Hebrew and Boman lawn, and 
the law of England. 

3. But to recur to the second position taken in defence, 
eifo that the animal was known to have been vicious before 
the pursuer was injured, yet not being loose, but kept 
within ite defender's enclosed pasture fleMs, where the 
pursuer had no right to be, and where fthe went ond met 
her injuries, therefore the derender is not responsible. 

Lord Kames, in his Principles of Equity, meets this very 
position, b. i. p. i. { 3 s~** It is a good defence," says his 
Lordship, " against a claim of reparation that the claimant 
*' suffered by his own fault ; ti quU aliquem evitam, magit- 
** tratum forUt in taberna proxima te immUi$set ihique, a 
** cane foroee loestu eaet, non potte agi canit nomine quidam 
••putaiUt at ti tolutus gusset contra^* L. 3. 8. 1. " If a 
*' fierce bull of mine get loose and wound a person I am 
'* liable ; but if a man break down my fence, and is hurt by 
** the bull in my enclosure, I am not liable ; for by an un- 
** lawAil act he himself was the occasion of the hurt he 
" suffered.** So in England it was held that no action ley at 
the plaintiff's instance, although he was bitten by a dog 
accustomed to bite, but which had been let loose at night 
for the protection of the defendant's yard, injury having 
arisan from the plaintiff having incautiously gone into the 
yard after it was shut up,-*— P>rock v. Copelaiul, Supra; 
Dean v. Clayton, I. B. ; Mos. 325, 2i5. The plea was also 
sustained in the case Hordcastle v. South Yorkshire lioiU 
way Company, 28 L. J. Exch. 13U ; there the plaiutiiT's hns. 
band having strayed from an old footpath along a canal 
bye-wash, over ground belonging to the defendants, fell 
into an unfenced reservoir, at some considerable distance 
from the footpath, and was drowned, but tho Court refused 
reparation. Baron Martin sai.l *' when a man dedicates a 
" way to the public, there does not seem any just grounds, 
" in reason and good sense, that he should restrict himself 
•* in the use of his land adjoining, to any extent, farther 
*' than that he should not make the use of the way danger- 
" ous to the persons who are upon it and usin^ it. To do 
** so would be derogating from his grant; but he givos no 
- liberty or license to the persons using the way to trespass 
" upon his adjoining land ; and if, in so doing, they come 
" to misfortune, we Uiink they must bear it, and the owner 
*' of the land is not responsible." Tho like decision was 
given in two Scotch casesr both of which originated in this 
Court. The first, Davidson v. the Monkland Railway Com. 
pany, 17 Sess. Gases 1038, was an action by tho father of 



a child, which had been drowned in an unfenoed lade fonn- 
ing a feeder to the Fortii and Clvde CanaL The lailway 
ran along the line of the lade, and was also unfenced. Tlio 
pursuer was a tenant under tiie Baalwav ComDany, and his 
house was on the opooeite side of the Ime. The ground of 
liability was, that the Bailway Company were culpable 
because their railway was unfenoed, in consequence of 
which the child had strayed acrosa to the also unfenced 
lade, and was drowned, but the Lord-Pftsident, in assoilsinff 
the defenders, observed, that it had ** not been established 
" that there is a public footnath along the margin of the 
** lade, between it and the raiiwav, there was therefore no 
" occasion for anybody to be at the place where this child 
"was drowned.*'^ The second of the cases referred to ia 
Balfour v. Baird & Brown, 6th June, 1857, Sess. Cases 328» 
there the pursuer's child had been with others playing on 
the banks of the Forth and Clyde Canal, near the basin, 
where, although not hindered, the public had no right to 
be. There was an unenclosed space adjoining the cauid 
bank, which the defenders had leased from the Canal Com- 
pany for piling end storing wood. The pursuer's child 
went up a space oetween two piles of the wood, one of 
which fell on, and killed him. Damages were claimed 
from the deienders because the wood was stacked in a rede- 
less or careless manner, and it was sUegsd that the canal 
bank was a public place, and proper pmng, for protection, 
was necessary. The Lord-Justice- Clerk, in assoilzing the 
defenders, observed — ^the canal bank "is bought for the use 
" of the canal, and the traffic on the canal, and it is so used. 
" That numbers may resort to the bank from idlenesa to see 
" what is going on, though they may not have business to 
" do, and without having an^ traffic on the canal, is what 
" always happens in such circumstances ; that boys will 
" frequent such a place in aumbers, and often as appears 
" here, to the annoyance of people carrying on traffic, is to 
" be expected. But boys have no business there ; thev are 
" there only to amuse themselves. They have no right to 
" be there ; they came only for idleness and amusement ; 
" the place is for business, and for business connected with 
"the canal." 

These cases the Sheriff-Substitute thinks entirely sun- 
port the second position taken in defence. In the demnder a 
grass fields the pursuer had no rifht to be, and she does not 
contend that she had ; still she cnoee to pass through them 
as a matter of convenience to herself. Had she kept the 
track most frequently used, she woxM not have been m the 
way of danger ; but having strayed firom that track at the 
bridge, she came within the circumstances of Hardcaatle'a 
case, and took upon herself the whole risk of the act 

Unquestionably it is to be deplored that a young woman 
like the pursuer should have been so seriously injured ; it 
would, however, be most unjust to visit the consequences 
upon the defender. The latter was not in any view a contri- 
butor to the calamity ; she had her cattle confined within 
her own enclosure, and it was the pursuer who went to them 
there; the cattle did not break loose and reach her on a 
thoroughfare where she was entitled to be, and therefore it 
follows, on the principle of the authorities cited, that lia- 
bility cannot rest upon the defender. 

This Interlocutor was appealed ; and after having 
heard parties' proourators. Sir Archibald Alison 
pronounced the following judgment: — 

Having heard parties' procurators, tmder the pursuer's 
appeal upon the Interlocutor appeded against, at great 
length thereon, andhariog made avizandum and considered 
the proof adduced and whole process, adheres to the said 
Interlocutor, in so far as it finds that the pursuer, on the 
occasion libelled in the summons, sustsined the injuries 
therein set forth ; but on the question whether the pursuer 
is entitled in damages therefor from the defender— Binds 
it proved that the pursuer prerious to the accident was in 
good health, and laboured tmder no oomphint, external or 
internal: Finds it also proved that the pathway through 
the field, in taking which the pursuer sustained the injury, 
was habitually used both by the members of the pursuer's 
family and by the people in the neighbourhood, without 
objection on the part of the defender or any other party, 
under this limitation or qualification, that the path, when 
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it eomoi to the defender'B fiurm, diTides itself into two 
bnn<*he8, one of vbioh, being the one on which'the panner 
was hart, is the most direct, and goes through a field 
sometimes used for pastaring cattle, and sometimes 
for agriooltanl purposes, while the other is more 
eironitons snd goes throogb an adjoining wood, but both 
lead to the defender's farm honse : Finds that the one, or 
direct course, was used by the country people when the field 
through which it passed was in grasp, while the other field 
was used when the ssid field was in lea, or bearing crops : 
finds it proved that at the entrance of the path through 
which the shortest cut went, there were poles laid over a 
small bum, forming a rude sort of bridge for foot passengers, 
and that at the other end there was a rude aperture in the 
fence to let them out, the two divisions of the path haviug 
united before they reached the latter point: Finds it proved 
that the pursuer was iqiured by a cow belonging to the de- 
fender, which was feeding with other cattle in the field 
through which the shorter path iwssed : Finds it proved 
that the cow whioh inflicted the injury on the pursuer was 
a vicious animal, and had more than once knocked at and 
run over grown-up people with its horns, and was particu. 
larly inclined to run at children : Finds it proved that these 
habits of the animal were known to the defender, and had 
been so for some time before the event in question: Finds, 
that knowing this, and knowing that the path through the 
field in which the daLgerous cow pastured was frequented 
by people, and often by children, the defender took no steps 
either to warn the public of the danger following the path 
through the field, or to shut up the passage that way, or to 
guard against the dangerous animal doing mischief by either 
jmtting a board across its eyes, or teiherin^ its fore-foot to 
its horns or otherwise : Finds, in these circumstances, in 
point of law that the pursuer is entiUed to reparation at 
the hands of the defender for the injuries which she sua- 
tained from the stuck of the said vicious cow belonging to 
the defender: Finds it proved that the pursuer, though she 
was able to walk home after the attack, and to walk next 
day, was soon taken ill from the effects of an internal injury 
in the abdomen, which ahe had received from the feet or 
horns of the said cow, and obliged to take to her bed, 
where she was confined for a period of twenty-six weeks, 
and has had her health permanently impared from a fall- 
ing down of the womb in consequence of the said injaries, 
which will probably disable her from ever bearing children ; 
therefore alters the Interlocutor complained of: Finds the 
pursuer entitled to damages, modifies the same to JLQO stg,, 
for which, with interest from the date of citation, decerns 
against the defender: Finds the pursuer entitled to expenses, 
of which appoints an account to be given in, and remits to 
the auditor to tax the same and report, and decerns. 

Aeu PsTsa Maci^sod. 

Alt, A. J. & A. Obahjjc. 
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Nicholas M*Lbod v, W. Meldruu & Soxs. 

Contract — Construction — Usage. — J Jitli carer ««- 
tered into a contract, to suppUi "all liit cure of white 
herrinffi to he prepared Jor Hie brandy and to ht 
pretented to the officer for branding^ witJi the ex- 
ception of 100 hiarreU to he retained for his own 
Uie.**~^Heldf that the just construction of the con- 
tract at read hy the usage of trade, and the evidence 
adduced, was, that the curer teas not hound to cure 



aU the herrings caught by Aim, but thai he might 
cure as few, or as many as he pleased, and that 
it was only the quantity actually cured which was 
covered by the contract, 

Nicholas M'Lbod, junior, merchant, Rojal Ez« 
change Buildings, Olaagow, assignee of N. M'Leod 
k Co., merchants in Leith, raised this action against 
the defenders who were fish-ourers, in Colinsbuigh, 
concluding for £100 as oompensation for the loss, 
injury, and damage sustained by M'Leod A Co., in 
oonsequence of the defenders' failure to implement 
an agreement, batgain, or contract, for the sale and 
deliverj of herrings entered into and completed be« 
tween the defenders and M*Leod & Co., by offer 
made by M'liood A Co. to Meldrum db Sons, on or 
about 4th June 1856, and by written missive letter 
of aooeptanoe thereof, or sale note, or agreement of 
said date, whereby the defenders accepted of M'Leod 
^ Co.'s offer of 20s 6d nett cash for all their cure of 
herrings, to be branded crown and ftill-bnind, and 
same price for half barrels and branded full, and in 
good condition, except one hundred barrels to be 
retained by them ; it being thereby proyided that 
the herrings were to be presented and prepared for 
the officer branding, and if not branded there was 
to be no bargain; and in pursuance of which agree- 
ment, bargain, or contract, the defenders were bound 
to have taken eveiy proper and necessary step to 
cure the herrings procured by them, and to prepare 
and present these to be branded in terms of the re- 
gulations thereanent, and to have delivered the same, 
excepting the quantity stipulated to be retained by 
them, and such portions of their cured herrings (in 
whole barrels) as had been refused the ''crown** and 
"full** brand, but which they did not do. 

After a lengthened proof, the Sheriff-Substitute 
pronounced the following Interlocutor : — 

The Sberiff-Snbstitate having considered the closed re- 
oord, proof led, and whule process, and having heard parties' 
proonrators thereon : Finds that the following missives parsed 
between Messrs N. M*Leod & Company (whioh Company 
and the sole individual partner thereof are the pursuer's 
cedents) and the defenders, viz. — *' Colinsbnrgh, 4th June 
18dft. — Messrs Meldrum & Sons, Colinsburgh. — Dear Sirs, 
— We hereby offer you 20s 6d, say twenty shillings and six- 
pence stg., nett cash, per barrel f.o.b., at St Monanee, for all 
your cure of white herrings, to be prepared for the brand, 
and to be presmted to the oflSoer for branding, with the 
exception of 100 barrels, which you retain for your own use. 
Wij also agree to give you the same price for your fish, in 
half barrels, if in good order ; if the herrings don*i brand, no 
bargain. Yours truly, pro N. M'Leod & Co. (Signed) — 
N. M'Leod, jr." Which missive was answered thus— 
«• Colinsburgh, 4th June 1656 — N. M*Leod k Co., Leith. 
—Gentlemen,— We accept of your offer of 20s 6d stg. nett 
cash f.o.b. for all our cure f.o.b. at St Monanee for to be 
branded crown and fhll brand, and asms price for half 
bnrrels unbrsnded, fall fish and in good condition, except 
100 barrels, which we retsin. The herrings to be presented 
and prepared for the officer branding; if not branded, no 
bargiiin. We give yon our orders for salt, Liverpool, and 
Dutch hoops, at market price for next season. — We are, 
Geo tin., your obedt servts., (Signed)— W. Meldrum & 
Sons." Finds it admitted by both parties that the said 
ocntrsct had reference to the produce of the then ensuing 
herring fishing of 1650 : Finds, that according to the fair 
conBtruction of the contract, the defendera' nndertaktog 
included an obligation duly to cure and deliver to the pur- 
chosers all the full herrings, in good condition, which they 
should procuro that season, cither in whole barrels — in 
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which cMe thej were to be prepared in a maimer fitted to 
obtain the crown and fall brand, tad to be prvaented to the 
fishery oflioer far branding— or in half barrels— in which 
case they were to be taken by the porefaasen nnbranded— 
with the ezoeption of 100 barrels reaerred by the defenders : 
Finds, that the total quantity of herrings which came into 
the defenden' posseasion that season was 460f orans, equal 
to aboot 460 barrels, of which the defenden cured 829| 
barrela: Finds that of the said total quantity a considerable 
portion was inferior, spent, and broken fish; and that only 
about two-thirda were of the stipulated quality of ** full fish 
in good oondition," being a quantity equal to 307 barrels : 
Finds that the defenden presented 186 barrek for brand- 
ing, of which 170 reoeiTed the brand, and 16 were rejected, 
because the fish were not suflieiently well selected : Finds 
that of the said 807 barrels, the defenden were entitled to 
retain 100, resenred by them in the contract; and that they 
wero bound to have prepared and presented for the brand 
the remaining 307 barrels, and to have delivered them to 
the pursuer: Finds, that they delivered only 19S barrels, 
and that thej failed, without suflioient reason, to prepare 
and get branded, and to deliver to the purauer, the re- 
maining 14 barrels : Therefore repels the defenden' third 
plea in law, and finda the defenden liable in damages for 
non-implement to the above extent of the contract of sale 
founded on : Bepels also the defenders* 2d and 3d pleas 
founded on mora and prescription; and in regard to the 
amouD i of damages : Finds that crown ftill branded herrings 
of the season of 1856 attained in the market the price of 
308 per barrel at the end of the aeason, when delivery 
should have been made by the defenden; and therefore 
fiods the defenden liable to the punuer in the diffennce 
between that price and the price of 208 6d per barrel, at 
which the defenden sold and engsged to deliw their 
herrings to the punuer's cedents, being Os 6d per barrel on 
the said 14 barrels— amounting in all to £6 18s sterling. 
SabfOJvMU ealeulo, and decerns : Finds the defenden liable 
in the expenses of process, but subject to modification, and 
allowa an account thereof to be given in, and remits to the 
auditor to tax the same when lodged, and to report 

NoTS. — The principal defence setup is, that the expression 
''all our cure" falls to be construed as inoludiog only such 
herrings as the defenden actually put into salt— practically 
giving the aellen the 0])tion of curing any or none— and 
ihat, as they delivered all of the stipulated quality which 
they obose to cure, no more conld be demanded of tbem. 
A great deal of evidence has been led on both tdtles with the 
view to bhow the trade meaning of ihe expreasion, but the 
witnesscft appear to give their individual opinions on this 
particular contract more than to tbruw light on any es- 
tablished usage of the trade in the matter. Nothing con- 
eluaive at least can be drawn from that source; though 
certainly the bulk of the witnesses apparently best qualified 
to speak on the subject, concar in an opposite construction 
of the contract to that maintained by the defenden ; and 
with good reason it is thought, for the defenders' oon- 
atruction is inconsistent alike with the legal rule in such 
contracts, that both parties or neither shall be bound ; and 
with the warrandice from facts and deeds legally implied 
in the contract, and with the bona Jidtt required from the 
defenden in regard to the due curing, preparation, and 
presentation of the herrings for the stipalated brand, and 
inconsistent both with the morale and the ordinary rules 
snd practice which ought to and do characteribe honourable 
mercantile dealings. The expression in qaestion is not 
to be taken alone, or dissevered f^om the succeeding obligation 
to prepare and present for branding the fish of the stipulated 
quality, or from the clause which declarea " if not branded, 
no bargain," an obligation and condition which were inserted 
for the benefit of £e purchaser, binding the defendera not 
only to cure these herrings, but to cure them in a way that 
should secun to the purchasera an article of good quality. 
The defenden* view haa thenfora been rejected. 

There ia but little precise or satisfactory evidence as to 
the quality of Uie herrings 'got by the defenders. A. Brand, 
their foreman, describes the fish as about one-third inferior; 
and this eorreaponda with the statements of the other 
witnesses as to the character of the fish that season gener- 
idly on the Fife coast. The quantity of good full herrings 
is therefore calculated on that footing; and the duoiages 



have been fixed on the fboting (understood to be assented 
to by both parties) of 80s, being the price of herrings (full 
and erown brand) at the end of the flahing seaaon oif 1856. 
The pleas of moia and preseription wen not insistad in, 
and an repelled aa inapplieable and untenable. 

Both parties appealed; and their proomaton 
haying been heard, the Sheriff, after taking the 
case to ayizandum, pronounced the following jadg- 
ment;-^ 

The SheriiT having heard parties* procuraton on the In- 
terlocutor appealed against, and considered the record, 
proof and whole process, sustains the defenden' appeal, 
recalls the said Interlocutor, and finds, in point or fact, 
that the defenden entered into an agreement or contract 
with the punuer's cedents, N. M'XiCoa & 0>., for the sale 
and delivery bv them to the punuer's cedents^ of that part 
of their cura of white herrings during the fishmg season of 
1866 specified in the puivuer's offer and the defenden' ac- 
ceptance, both dated 4th June, 1856, and being Nos. 8 and 
11 of process : Finds that the question at issue in the pre- 
sent action is, whether the dennden failed to implement 
the said agreement, and to deliver the said herrings to the 
pursuer's cedents in terms of the said agreement, to the 
loss, injury, and damage of the pursuer to the extent of 
£100 : Finds that the pursuer has failed to prove that the 
defenden did not implement the said> agreement, and that 
they did not deliver to his cedents the whole herrings which 
they thenby contracted to supply to them : Finds Mpora- 
ttm that the defenden have proved that they implemented 
the contract libelled on : Therefon, in point of law, assoil- 
zies the defenden from the conclusions of the summons, 
and decerns: Finds the defenden entitled to expenses, of 
which allows an account to be given in, and remits the aame 
when lodged to the auditor to tax and to report. 

Kon. — By the contract libelled on, the punuer's cedents 
became bound to pay the defenden the sum of 208. 6d. for 
all " your cure of white herrinn to be prepared for the 
brand, and to be presented to ue officer for branding," 
which received the crown and full brand, with the excep- 
tion of 100 barrels of these herrings, which the defendera 
stipulated they should be entitled to retain. The contract 
also stiptulated that the pursuer's cedents should pay the 
same price for "your full fish in half barrels, if in ^ood 
order.' Under that contract the pursuer's cedents received 
198 barrels from the defendera, and he claims damages fit>m 
them on the allegations that they sold herrings in a green 
or fre^ state in violation of the contract, that they d& not 
take the proper and necessary steps to cure other quantities 
of their nerrings, and to prepare and present them to be 
branded, so as to secure the crown and full brand ; that they 
withheld herrings which took the crown and full brand, and 
also full herrings in half barrels in good condition, to the 
extent of 200 barrels, and that the^ are liable to him in £100 
of compensation, seeing that hemngs of the same descrip- 
tion rose in price after the contract was entered into lOi, 
per barrel. 

The purauer maintains that by the contract the defenden 
were not entitled to sell herring in a fresh state, and that 
they were bound to core, in the beat manner, the whole 
herrings procured by them in the fishing season of 1856, 
and to prepare and present them for the brand to the fiahery 
officer ; and he rests in support of this not only upon tin 
terms of the contract, but also upon the usage of trade ap- 
plicable thereto, by which he contends the contract laUs to 
DC construed. 

The Sheriff is of opinion that the pursuer has failed to 
establish the usa^ of trade founded on by him. Three 
out of his seven witnesses only support his statement that 
the contract in question, when interpreted according to the 
usage of the trade, precluded the defenden from selling 
herrings in a fresh state, and bound them to cure the whole 
herrings obtained b^ them durine the season. George 
Welch, one of his witnesses, " cani t say if green fiah not 
"put into salt falls within the contract^' Andrew Innea, 
another of his witnesses, brought to speak to the usage of 
trade, does not know whether the defendera could cure 
their herrings as red, or sell them fresh; and Qeo. Douglas, 
also brought by him as to the usage of trade, depones that 
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he 18 not preiNured to sav that the defenders were bound to 
cure all the herrings which theT got fresh, and states " if 
** they did not core heirings, they had none to deliyer as 
" theur cure." 

The defenders adduce thirteen witnesses, who clearly 
proYo that the nsage of the trade attaches no such meanine 
to a contract to supply " all our cure of white herrings, 
hut that, on the contrary, by Buch usage the defenders 
might, under the contract, cure as few or as many white 
herringB as they pleased. 

The Sheriff is therefore of opinion that the pursuer has 
altogether failed to prove his coustruction of the contract, 
by his evidence as to the meaning of its terms according to 
the usage of trade; and he is further of opinion that the 

Sat preponderance of the evidence in process regarding 
t usage is, that the defenders might sell herrings in a 
fireah state, and were not bound to cure the whole herrings 
got by them. It is further proved that it is the custom or 
practice for curers to sell their herrings fresh in the begin- 
ning of the season; and the pursuer*s witness, Qeorge 
Welch, and the defenders* witnesses, John Hepburn, Wm. 
Miller, and John Thomson, prove that the pursuer was full^ 
aware in 1866 of this custom, having actually spoken of it 
to them. 

Neitber do the words of the contract, the Sheriff humbly 
thinks, support the pursuer's demand. It refers only to 
the defenders' " cure of white herrings," and merely in- 
cludes the herrings which the defenders cured as white 
herrinn. It does not include the defenders* whole her- 
rings, but only a specified part of them, viz., cured white 
herrings, as distinct from green or fresh fish and red her- 
rings. Whatever white herrings the defenders cured they 
were within the contract bound to do so in the best manner ; 
and, having done so, to present such of them to the fishery 
officer as they, acting in bona Jide, thoueht would receive 
the brand, llie pursuer maintains that the defenders were 
bound to present their whole cure of white herrings to the 
fishery officer, and that it was for him to decide whether 
they were fit for the brand. This is disproved by the pur- 
suer's witnesses, James Methven and Ueorge Welch, and 
George Beiach, the fishery officer, the latter of whom says 
that the " curer in practice does not present for the brand 
" barrels which he knows are not of toe requisite quality.*' 

The obligation of the defenders, therefore, was to prepare 
SQch herrings as they cured in the best manner, so as to 
receive the brand, if possible, and then to present every 
barrel of the requisite quality to the branding officer. The 
defenders cured 329 barreb. Andrew Brand, their foreman, 
proves that the full fish were separated from the spent and 
oroken, or torn fish, and cured in barrels by themselves, in 
which he is corioborated by James Angus, their cooper; 
and Brand also swears that the pursuer got every barrel of 
the defenders' herrings which received tbe brand, and that 
erery exertion was made by him " to do all I could to cure 
" the herrings properly for the brand." In this he is corro- 
borated by Angus, and they further say that they did so by 
their master's order «. These two witnesses also prove that 
the defenders cured no half barrels containing iull fish in 
good order, the only fish in half barrels cured having been 
of inferior quality, from not having been cured on the day 
they were caught, which, the fishery officer states, rendered 
them unfit for the brand. The pursuer did not attempt by 
evidence to prove that the defenders cured in a dishonest 
way, by mixing their fish so as to evade the contract, and 
the above-mentioned evidence distinctly Fhows that such 
was not the case, and that as deponed to by the defender, 
James Meldrum, thev used every *' exertion to cure the fish 
"in a way to be fit for the brand." 

The quantity of herrings cured by the defenders was 829^ 
barrels, but that includes the 74 half barrels of inferior fish. 
It is proved by Beiach, the fishery officer, that on ten of the 
daya when these fish were cured the herrings caught were in 
general mixed with spent and broken fish, and that the fish 
were, on the four remaining days, when the defenders cured 
€3 barrels, only " pretty good,'^ or, of " fair quality." The 
quality of the herrings of 1866, it is proved by many wit- 
nesses, was generally inferior, and Brand says that the 
quality of those got by the defenders " was very indifferent; 
*' there were a ^ood many spent, and a good many broken, 
" and it was difficult to select for the brand. There might 



" be a third of the whole quantity got bad, that is, spent 
" and torn." Deducting one-third from 829 barrels cured, 
that would leave 220. But if tbe 74 half barrels be deducted 
from the 829 barrels cured, and if the third of tbe remainder 
be taken, that would leave only 195 barrels, or thereby, of 
foil fish, fit for the crown and full brand. The pursuer re- 
ceived in all 193 barrels, the remainder having been kept 
by tbe defenders, who, as Alexander Meldrum depones, 
" did not retain a single barrel of full crown brand fish for 
" ourselves, as we were entitled to do under the contract." 

In these circumstances it appears to the Sheriff not only 
that the pursuer has failed to prove his case, but that tbe 
evidence shows that the defenders fully implemented their 
contract to him. 

Jet, A. NiCHOLSOM, Cupar. Alt. D. Mobrat, Cupar. 



24th Sbpteubkr, 1861. 
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Bass & Coxpamt v, David Rbid. 

Trade Mark — Colourable imitatioa — Fraud. — A 
trade mark had been adopted and widely published 
by a company of brewers, and was well known to 
Vie public — Circumstances in which held, that 
another trade mark, printed and used by a rttaii 
dealer, was only a colourable imitation of the former, 
for tlie purpose of mideading, and calculated to 
misleadp the public, and interdict granted against 
its farther use. 

The petitiooers are brewers in Burton upon-Trent^ 
and manufacturers of the ales known as " Bass & Co.'s 
East India Pale Ale," or <*Bass <& Co.*s Pale Ale/' 
and this petition was presented to the Sheriff of 
Renfrewsbire against Reid, who is a spirit dealer in 
Neilston, complaining of an infringement of their 
distinctive trade mark by him, and for interdict. 
The record was made up by condescendence and 
defences. The condescendence set forth that the 
label adopted by the petitioners was an oval label, 
having a pink centre, tracing a triangle or pyramid 
which had been formerly used on their casks of 
pale ale, to distinguish it from another ale also 
manufactured by them, called simply " Burton 
Ale," which pyramid was coloured red, with the 
words ** Trade mark*' in small letters printed across 
it in black, and the mark was minutely described 
at length. Intimation of the adoption of this mark 
was given in a circular to all the petitioners' agents, 
accompanied by a fac simile of the label. It was 
farther set forth in the petition, that it was the 
practice of the petitioners and that of their agents 
to supply each retail dealer or bottler who purchased 
a cask or casks of their ale with such a number of 
the labels as would be requisite for marking the num- 
ber of bottles of ale which the cask is capable of 
filling, and to some of their customers the petitioners 
printed on tbe lower part of the label a statement that 
the ale was bottled by them, giving their name and 
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plaoe of buBiness. Thftt it had been ascertained 
that imitation labels, being fac gimiU$, or at least 
bearing a close resemblance to those of the peti- 
tioners, had been printed and used, thereby damag- 
ing and defrauding the petitioners and the public. 
That these labels, though varying in some minute 
particulars, bad been designedly formed to resemble 
the petitioners* labels, to enable the parties using 
them to pass off other ale on the public as the ale of 
the petitioners, although an accurate and close ob- 
seryer might detect tlie labels as not those of the 
petitioners. That the respondent had been in the 
practice of affixing the petitioners' labels, or a label 
being a dose imitation of it, upon bottles containing 
ale not brewed by the petitioners, one of which imi- 
tation labels, with the words '' Bars & Co.'s Pale 
Ale, bottled by David Beid, Neilston," printed or 
engraved on it, was produced. That there was no 
real or bona JUle company of brewers carrying on 
business under the firm of " Bars & Co.,*' and that 
name had been put upon the label for the purpose 
of deception. That on discovering the use of the 
labels an interdict had been obtained, but in order 
to avoid that interdict, the respondent had prepared 
and used another label, which was a close imitation, 
with only colourable differences from those of the 
petitioners, and was meant and calculated to lead to 
the purchase by the public of other ales sold by the 
respondent as the petitioners' ale; that the respond- 
ent had, by the use of the petitioners* labels, or of imi- 
tation labels, been selling large quantities of other and 
inferior ale, represented by him to be ale manufac- 
tured by the petitioners, and had thereby effected a 
much larger sale and obtained higher prices for the 
ale sold by him than he could have otiierwise done, 
to the loss, prejudice, and damage of the petitioners; 
and that the respondent bad printed, or procured 
some one to print, the labels so used by him. 

In defence, the respondent denied that the label 
produced was a close imitation of the labels of the 
petitioners, or that it was meant and calculated to 
lead to the purchase of other ale sold by the res- 
pondent as the petitioners* ale. It was avenged 
farther, that the label used by the respondent, and 
produced, was quite different from that used by the 
petitioners, and these differences were pointed out, 
and it was denied that the petitioners had any right 
of property in any trade mark, and that the re- 
spondent had not fraudulently interfered with any 
trade mark of theirs. 

The petitioner pleaded — the label in question 
being an imitation of the petitioners* label, with 
only colouring differences, and being meant and 
calculated to lead the public to believe that the 
ales so labelled were the petitioners' ales, the pe- 
titioners were entitled to interdict, as craved. 

The respondent pleaded — dilatory. (1.) Fraud 
on the part of the respondent not having been 
libelled, the action wus incompetent, and should be 
dismissed. (2.) The petitioners having no ri<>;ht 
of property in any particular trade mark, an action 
of interdict was incompetent against any party, on 
the allegation of that parry using a trade mark, 



unless it was alleged that such trade mark was 
fraudulently used. 

Merits. (1.) The label produced not being in 
any way an imitation of the label used by the 
petitioners, they had no right to interfere with his 
using the same. (2) As the respondent never 
had represented that the ale he sold was the same 
as that manufactured by the petitioners, the t ction 
was uncalled for, and incompetent, and should be 
dismissed. The record having been adjusted and 
closed, parties were appointed to be heard; and 
parties having been thereafter heanl, the Sheriff- 
Substitute pronounced the following Interlocutor, 
which has been acquiesced in: — 

Having considered the closed record, prodnctions, and 
whole process, and heard parties* procurators thereon: 
Finds it sniiiciently instructed by the productions in process' 
and the admissions on record, that the labels used by the 
defender are imitationsof the labels nsedby the porsners, and 
that the same are employed by the defender for the purpose 
of misleading, and are calculated to mislead, the public into 
a belief that the ales sold by the defender in the bottles, to 
which the defeuder*s said labels are applied, are ales manu- 
factured by the pursuers, whereas these ales are manufac- 
tured by other parties ; therefore, and for the reasons as- 
signed in the accompanying note, repels the defences, con- 
tinues the interdict already granted, and declares the same 
perpetual, and decerns in terms of the prayer of the peti- 
tion: Finds the pursuers entitled to expenses, allows an 
account thereof to be given in, and remits the same, when 
lodeed, to the auditor of Court to tax and report. 

KoTB. — Although it is conceded that a manufacturer does 
not, by the mere use of a particular trade mark, acquire an 
exclusive copyright therein, still it is contended by the pnr- 
suers, and as the Sheriff-Substitute thinks ngbtiv contended, 
that the law will not permit one roan to sell his goods as 
those of another man, by the adoption of that other's trade 
mark, or by the employment of any design, imitated, modi- 
fied, or adopted from such trade mark, in such manner as to 
be calculated to deceive or mislead the public into the belief 
i that in purchasing the goods of the one they are obtaining 
the goods of the other. This proposition can scarcelv be 
disputed in the face of the long list of authorities which 
win be found in the Sheriff-Substitute's notes of the argu- 
ments to which ho refere. 

Assuming this to be the law, it has been anxiously urgod 
by the defenders — Ist, That the present proceedings are 
inept, in respect the application does not allege fraud on the 
part of the defender, it may bo doubted whether fraud is 
absolutely efiscntial in such an application ; because one can 
conceive possible cases where a manufacturer might be in- 
jured, and the public deceived into buyine the goods of a 
third party, supposing them to be those of such manufac- 
turer, by an accidental similaritv between the names or 
distinguishing marks put upon them by that third party, 
and those previously employed by the original manufac- 
turer, although this had been done from mere ignorance or 
inadvertence. Even in such a case equity might perhaps 
interfere tu put n stop to the deception on the public, and 
the consequent injuiy of the original manufacturer. See 
the Collins Company v. Brown and Cowan (1857), 3 Key 
and Johnson's Cliancery Reports, p. 433. In the present 
cose, however, fraud is sufficiently alleged; it is set forth 
in the petition, and again in the condescendence, art. 10, 
that various dealers have imitated the punuers' labels, so 
as to enable them to sell other ales, " as the ale manufao- 
" tured by tlie pursuers, thereby damaging and defrauding 
" both them and the public;*' and it is then stated art. 12 
that the defender did so. A minute statement is made of 
that course of conduct on his part which is complained of, 
and this statement is a distinct description of what amounts, 
both legally and morally, to deliberate fraud, viz., the fubri- 
cation of a coluurablc imitation of the pursuers' label for the 
purpose of inducing the public to purchase from the defen- 
der, ales which were not manufactured by the puivuera, 
under the belief that thcso were manufactured By them. 
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The statement of such facts, withont the use of the word 
fraud at all, would, it is apprehended, entitle the pursuers 
to protection in the manner craved, if the statement was 
true. 2d, It was next urged by the defender that it was 
incompetent to refer to the proceedings in a previous aj^pli- 
cation presented against him by the pursuers, where a suni- 
lar interdict was applied for, and was made perpetuaL But 
the Sheriff- Substitute has no doubt of the competency of 
referring to these proceedings, seeing they had reference to 
an invasion of the pursuers^ rights, and to their claim to 
protection against the ales of other paijties being vended as 
their ale. It was natural that this should be aeenly con- 
tested, for a more impudent fraud than that against which 
the interdict in the former proceedings was eranted was 
never attempted. The defender, indeed, althou^^ he entered 
appearance to defend that case, did not venture to insist in 
ms defence. 3d, But it is said that the defender's labels are 
not an imitation of those of the pursuers*, and are not cal- 
culated to mislead any portion of the publio. This must be 
judged of by referring to t^ie pursuers* labels, and that used 
by the defender. These will be found posted side by side 
in No. 3 of the productions, together with the label used by 
the defender previous to the interdict in the former process. 
It vrill be at once observed, that while the defender*s first 
label was a manifest attempt to deceive the public, but at 
the same time to avoid interference by introducing elements 
of difference between that label and tne pursuers*, as in sub- 
stituting a diamond for a triangle, &c. The second label 
(being that now employed) diverges somewhat more widely 
m>m the label of the pursuers. In the first label the name, 
"Bass & Go/s Pale Ale'* was nrinted round a diamond- 
shaped centre, through which tne words, "trade-mark,** 
were printed in small letters. Since the interdict, a new 
label, the one here complained of, has been prepared. It 
looks as if the original plate or die from which the first label 
was printed was still used bv the defenders. Tbe ground 
of the new label, which is white cross, hatched with pink, 
is the same on both, and so in the very peculiar black and 
white border. The centre, at first a diamond in red, has 
now been changed into a red lozenge, but across the lozenge 
is still printed tne words " trade mark.** Tlie peculiarity of 
the case arises from this, that the new label no longer con- 
tains the words " Bass & Co.'s Pale Ale.*' Instead of these 
words there has been substituted the inscription " India 
Pale Ale." It is no doubt true, that if the defender had 
cnriginally made use of this label, there might have been 
dimculty in holding that he had committed the fraud with 
which he is now char^^ed. But when one finds that his ori- 
ginal label was a mamfest and indefensible imposture, and 
that he is now using the present label, which is in general 
dcai^ and colour, and effect, the same, and in most of its 
details closely similar to the former one, it is impossible to 
doubt that he is persevering in the prosecution or the fraud 
on the public, and the infringement on the pursuers' rights, 
although with more caution than he at first manifested. It 
may be very true that when set side by side, the pursuers' 
label and that complained of are easily distinguishable; but 
supposing the defender's windows filled with ^ttles labelled 
in tne wa^ complained of, can it be doubted that ordinary, 
and especially tUiterate obaervers, would at once conclude 
that their contents were the well known "Bass's Beer." 
Nor can any s^mpath^ be felt for the defender. He was 
checked for ms orinnal impudent fraud. The interdict 
against him compelled him to change his label. Had he 
desired to avoid an3r further question, his new label might 
easily have been printed in a form and colour to preclude 
mistake. But he was obviously bent on keeping up the 
deception, and, accordingly, his new label is identical in 
size, in general design, in colour, and in arrangement with 
that used by the pursuers. And in the use of the words, 
" trade markf** or manufacturers' symbol, on bottles, the 
brewers of whose contents he does not condescend on, there 
is the clearest evidence of his intention to deceive. 

In this case, wher) there is no claim of damaM, farther 
proof than that afford :)d by the productions and tne admis- 
sions of the defender on record seem unnecessary, and the 
Sheriff-Substitute therefore has thought it his duty to grant 
interdict as craved. 



8d Ootobsb, 1861. 

DUNBLANE SHERIFjF COURT. 

(Mb Sheriff Qeahaue.) 



Act J. Naibvith, Glasgow. 
D. Camps !iu^ Paisley. 



Alt. T. M'B^BEBT. 



Whitb V, The Dunblane, Dounx, & Callander 
Railwat. 

Railway Passenger — Contract to carry — Mis-car- 
riaga — A poBtengtr tixiveUing from C. to E. 
bought afattrolass ticket. Pastengert going beyond 
2>., an intermedicUe station between G, and £., 
require to change carriages there, which is inti' 
mated orallg at the station, and in the time-tables. 
The passenger alleging that he did not hear the inti- 
motion, and hfitving remained in the carriagey lost 
the train to E. and was thereby put to inconvenience 
and expense, raised an action of damages and repe- 
tition of his expenses — circumstances in whidi held 
that the railway company was not liable, and action 
dismissed. 

Thib was an action raised before the Sheriff Conrt 
at Dunblane, at the instance of Mr Robert White, 
residing at No. 23 Drummoud Place, Edinburgh, 
against the Dunblane, Doune, and Callander Rail- 
way Company, concluding for the sum of £20 ster- 
ling, '* in name of reparation, for the loss, damage, 
'* and inconvenience occasioned to the pursuer by 
" the &llure of the defenders, the said Dunblane, 
** Doune, and Callander Railway Company, to oon- 
" yey the pursuer from Callander to Edinburgh, on 
" the 8d day of November, 1860, in terms and in 
*' implement of the contract or agreement entered 
" into by the defenders with the pm-suer of that 
" date, the pursuer having purchased and received 
** from the defenders, through their station-master 
*' or represenUitiye at Callander, a first- class ticket 
"for the whole journey from Callander to Ediii- 
'* burgh by the train leaving Callander that day at 
** forty minutes past four o'clock in the afternoon, 
" whereby the defenders became bound to convey 
**the pm-suer by the train above-mentioned from 
*' .Callander to Edinburgh, but which they failed to 
" do, and instead of conveying the pursuer to Edin- 
'< bux^h, detained him at or near Dunblane, and 
" without giving him any intimation or warning 
'* to leave the carriage by which he had travelled 
** from Callander to Dunblane, carried him back to 
" the station at Doune where the pursuer, on the 
recommendation and suggestion of John Buchanan 
Hamilton, Esq. of Levy, one of the directors of 
the said railway company, left the train and took 
a conveyance to Stirling, with the view of getting 
a train to convey him to Edinburgh that evening, 
*' but which, in consequence of the lateness of the 
" hour at which he amved in Stirling he did not 
« succeed in getting, and was consaquently under 
** the necessity of remaining at Stirling during the 
** following day, being Sunday, and till the follow- 
•* ing Monday, without luggage or even a change of 
" apparel, and put to much and serious loss, incon- 
"venience, and annoyance — item, of the sum of 
"£1 18s 8d, being the expenses incurred by the 
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*' mmaer, in hiring a oonvejanoe tcotn Doune to , conveyed aloqg the Soottibh Central line to their respeeuTo 
*' StirUng," during his stay there. : destinatiun.; thai the punuer did not, •• ell the other 

The parsucr pleaded iu support of those oonclu- 
sions, that the defendera, haviug fiiiled to implement 



their agreement with the pursuer, and having un- 
jnstifiablj detained him in his journey as aboye- 



pesfleogers did, leave the train whieh had brought him 
from Gallaader, hat, though the train waa ah anted to a 
aiding, and remained at the station at DonUaoe for no leas 
a period than aboat forty minatea, aat still in hia carriage, 
withoat inqaity or eomplaiot, till the train had again left 
the station, and was in the ooaise of proeeeding on its return 



mentioned, without giving him such intimation at j^^„^ to' Doune, whether he wa^ aeeordii^lj eonv^ed. 
Dunblane station as to insure him changing oar- < and was thoa too late for any train to Edinlioigh that even. 
riagts» are liable for the sums stied for in name of, ing; that the fact of the parsucr not having heard any 
compensation and damage; Second, That the said • ^«ii«^i«. !|»_*»8lJ».^J»™K? f^^JI^^^^J.^?;*.^!!- 
sums are moderate and reasonable. 

The defenders deuied liability, and pleaded — 
First, That tbey had made no special contract with 
the pursuer to convey him from Callander to Edin- 
burgh, at least assuming such a contract, the pur- 
suer was boimd to have changed carriages at Dun- 
blane, in obedience to the intimation and notice 
given to him and the public by the placards and 
time-tables hung up at the respective stations along 
the defenders' line, and at other raUway stati<His 
(and proved to have been read by the pursuer), and 
also by advertisement, aud by the porter at Dun- 
blane station, and as all passengers south of Dun- 
blane were in the habit of doing, and bound to do 
in terms of that notice; Second, That the train on 
the main line having arrived from Perth at the 
proper time at Dunblane station, the pursuer had 
sufficient time to change his carriage and take his 
seat in that train for Edinburgh, where he would 
have been duly carried in terms of the alleged con- 
tract; and. Third, A denial that any damage or in- 
convenience had been caused to the pursuer in oon- 
quence of the aUeged detention. 

A record having been made up, the Sheriff-Sub- 
stitute (Grahame) allowed a proof to both parties of 
their respective averments, and on the conclusion of 
which he pronounced the following Interlocutor and 
note, assoilzing the defenders from the conclusions of 
summons, with expenses. 

Having heard parties' procnrators and made avizandum 
with the whole ease, Finds that on 8d November, 1860, the 
pnrsuer pnrehased at the Callander station of the defenders' 
1 ail way a first-olass passenger ticket to Edinbargh ; that 
having accordingly taken his place in a ftrst'dafis carriage 
of the train leaving said station at or abcot 4.40 p.m., he 
was conveyed to the Dunblane station of said railway, where 
he arrived at or about 5.15 p.m.; that during the winter 
arrangements of the nilway, as notified in the Company's 
time-tables, and by placards at their several stations, and 
actually inspected by the purHuer, nnd which arrangements 
were in force on the occasion in question, passengers tra- 
velling by said railway, and intending to proceed to stations 
beyond Dunblane station, at which point the defenders' 
railway joins the Scottish Central line, were instructed and 
required to change their carriages at Dunblane; that under 
said winter arrangementa, it has been proved by the railway 
officials at Dunblane by whom these arrangements are there 
carried into effect, to be the invariable practice of one of the 
company's porters to notify to passengers going beyond 
Dunblane that they are there required to change carnages; 
that the porter whose special duty it was to give this notice 
on the occasion in question depones that he believes he then 
gave the requisite notice; and farther, that if at any time he 
is by necessary absence prevented from performing this duty, 
his place is taken by adbther servant of the Company; that 
on the arrival of said train at Dunblane on the occasion in 
qoestion, all the passengers, with the exception of the pur- 
suer, who depones that no notice to change his carriage was 
given to him, left their respective carriages, and those pas- 
sengers wishing to pix>oeed to more distant stations were 



I come the presumption which the defenders' proof ndsea, 
that aach notice was then actoally given ; that Uie notioe to 
change carriages at Dimblane, as published by the defenders 
in their time-ubles and plaeards, and as annoonoed orally 
by their aervant on the arrival of their trains at Dnnblane, 
was a suffieipnt warning to the pursuer, and to whieh he 
was boand to attend, and that such warning having, been 
given on the occasion in question, the defenders are thereby 
relieved from all responsihility for any of the eonaequenees 
which the pnrsuer by his inattention to said warning may 
have brought upon himself; therefore assoilzies the defen- 

j ders from the eonclusions of this action, finds them entitled 
to expenses, of which aUows an account to be given in, and 
remits to the auditor of Court to tax and report, and deoerna, 
NoTX. — The grounds of the Sheriff-Snbstitate's judgment 
in this case are fully given in the preceding Inieriocntor. 
He cannot hold that the defenders' contract with the pur- 
suer was one under which they undertook to convey him to 
Edinburgh, like a parcel, under charge of the guard, and 
irrespectively of any exercise of any faoulty whatever on his 
part during his journey. The porsuer's argoment that the 
defenders are not entitled to import into their contiaet with 
the pursuer any conditions which were not set forth on the 
railwi^ ticket whieh he received at Callander, is one which 
the Sheriff-Substitute cannot recognise as sound. Ir appears 
to him that the railway ticket delivered to passengers on 
payment of their fans is rather to be regarded as having 
the character of a passport or voucher of their right to 
occupy their plaee in the train by which they are travelling, 
than as being the measure of their oontraot with the rail- 
way company. 

Against this decision the pursuer appealed, but the Sheriff 
adhered. 
Alt, JosxpH M*Leax. Act Thoxas Babtt. 



7th OCTOBfiB, 1861. 

SHERIFF COURT, PERTH. 
(M& Sheriff Babolat.) 

John M'Laben, Appellant, in the Sequestration of 
the Estates of the late Duncan Sinclair. 

Sequestration Statute — Appeal — LeaM, adoption 
of by Trustee. — Circvnutanees in which hdd thai a 
truttee had not adopted a leate. 

The fsLCta of the case are set forth in the note an- 
nexed to the Interlocutor. 

Haring h»ard parties* procurators, and made avizandam 
with the prodeedings and debate. Finds that the facts relied 
on by the claimant are not sufficient to render his claim 
preferable on the bankrupt estate, Therefore diamisses the 
appeal, and affirms the deliverance of the trustee, and 
decerns in his favour against the appellant for thirty abil. 
lings of expenses, and expense of extract. 

NoTs. — The agreed on facts are chiefly as follows >— Tha 
appellant and the deceased Duncan Sinclair entered into 
a lease, in the year 1856, of and premises in Comrie, 
for the period of nine years, from Whitsunday of that year, 
at the rent of £45, payable half-yearly at the usual terms 
of Martinmas and Whitsunday, after entry. In addition to 
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the premises so let, an tdditional toom was Terballj leased, 
at the rent of £2 per annum. Siuclair paid the first half- 
yeai^a rent, dae at Martinmas, 1868, bat failed to pay that 
doe at Whitsunday, 1859. In 1860 an ordinaiy action 
mm bronght for payment of the half-year's rent then 
dne, but no sequestration was executed so as to secure e 
preference over the subject of hypothec. The action 
was defended, and a lengthened litigation followed, and 
ultimately decree was giren ibr the rents, (under a small 
dednetior)), togtther with expenses. Sinclair died on 23d 
July, 1H60, when the case was under appeal to the Sheriff. 
On dd August thereafter, the appellant raised an action of 
transference against Sinclair's widow, who, on the 31st of 
July, had obtained herself decerned executrix, qua relict 
to her husband, and thereafter, the action being so trans- 
ferred, decree was giren against the executrix, and she was 
charged thereon. The executrix continued possession of 
the inn and premises from the time of her husband's death. 
Negotiaticns had been made between the executrix 
and certain of the creditors, (but to which the landlord was 
no party), to carry on the hotel for their behoof. No com- 
pleted arrangement appears to hsTe been made, but she 
pAid a sum of £86 into a bank necoant, whereof it is said 
£66 was paid to the appellant for subsequent rents of the 
hoteL The estates of Sinclair were (eqnestratcd under the 
Bankrupt Statute, on 11th March. 1861, and the trustee 
elrcted, and confirmed on 27ih March, 1861. On Sd of 
April the trustee and commissioners resolved not to adopt the 
leikse, and which was immediately inrimt>ted to the appelLini. 
who let the premises for the ensuing yeor. The appell»nt 
used sequestration for the rent of the Tear ending at Whit- 
sunday, 1861, and which being consigned, was afterwsrtls 
paid over to the appellant. On the 39th of April and 4th 
May, 1861, the appellant intimated to the trustee his claim 
fur the rent due at Whitsunday, 1830, being the subject of 
the said ordinary action, and expenses, on the ground that 
the trustee had adopted the lease. The widow continued 
in the house and premises after the sequestration, under 
the superintendence of the trustee, and the meetings of 
creditors were held therein. The furniture end effects 
were sold by the trustee on the 18th and 14th days of May, 
1861, and realised about £2t0. In these circurof:tances the 
appellant claimed to be ranked — for said rent and the large 
amount of expenses, in all £48 188. 6|d. — and to be pre- 
ferred j>nflio heot and preferably " to all others on the Ainds 
** of the sequestration, or otherwise, on the proceeds of the 
** said household fhmiture and others in the said hotel and 
*' other premises, which Ainds or proceeds are sufficient to 
■* meet the deponent's claim in full, and that to the effect of 
" receiving AjH payment thereof.** The ground of the pre- 
ference is thus more directly placed as a preference upon 
the fhmiture; but it is desr that> not hnving secured such 
preference by sequestration, none such exists; but the 
appeal was supported upon the ground that the trustee had 
adopted the lease, and thereby rendered himself personally 
liable for the arrears of rent and expenses. The narrative 
of the affidavit appears ample enough to include such a 
ground of daim, but which is rather a personal claim against 
the trustee, even though there exi9ts no funds to meet it 
nnder the sequestration, than a preferable claim against the 
estate, though indirectly by his claim of i-elief it might 
have the same effect, and is thus more cheaply and expedi- 
tiously determined. Holding the claim under the affidavit 
auffioiently broad to include liability by adoption of the 
lease, the Sherifi'-Substitute is of opinion that in the pre- 
sent case there exists no direct adoption, but in point 
of fact, an express repudiation of the lease. The 
fucts, taking them on the appellant's own representation, 
&11 fisr short of any implied adoption of the lease, by 
anything approaching to an occupancy of any endurance. 
Ihe trustee, upon his appointment, found the executrix in 
legal possession, and continued that posression jadicious^y 
for the common interests, for the short period intervening 
between and the next term. Had he shut up the hotel 
immediately upon his appointment^ end speedily thereoiter 
displenished the same, this would certainly have been far 
more prejudicial to the interests of the appellant; the land- 
lord, and indeed his agent argued, that in that case the 
trustee would have exposed himself to damnges. In this 
way the truateo was placed on the comer of a dilcmmo. If 



he took possession, the appellant held him liable for arrears 
of rent, and if he refused lo take possession, then he was to 
be liable in damages, which might amount to a sum much 
greoter. 

The principle whereby a trustee, either voluntary or 
legal (but especially the former), appeal's to be made liable 
ior arrears of rent is, that such trustee is not bound to take 
up the lease. But if he does so, he a.<iKumea the place of the 
tenont, with all disadvantages as well as advantages; and 
so, if the tenant was personally bound for arrears of rent 
(the preference for which over effects had been lost), 
the trustee, as assi^ee, becomes equally bound personslly, 
and that even although he has not been luereUushj the 
adoption of the lease. This principle runs throughout the 
whole decided cases, which were all actions against tho 
trustee personally, and none of them claims of preference 
on a bankrupt estate. In the earliest reported case, volun- 
tary trustees had entered into possession of a lease under 
an assignation, and thereby were held liable for arrears of 
rent, as much so ss the cedent had previously been. (6th 
Feb. 1786, Bo^s v. Monteath, Mor. 15200.) In the second 
case a judicial trustee was found subject to removid, unless 
he paid arrears of rent due by the insolvent tenant, in whose 
place he wls held to stand. (Trustee for Nisbet & Co. 
Mor. 16268, ICth Dec. 1802.) In the third case, the trns. 
tre nnder a stquestration was found bound to make certain 
repairs, which the tenant was obliged to make before tlie 
end of the lease which the Trustee had adopted by actual pos. 
Kcssion. ( Slst Nov. 1818, Cuthil v. Jt-ffroy, Fac. Col.) In the 
CBKe, voluntary trustees were held responsible for arrears 
of rent to the full extent, notwithstanding that they had not 
realised adequate iunds to that amount. (18th Deo. 1821, 
Fairley v. Nelson.) The leading case affirmed in the House 
of Lords was that of a mineral lease of forty years' duration, 
and 11 here the trustee had for a length of time entered upon 
the works, and even endeavoured to sell the lease, and fail- 
ing in this, then desired to abandon.. He was held not 
entitled to do so to the prejudice of the landlord. (I7ih 
May, 1831, and 11th March, 1883, Eirkland & Sharp v. 
Wilson & Sons' trustee.) In a more recent ease, where a 
trustee hod joined the bankrupt tenant in resisting an action 
cf removal from a distillery. th» trustee, although found 
liable in damages, was assoilzied firom the claim for rent, 
founded on adoption of the lease. (24th June, 1836, Rich- 
ardson v. "^cott.) In the last decided case, although volun- 
tary trustees had been in actual possession, they were held 
not liable for arrears of rent, mainly because such posses* 
sion was not ol^aoted to by the landlord, and was so i^r for 
his benefit. This case was so far analogous to the present, 
that the voluntary TruAt was superseded by a sequestration 
under the bankrupt atatute. (31st June, 1658, Dimdas v. 
Wood.) 

yiemn^ the facts as given by the appellant himself, there 
has been in the present ease no such absolute adoption by 
the trustee of the lease, either directly or by implication, 
as to confer on the appellant so great a preference over the 
common creditors, and subject them to such a severe loss 
as is sought by him. 

The solicitor for the appellant ingeniously argued that by 
the previous pnssef sion of the executrix (but for ^hom the 
trustee is nowiso liable), and her subsequent management 
under himself, there was realised a sum more than sufficient 
to pay the rent covered by the hypothec, and therefore the 
estate obtained the benefit of the furniture, which it otherwise 
would not have got, had the suhjects of hypothec been sold 
under the landlord's warrant. But granting this to be the 
true state of tho case, still this leaves the question of adop> 
tion of the lease separately to be dealt with. Such arrange, 
ment and possession in every view was os much for the pur- 
suer's benefit as that of the estate. It was an accident that 
the possession wna thus productive. Had it been othenrise, 
the landlord's claim would have been left entire, and the 
loss would have been entirely borne by the bankrupt estate, 
and not paid by him. 

Agent for Appellant— ^Sotttar, Crieff. 
Agent for Trustee — Gbaham, CrieiT. 
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REGISTRATION APPEAL COURT, 

8d Ootobbb, 1861. 

Shkritfb Alison, Humtbb, aitd M'Farlakb. 

Double Enrolment — Held by a majority^ revening 
Hie judgment of Sir Archibald Alison in the 
Court below, that an Elector in Ola$^w wu only 
entitled to have hi$ name placed once on the Boll 
of Voters, notwithstanding that the City is divided 
into Wards, and the Elector is possessed of a quaU' 
fcaiion in more than one Ward 

For election purposes Glasgow is divided into wards. 
Since the passing of the Burgh Registration Act of 
1856, the assessor, in making up the ro)] of Toters, 
has included in each ward the names of all those 
qualified to vote therein, the names of the electors 
in each ward being arranged in alpbabetioal order ; 
it thus happens that when an elector is poflseased of 
a qualification in more than one ward, his name 
appears more than once on the roll. In municipal 
elections an elector qualified and registered in more 
than one ward, has hitherto voted in one or more of 
the wards, and in parliamentary elections, in the 
ward which happened to be most convenient for 
him. 

The question raised in the present case is — 
whether the name of an elector should, under any 
circumstances, appear more than once on the roll, 
or should appear in each ward in which he is pos- 
sessed of a qualification. 

At the discuBsion in the Court below, Mr Ander- 
son, accountant, who raised the objection as to the 
manner in which the roll was made up, stated 
that— 

Hia whole object was to test the qoestioii, and he bad 
selected the Lord Provost and Dugald BaocatjDe, Esq., 
as persons who were publielj known. The Lord Profost 
was registered in two different places — Park Terrace 
and Royal Exchange Sqoare; and be had to more that 
his lordship should be ordained to make his selection 
of one or other of those places.* So early as 1886 this 
qnestion of doable enrolment was taken up and 
settled. In 1830 the same qnestion was raised and argued 
▼ery largely by Ncaves and Swinlon. His Lordship (Sir 
Archibald) expressed his opinion at considerable lenffth ; 
bnt when it came before the Court it was agreed to hold the 
opinion against any double enrolment. Again, in 1840-41, 
it was decided that they must object to both names, giving 
the voter his choice. The only difficulty which was then 
experienced had been removed by the recent Act of Parli. 
araent, the 80th sec. of which declared that the roll made 
np on the 1st November should continue during the next 
twelve months as the roll of voters. The oath had also 
been altered, the oath of possession being removed ; so 
that if a party was found in possession of premises in 
Glasgow in June, he is duly registered, and if he left town 
at thai tima his name still remained on the roll, and he 
might oontinne to vote; thereby removing the diffionlty 
found by his lordship formerly, of a party beeoming dis- 
qualified, and losing his vote. As to the making up of the 
roll, it was enscted in the present Aot that the assessor 
should, before the 16tb August, make out a list of persons 
entitled to vote ; and sfter he had made up his roll he hsd 
to cut it up into wards or districts, so that if the ststute 
were followed out a person's name would only sppear once. 

Mr Anderson also stated that the system of double 
enrolment was not permitted in Edinbiu'gh. 



Mr Thomson, writer, who appeared for the 
sor, stated, in reply, that — 

His Lordship would observe that th^ were not then 
discussing any Question as to the right of an elector to 
vote. He was there representing the assessor, a pnbiio 
officer, who was discharging a ministerial duty, the terms 
of which were prescribed by Act of Parliament. Tbej 
were not there under the Reform Aot of 1883, except to tlM 
extent in which it had been modified by the Burgh Begia. 
traUon Act of 18d8. By the last-mentiooed Aet, it was 
provided in the first dause that this Aot of 1896 *' shall bo 
- tsken to be pert of the said Act as ftilly as if it were in- 
** corporatcd therewith." Now that being so, he oallod his 
Loidsbip's attention to the second clause of that Act, noder 
which Mr Donaldson, the assessor, was acting. That elauao 
provided that " the assessor of every burgh shall, on or 
before the 16th day of August in every year, make out, or 
cause be made Y>nt, aecording to the Form No. 1, of ihe 
schedule A hereunto annexed, a list of all persoBs 
who may be entitled to vote in the election of a member or 
members to serve in Parliament for such buigh ; and his 
Lordship would mark especially what followed — ** and such 
" list shsll be armnged in wards fwhere the burgh is divided 
** into wards) and in polling districts; and each ward and 
'* polling district shall be arranged, as far as conveniently 
** msy be, in the alphabetical order of the surnames of the 
" persons entitled as aforesaid " to be put oo the roll. 
These were the directions given to the assessor— that he 
was to make out in a case Tike that of Glasgow, an alpha- 
betical list in each ward of the electors, and a special form 
was given under schedule A, to which the assessor had 
strictly conformed. The question now arose, whether the 
assessor was bound to see i hat in making his alphabetical 
liat of the electors in each ward, that A, B, 0, or D, who 
mightappear in a particular ward, did not also appear in 
another ward t He submitted that the assesaor was not 
only not bound; but that he had no power to make any buch 
discrimination. Had the Act of 1850 contemplated the 
imposition of such a duty upon the assessor, it would have 
so prescribed it; but, instead of doing that, it had given 
him instructions that he was to make out an alphabetical 
list of the electors in each ward. In point of fact, the 
assessor, so far as known to him, was to make out a list of 
all electora in each ward, although they may appear in 
another ward ; and he had, in the exerciM of what he coo- 
sidered his duty under this Act, enrolled in said liat in 
separate wards separate electors, although they might have 
been enrolled under different wards. His Lotdsbip could 
easily understand that it would be physically impoasible for 
the assessor — even supposing that he was bound to do it, 
which he submitted that he was not— during the short 
time that he had to make up the roll to go through the 
sixteen wards of Glasgow and ascertain whether a man in 
one ward had or had not a qualification in another. It 
would be very easy for the assessor, in the case of the 
Lord Provost of Glasgow, cr Sir Archibald Alison, to know 
whether ihey were the same persons having property in 
different wards ; but if he took the case of the numerous 
clans of Smith and Brrwn and Thomson, many of whom 
had qualiflcau'ona in different wards, how could the assessor 
ascertain when they were the same persons. For instance, 
he found in ward No. 1 a John Smith entered as a grocer. 
He found in ward No. 3 a John Smith entered as a victual, 
ler ; and in ward No. 8 l^e found a John Smith aa a tea- 
dealer. These might, or might not, be the same party ; 
but how was the assessor to know, seeing that their names 
were entered as qualified electors 7 The anakigy might be 
carried through the whole sixteen wards; and was the 
assessor bound to assume that they were the same person, 
and to strike them all out bnt in one ward f or was be to 
employ machinery, which the Act did not give him, to 
make the requisite inquiry to aacertain whether the aaid 
John Smiths were one and the same person 7 If he struck 
out a properly qualified elector he was liable to a penalty, 
and if he omitted one be was likewise punishable. Tlut 
being so, could the assessor, in making up thette rolls, do 
otherwise than he had done 7 The city was divided into 
districts, not by him, but his instructions were to mnke out 
an alphabetical list of the electors in each of these waidi^ 
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It was different from the praotioe under the Heforro Bill of ase these quotations as an nuthority, but simply to 
1932p where ther« was only one alphabetical list for the show that when the Act of 1850 wa^ passed — which 
whole lurgh ; but now the assessor waH_actiDg under this | was incorporated with, and formed part of, the Act of lS\fi 



new Act, which prescribed his duties. He was not there to 
argue for the assessor upon the general question of double 
enrolment. That gentleman had no interest in that ques- 
tion ; his only object was to keep his rolls in conformity 
with what he conBidered the rules laid down by Act of Par- 
liament. It might or mi^ht not be that a man twice or 
thrice enrolled was entitled to vote more than once. That 
was a matter which the assessor wished no opinion upon ; 
but his Lordship would remember that the remedy provided 
by the Act of 1832, was still in force, under which the ques. 
lion might be raised as to this doable enrolment The oath 
might still be put — "That I have not already voted at this 
"election** — so that the whole benefit eontemplnted, if it was 
contemplated, against double voting might still be bad by 
putting th^ question — Have you already voted at this elec- 
tion ? But in regard to the expediency of this doable enrol- 
ment, be thought he could not do better than quote his 
liordship'a own words, and those of his assistant Sheriff; Mr 
Swiotdn, on this point, not of course as an authority, but 
as part of his own statement, aa he could not put this 
so elearly before the Court at the present time. His Lord- 
ship had said on this subject, in the case referred to before : — 
** The Btatttte clearly permits every holder of property to claim 
** on any part of it which affords a qualification, and the 
"schedule for the register evidently does not contemplate the 
" multiplication of different subjects, in different streets and 
'* parishes, under one claim. A parly who possesses qnalifica- 
** tions in different quarters of a town, and who intends to sell 
■* one or other of them, or who entertains doubts as to the 
•* opinion whioh a Farlismentary committee might pronounce 
" on the validity of his different claims, is surely entitled to 
'* be enrolled on each, that when the day of election comes, 
" he may vote on that which he retains, or on that in whioh 
■• his qualification is most likely to be sustained. The former 
" decision against double enrolments proceeded partly on 
«* the interpretation pat upon the Municipal Reform Act. 
*' But not only has every holder of property in a burgh a 
*' clear interest in having a vote in the municipal ward where 
" hisproperty lies, for its protection, and the regulation of its 
■* mnnidpal concerns ; but parties possessed of a qualification 
** in more than one burgh in the same district, have a still 
"stronger, and indeed an invincible claim to be enrolled in 
" eaeb, in order Uiat they may vote in the municipal elections. 
" Yet the principle now contended for, if pushed to its legi- 
" mate consequences would strike at all double enrolrcenta 
"in a Pailiamentry district of burghs. The practice in 
" Edinburgh and oUier places where double enrolments are 
" allowed, proves thst the argument, db ineonvenientif for- 
" merly founded on, is not entitled to much weight.** The 
Assistant-Sheriff said : — " This oath guards against three 
" dangers— Ist, personation ; 2d, removal or divestiture ; 8d, 
" double votes by the same person. But there may be cases 
"in which a party, with perfect bona Jidet, has an interest 
" to be twice enrolled. He may have two qualifications, one 
" of which he may intend to part with within the year. He 
" may be proprietor of one subject and tenant of another, 
" and may wish to sell his property, or may intend possibly 
"to remove from the house he occupies^. Or he may be 
" proprietor of two subjects, both of which he puts in the 
** market, intending to sell whichever first finds a purchaser 
"and to retain the other. Such a party has a decided 
" interest to be registered on both. And there is nothing 
" in the Reform Act to forbid his being so. It is said that 
" those who cannot vote twice cannot be enrolled, and therefore 
" those who cannot vote cannot be enrolled twice. But the 
" difference is obvious. In the one case there is a distinct 
" personal disqualification ; and it is just because the Sheriffs, 
"in administering the Reform Act, are not entitled to con- 
" sider the effect which their decisions may have on the 
" municipal register, that they reject parties disqualified as 
" Parliamentary electors, though they might vote in the mu- 
" nicipal electionn — ^as in the cases of revenue or post-offlco 
" officers, peers, &c. But in the case before the Court there 
■' is no such obvious objection to either enrolment. The 
"Sheriff cannot say on which qualification the vote is 
*' competent, and cannot force the party to make his 
" election." Mr Thomson then repeated that he di 1 not 



the Legislature had before them the fact that this 
question of double enrolment had arisen, that judgment 
had been passed upon it, — and yet, in the knowledge of 
these facts, they passed this Act of 1856. whereby they gave 
special. instruction to the assessor as to the mode in which 
he was to make out his alphabetical lists in the different 
wards. Had the Legislature intended that there was to be 
no double enrolments in these wards, here was the best 
opportunity of altering it. They did not do that, but gave 
instruction to the assessor that he was to put in each ward 
the name of the electors therein in alphabetical order. Not 
to detain hia Lordship he would go back to where he com- 
menced, and say that, so far as tlie assessor was concerned, 
he had only implemented the directions given him by Par- 
liament. He had nothing to do with the ultimate result uf 
those parties being put twice on the list, or of some men 
being entered in each ward. That was a matter for discus- 
sion when they sought to vote more than once. 

Sheriff Sir Archibald Alison said — 

He ^as very glad that such an important point had been 
BO ably argued. It had been observed that this question 
must be decided under the Act of 1896, as that of 1832 had 
been entirely superseded by it in burghs. By the latter 
Act there had been a change made in the mode of registra- 
tion, and the Sheriff was relieved of certain duties. He 
made that remark in the outset, because he held that no 
decisions under the former Reform Act were not applicable 
here. He was quite aware that the first Reform Act was 
incorporated with that of 185G, but it was impossible, 
owing to the changes made, that any decision under the 
former Act was precisely applicable to the present. Under 
the former Act one roll was to be made by the Sheriff for a 
burgh, and then arose the question whether one person 
should be enrolled in different wards. He could well re- 
member the great labour laid upon the Sheriff under that 
Act in ascertaining the identity of persons, to discover 
whether a person was the same who was on the roll and 
who claimed to be put on it. When the roll contained only 
7000 or 8000 name?, the labour upon the Sheriff and his 
assistants, with a staff cf 30 or 40 persons, occupied some 
30 doys ; and how then could the assessor now, with no 
army of agents, investigate the claims and identity of 
21,000 voters t If such were required by the Act, he 
could only say that in Glasgow there nould be laid upon 
the assessor a duty which it would bo impossible for him 
to discharge. He thought the Act had evidently not done 
thst; and especially when it was not clearly laid down, 
although the Lord Advocate, befdre introducing the Act, 
knew very well that the question of double enrolment had 
been already raised. If the Act had contemplated laying 
ibis duty upon the assessor, it would have given him some 
machinery for currying it out ; but if they looked to the 
second clause of the Act he apprehended that it would be 
seen no such burden had l>een laid uf on him. His duty 
under it was quite clear, to enrol every person who rented 
or had premises worth £10 a year, as he was required to 
" make up a list of all persons who might be entitled to 
** vote in the election of a member or members to serve in 
** Parliament for such burgh ; and such list shall be nr- 
'* ranged in wards" — but it does not say that he shall maUo 
out the list and exclude all double oni.'olments. He held, 
therefore, that it was the duty of the assessor to .do as ho 
had done — to moke out a list of all persons entitled to 
vote for a member of Parliament, without distinguisbiug 
whether they were double, or triple, or single enrolmera. 
rhen, if the assessor was to do thot, was there any author- 
ity for the Sheriff to come forward nnd say that the Act of 
Parliament gave him power to investigate whether a doable 
enrolment had taken place f He was of opinion that there 
waa no authority in the Act, either authorising, or biuding 
or laying upon him the burden of doing so. He appru. 
hended that one circumstance, in the first Reform Bill, by 
implication, might be considered decisive in this matter : 
that was the oath which mij;ht be put to a party, " That he 
'* has not voted at this election." Now, what was thx^ n<n 
r{ that if they were only once on the roll ? for if so, it was 
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erident tbnt no person eonid vote above once, so that there 
Tvould be DO use in putting the oath to him. He decided 
the question only in regard to supporting the assessor. 
He said nothing as to the qur^tion, which would be decided 
again, whether a party enrolied in ten wards was entitled 
to Tote for ten different parlies, as that was not before him. 
All that he said was, that under the cIoUHe of the present 
Act of Porliament he thought there could be no doubt that 
the assessor had done perfectly right in putting the two 
gentlemen's nomes on double. 

Mr Anderson having appealed, parties were again 
heard, Mr Sheriff M'Farlane, after some reoiarlu as 
to whether the assessor had anj locus Mtandi in the 
discussion, stated that — 

The question then turned upon the ronstmction of 
the provisions of the statute of 1856; and to arrive at 
a true and sound construction of that statute there were 
two things t) be looked at; they must fimt keep in view 
the objects and intentions of the statute, and then they 
would be enabled better to read eareAilly the provisions 
of the statute itself. The objects of that statute were oer- 
fainly not to increase or enlarge the franchise; it was simply 
to facilitate the working out of the provisions of the previous 
Beform AcL It did not alter the qualification in any degree. 
It was merely to alter the machinery by which the results 
of the Beform Act were to be arrived at. Now, he thought 
it was quite dear that so far as the intention of the two sta- 
tutes went, it was>never intended, that any man should have 
a right to vote more than once at the same election. 

Sheriff Ausoh — Parliamentary election. 

Sheriff Macfaklane — With the greatest submission, he 
thought they had nothing to do with municipal elections in 
theso two statutes. There wos a clause in the Act of 185C that 
required the Assessor to arrange the list and divide it into 
wards ; and that wa.s the only kind of reference which could 
be construed as being made to municipal elections in the 
statute. Municipal elections were controlled by a different 
statute altogether, and which thejr had nothing to do with 
that day. It was therefore only the statutes which had 
reference to the representation of the people in Parliament 
that they had to do; and accordingly it had been held that 
a person could only once vote at a Parliamentary eleetion. 
Now, keeping that intention of the statute in view, he pro. 
ceeded to examine the provisions of the statute of 1850. 
This very question had been brought before him in Greenock 
in 1800, when he had given it all the attention he 
could, and pronounced a judgment. As he had since seen 
nothing to lead him to alter his opinion of these statutes, 
whnthe said then he would say now, snd accordingly read as 
follows : — Having regard, indeed, to the fact that for the last 
twenty years and upwaids the Begistration Courts of the 
dii«trict, of which Benfrew»hire forms a part, have, after full 
argument and deliberate decision, acted on tb^ principle 
that double enrolments are incompetent and unauthorised 
by the Beform Act; and as individually I concur in the 
correctness of that principle, I would, notwithstanding the 
different practice which, it is said, has prevailed in some other 
Begistration Courts, have required to be satisfied that a legis- 
lative change in the law had been made to have warranted 
me in departing from the course which has hitherto been 
followed in this district. The question, then, so far as this 
Court is concerned, comes very much to depend on the 
legal interpretation and effoct of the recent Begistration 
Act. The general object of the Act was certainly not to in- 
crease the rights of electors, or persons claiming to be such, 
but merely to facilitate the making up of the Begister of 
such persons according to their rights as they would have 
existed under the law as it formerly stood. An examination 
of the provisions of the Act makes this, it is thought, quite 
clear; and, in my humble judgment, makes it equally clear 
that no new or additional power to enrol a person in the 
register of voters more than once, in respect of different \ 
qualifications, is thereby conferred. The Act bears, in its ! 
title, to be one "to amend the law for the Begistration of j 
persons entitled to vote in the election of Memliers to serve { 
in Parliament for burghs in Scotland.** Its preamble,,! 
again, after reciting tho Parliamentary Beform Act of 1852, 
states that " it is expedient to explain and amend some 



parts of the said Act, and to make fbrther and other 
provisions relating to the registration of persons entitled 
to vote in the election of members to serve in Parliament 
for burghs in Scotland." The Act, then, by its first section, 
repeals the previously existing provisions applicable to the 
formation of the register ; and, by second section, directs 
that "the assessor of every burgh shall, on or before 
the 15th day of August in every year, make out,** aooording 
to a prescribed form, *' a list of all persons who may be en. 
titled to vote in the election of a member, or members, to 
serve in Parliament for such buitph." It is not in so many 
words said that a person's name is to be entered only onea 
in this Act, but neither is it said that it is to be en toned 
more than once. The clause merely directs that the asaetsor 
shall make up "alist" (not several lists) "of persons entitled 
to vote in the eleetion of a member, or members, to serve in 
Parliament for such burgh ; " and, as it is undeniable that 
no person can vote more than once in such election, it seems 
to follow that it would be irregular and unwarrantable to 
put the same name more than once on the list The clause 
goes on to say—" and such list shall be arranged in wards 
(where the burgh is divided into wards) and in polling dis- 
tricto." Now, it is here, as I take it^ that, from a want of 
'close attention to. the terms and provisions of the Act, the 
notion has originated that persons have a right to be en. 
rolled, not once but for every ward of a burgh, provided he 
has a sufficient qualification in each. It will be observed, 
however, that the assessor is, in the first instance, directed 
to make up, not several, but one complete list, and that it 
is the list so made up by him, in the first ins'anee, that he 
is directed to arrange and divide into wards, where the 
burgh happens to be composed of wards. It is not said 
that the assessor is to make out lists of all persons in eaeh 
ward, but that the list of persons entitled to vote for such 
hnrgh shall be arranged in wards and in polling distriets. 
There is, in short, to be one list of persons, anviged in a 
certain order. Further, the clause says—" And each ward 
" and polling district bball be arranged, as far as conveniently 
" may be, in the alphabetical order of the aumames of the 
" persons entitled as aforesaid, or otherwise, as far as con. 
"veniently may be, in the alphabetical order of streeta, 
" sijaarea, lanes, and other places in which houses are dis- 
"tinguished by numbers, and in which the aulgeets of 
" quaJification are situated ; and as regards all other places, 
" in the alphabetical order of the surnames of the persons 
" entitled." Some discretion is given to the assessor, who 
msy arrange eaeh ward and polling diatrict in one of the 
two ways. Suppose he were to adopt the former of these, 
and that the assessor found that one residenter was the 
owner of ten, or it might be a much greater number of 
"subjects of qualification," all of them situated in the 
same ward, is it to be contended that the assessor was 
bound to place the name of auch person on his list, in res. 
pect of each such subject of qualification ? If be was 
bound to place so often on his list the name of a person 
holding " different subjects of qualification ** at eaeh corres. 
ponding ward, he must, I rather think, be equally bound to 
place the name in the list of one ward as many times as 
the person has subjects of qualification situated in that 
ward. Either a name is to appear only once on the list, or 
it is to appear as often as the elector possesses a subject 
affording the qualification. The same result will be arrived 
at if the assessor adopt the latter of the two modes, accord- 
ing to which he is at liber^ to arrange each ward and 
polling district. Still Airther, the clause says : — ^V And in 
" such list (still the one list) the Christian name and snr* 
" name of every such person shall be written at full length, 
" together with his occupation, the place of his abode, the 
" nature of his qualification, and the name of the street 
" and tho number of the house (if any), or other deserip. 
" tion of the place where the property in right of which hs 
" is entitled to vote may be situate." I think all this de. 
notes very strongly that an entry once only of each voter 
in the Begister was contemplated. The opposite view 
would lead to very anomalous results ; and if truly the 
opposite view is the sound one, why, it may well be asked, 
was not the assessor expressly directed to enter in his list 
the name of a voter as often as it appeai-ed fh>m the valua. 
tion books he held the requisite number of qualifications. 
Clause third of the Act is also confirmatory*, as I ivad it, of 
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the same view. It bean tbat *' evexy person whose name 
" shell have been omitted in an/ such list of Yoter« for an j 
" bnrgb, and who shall claim as having been entitled on 
**the last day of July then next preceding to have his 
** name inserted therein, and every person desirans of being 
«* registered for a different qaaliflcation than that for which 
" his name appears in such list, shall, on or before the 35th 
** day of Aagnst, in such year, give a notiee according to 
"the form No. 9 of the said Sohedale A. or to the like 
" effect to the assessor ; and the assessor shall indade or 
** oanse to be included the names of all persons claiming as 
** aforesaid in lists arranged as aforesaid, according to the 
" form No. 8 of the said Schedule A, si^^ed by him." It 
appears to me that according to the obviona meaning and 
plain implication of this daase, ihat no person should be 
entitled to have his name inserted in the list of voters 
more than once, and accordingly, while provision is ex- 
pressly made for a person getting the entrj of his name in 
the list altered as to make it rest on a different qnaliflcation. 
tbere is no provision to- the effect that any person shall 
have his name inserted in the register twice or oftener in 
respect of his holding two or more <|Qalifloations. Various 
other daases of the Act might be cited in support of the 
construction whieb has occurred to me as the correct one, 
and all to the effect of showing, if not by express enact- 
ment, at least by plain inference and obvious implication, 
that no person is entitled to' have his name inserted in the 
register of voters more than once. Thus, by clause 5, it 
is provided that " the assessor shall in every year include 
" the names of all persons objected " to in a list accord- 
ing to the sohsduled form, and shall publish such list in a' 
particular way. But not a word is here said of one or more 
of the qnaliflcatioDS of a person in the list being liable to 
olgections, although he be entitled to be in the list in respect 
of some other qualification which is not olgectionable. Not 
only is such a case unprovided for, but the proviuions of the i 
Act and relative schedules strongly indicate that it never 
was contemplated that any such case should arise under it. 
Clause 31 has also a very important bearing on this point. 
It provides that ** if any person who shall have given to the 
** assessor due notice of his claim to have his name inserted 
*' in the list of persons entitled to vote in the election of a 
« member to serve in Parliament for such burgh, shall have 
*' been omitted by such assessor firom such list, the Sheriff 
** shall, on the revision of such list, insert therein the name 
''of the person so omitted, in case it shall be proved to the 
** satisfaction of such Sheriff that such person is and was, on 
** the last day of July last preceding, entitled to be inserted 
** therein in respect of the qualification described in such 
"claim." Here it is to be remarked, 1st, That it is the 
omission of such assessor to insert in his list, not one or 
more of the qualifications of a claimant, but his name, which 
is provided for; and, Sdly, That it is the whole original list, 
not its subdivision or subordinate arrangement into wards, 
that is referred to. Accordingly, it seems to be evident that 
no person whose name lain the list at all for any qualification, 
can under the statutory provisions now adverted to, be in a 
position to object that his name has been omitted to be 
inserted therein. Finally, the schedules annexed to the 
Aet are all corroborative of the construction now given to its 
provisions. No. 3 of schedule A gives the form of claim to be 
made to the assessor for enrolment in these terms:—" I 
"hereby give you notiee that I claim to have my name in- 
" sorted on the list of persons entitled to vote in the election 

"of a member (or members^ for the burgh of- , and that 

" the particulars of my quslification are stated in the column 
" below.** Now here, in perfect consistency with the various 
elan838 of the Aet before noticed, are expressions applicable 
to the cose of a person whose name is not on the list st all, 
but inapplicable to the case of a person whose mime has 
been already duly inserted in the register as a voter, but 
desirous of havin|f it twice, or it may be twenty times, or 
oftener inserted, m respect of different qualifications. In 
other words, the whole terms and tenor of the statutory 
form of claim appear to me plainly to denote that it applies, 
and is intended exclusively to apply, to the cose of a voter 
desirous of baying his name inserted onco in the list or regis- 
ter. All the other forms in schedule A of the Act are to 
the same effect. Take, for example, Nus. 4 and 5, being 
the forms of notices of objection to persons in the list, 



which must be ffiven to the 



and person objected to. 



They apply to the name of the person objected to being iu 
the ust St all, and, by no reasonable construction, can be 
held to apply to the case of a person entitled to be in the 
list in respect of one qualification or more, but not so en- 
titled in respect of some other qualification or qualifications. 
Without entering into any further or more minute examina- 
tion of the clauses and provisions of the late statute, I can 
arrive at no other conclusion than that it affords no coun- 
tenance, but the reverse, to the right of persons to have 
their names entered in the list or register of voters more 
than once. We are then sent to a consideration of the law 
as it stood prior to the passing of the recent statute ; but, 
for the reasons I have already st-ited, it is unnecessary for 
me to dwell upon this brancu of the question, or to do more 
than to say. tnat the more I have considered the matter, 
the more 1 nave been satisfied that the yiews which have 
been hitherto entertained, and for suoh a length of time 
given effect to in this Court, are sound and correct. I 
may take the opportunity, howeyer, of obserying that at 
present we have nothing to do with the Burgh Reform 
Act of 1833. It is not under the latter Act at all that 
the Register of Parliamentary Voters, with which we 
are at present alone dealing, is made up ; and it is not, 
and cannot be, said that any alteration was thereby 
made, or intended to be made, on the mode of making 
up the register under the prior statute, the Reform 
Act of 1833. I allude to this for the purpose of dismissing 
from my consideration the question how far it may be 
right or wrouff that persons should have the opportunity 
of yoting. under the Burgh Reform Aet, in more than 
one ward, at the same election. The Parliamentary 
Reform Act of 1832 bears no reference whatever to 
wards ; and, at an^ rate, in the matter of registration, I 
haye no concern with the m^ner in which the voters may 
exercise the franchise. It is no doubt said that, by dis- 
allowing double or seyeral enrolments of the some person, 
the right to yote at an election in more wards than one will 
be rendered impracticable ; and it is also said that it is ex- 
*pedient to allow a person to be registered twice or oftener 
on different qualifications, so that he may be secured a|;ainst 
the contingency of having parted with one or more en them 
preyious to au election occurring in the periods intervening 
between the making up of the unnuol registers. I need 
scarcely observe, howeyer, that I am bound to give the 
true legal interpretation of the Act, irrespective of the con- 
sequences ; and that it is for the Legislature, and not the 
judge, to correct mischieyous consequences, if there be such, 
fix>m this or any other statute. At the same time, I may 
take leaye to observe that the considerations referred to 
are not in any 84>und view, according to my apprehension, 
entitled to much weight, I haye been unable to find either 
authority or expediency for the same person yoting at the 
same election more than once, although in different waids ; 
and I have a yer^ strong impression tnut the confusion and 
irregularities which one can readily understand would most 
likely flow from the admission of a yoter to the register not 
once merely, but as many times as establish a different quali- 
fication, would much more than counterbalance any incon- 
veniences which, in a very few partial instances, could 
possibly result from the construction of the statutes which 
has been adopted by me. There appears to be some room 
for maintaining, indeed, that clause 44 of the recent regis- 
tration statute, enacting that in all future elections for 
a member of Parliament, the register of voters so made 
as aforesaid, or under the said recited Act (the Parlia- 
mentary Reform Act of 1832,) shall be deemed and taken 
to be conclusive evidence that the persons therein named 
continue to haye the qualifications which are annexed to 
their names respectively in the register in force at such 
election, and such persons shall not oe required to take the 
oath of possession, was intended to proyide for the case of 
persons losing their qualifications during the intermediate 
period between making up of the annual registers, and to 
enable them notwithstapding to vote in a Parliamentary 
election, in respect of their having been qualified at the im- 
mediately preceding making up of the register, and in re- 
spect of their names accordingly standing therein. For the 
reasons I bays now stated, and after the best consideration 
1 have been able to bestow on the subject, it appears to me 
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that both statutes— tho recent Begistration Act as well as 
the Reform Act of 1H82 —must, in their whole scope, spirit 
and policy, be held to militate against the enrolment of any 
person in the Ke^ter of Voters except once, let the number 
of his qualifications be what it may. Nor is it altogether 
unimportant to recollect that, while by claase 47 of tbe Re- 
form Act of 1832, " all laws, statutes, and usages formerly 
in obserrauce touching the election of members of Parlia- 
ment are repealed, in so far as they are inconsistent or at 
variance with the provisions of this Act," it is at the same 
time and by the same clause express][y provided always 
that the same shall be in force in all other respects what- 
soever. Now, it cannot be disputed that by the law and 
usage, prior to the passing of tne Reform Act of 1832, the 
insertion of a person in the Boll of FVeeholders more than 
once was altogether unknown and unheard of. 

These were the views he had stated in giving judffment on 
that very question in Greenock, in 1866, and he had seen 
no reason to alter them. It had been stated by the SheriiT 
of Lanarkshire that this point had never before been brought 
up, but he understood that it had come up besides in Edin- 
bnrgh, and decided in the same way as he had done. The 
aiigument addressed to them by Mr Thomson resolved itself 
under two heads— First, that it was impossible for the 
assessor of Glasgow, looking at the extent of population 
and the number of voters, to protect the register from 
double enrolments. He thought that was very likely ; but 
the assessor her**, as everywhere else, could do the best he 
can, and if he did so no one would find fault with him. 
He was entitled to have a large number of assistants ; and 
takinff that into view he was satisfied the assessor would 
bo able to accomplish his task in Glasgow as in the com- 
paratively small borffhs of Greenock and Paisley. Be that, 
nowever, as it may, he thought it did not touch the ques- 1 
tion at all. If it should be found that the statute was ! 
inoperative, then, surely, the remedy was not in that Court, j 
but in Parliament. The remedy could never be in making J 
the judges violate the statute. Then, supposing the 
assessor bad doubts that such and such names were the 
some individual, he would likely leave the name on the 
roll, and leave it to others to object to it being there. He 
would also do just like what he did in the case of partner- 
ships — he would leave parties to claim, and to produce 
evidence that they were entitled to be put on the register. 
He was, therefore, not much moved by the argument of im- 1 
practicabilitv or inconvenience upon the part of the asses- 1 
s<)r, although the consequences would be much more serious 
and mischevious than he could at least perceive they would 1 
be from the view he took of that matter. It was not for I 
that Court to be actuated by c>«usequences at all. They I 
must interpret the Act properly, and leave all consequences | 
out of sight. These were the grounds by which he had i 
arrived at the conclusion that double enrolment was in- 1 
competent. I 



SherijBT Sir Archibald Alison baviog snpporfed 
tbe deciBion pronounced by him in the Court below, 
and Mr Sheriff Hunter having concurred with the 
opinion expressed by the learned Sheriff of Ren- 
Irewahire, the appeal was sustained. 



8th OcTonsR, 1861. 

SHERIFF COURT, GREENOCK. | 

(Mr Shbhifp Tenneht.) 

The Minister and Kirk-Session of the Parish of Kil- 
malcolm, viz, the Rev. Albxandbr Lrck, Minis- 
ter of said parish, and as such one of the mem- 
bers, and the Moderator thereof, and Johv Laidd, 
farmer, Gibbleston, and others, all residing in the 
parish of Kilmalcolm, and elders of the church 



and parish thereof, and constituting, along with 
the said Rev. Alexander Leek, the kirk-sesaion of 
said church and parish, eonform to minute of the 
said kirk-sesaion, dated 19th June, 1859 jeara, 
and as such having right inter alia to the fees 
and fines due and exigible as use is, for and in 
respect of the proclamation of banns in said 
church, pursuers; against DoNALb MagDoxald, 
Parish 8ol)ooImaster of said parish, and lately 
Clerk of said Kirk-Session, defender. 

Kirk-Seasion^Title to sae^Held that a Kirk-SeM- 
iion wa$ entWed to Mue, as tuchf adding the name* 
of the individual numbers. 

Session-Clerk — Proclamation Fees — Cirettmstaneei 
in which held that a Session-Clerk teas epiUled to 
retain the fees for the legal proelamaiion of banns, 
and a proportion of the fines imposed by the Kirk- 
session for other prodamaiions^ as the legal emolu- 
ments of his ofioe^ sulhjeci to certain customary deduo- 
tions. 

Proof — Parole — Kirk-Session minute-book. — Hie 
minutes of a Kirk-session held not probatio 
probata aatothe terms of the appoin!mtni of a ses- 
sion-clerk, and parole proof not excluded. 

This was an action at tbe instance of tbe kirk- 
session of the pariah of Kilmalcolm, for the reoovery 
of certain fees and fines for proclamation of banns 
from the former session-clerk of that pariah. The 
present minister of Kilmalcolm is the Rev. Alex. 
Leek, who was inducted to the cure in July, 1858. 
The parish had been vacant from the end of 1854, 
or banning of 18d5, (when the last incumbent, Mr 
Brydson, died,) in consequence of proceedinga in tbe 
church courts. As is usual in such circumstances, the 
pulpi t had been supplied by the Presbytery, and accord- 
ing to the laws of the church, the officiating minister^ 
ordained, acted as moderator of the kirk-session. 
There was some difference between the parties as to 
the number of members which usually constitutdl 
the kirk session; one party alleging that five was 
the usual number of elders for that parish, while 
only two acted from November, 1856, while this 
was denied by tbe other party. The session-clerk 
during this vacancy was very old, and unable to 
discharge the duties, and the defender was appointed 
in his place. This appointment was made by the 
following minute: — •• Kilmalcolm, 20th December, 
'* 1856, which day the session met. Rev. Peter 
** M'I^r<^n, minister of Newwark, moderator pro 
" tempore, Messrs Robert Taylor and William Laird, 
" elders, and Donald MacDonald, schoolmaster. 

'' Mr Blackburn having resigned tbe office of 
"session-clerk, the session unanimously elect Mr 
" MacDonald to that office. The session authorise 
'* Mr MacDonald to transmit the former records of 
*' the session to the Register Gereral iu Edinhurf h. 
*' In the meantime the session agree to adjourn this 
"meeting till the 18th February, when the moder- 
" ator shall come pre^^ared to administer the nee. s- 
"sary oath to Mr MacDonald on accepting tbe 
''office of session- clerk. Sederunt closed with 
" prayer. (Signed) Peter M'Laren, moderator, p. t.** 

It was averred by the pursuers thot, according to 
the use and wont of the parish, the fees and fines 
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exacted by the kiik-session for the proclamation 
of banns were — for three Bucceesiye Sundays, 4s 6d; 
for two sncceBBive Sandays, lOs 6d; and for one 
Sunday only, £1 Ss 6d, but of these Bums it was 
fikrther alleged that the sesftion-clerk, by use and 
wont, received for three proclamations 2s, for two 
proclamations 2b, and for one 5s; the beadle received 
2s 6d for one proclamation, and 6d when the pro- 
clamations were for two or three Sundays, while the 
kirk-session received the balance, which was devoted 
to the poor and other parochial purposes. It was, 
however, denied that these dues and fines were in 
use to be paid to the ^CBsion alone for the purposes 
alleged, it was alleged the defender had received 
a sum of £30 13s 6d of dues and fines from 5th 
Aug. 1856, to 17th Dec. 1859; and when £5 178» the 
proportion of fees due to the defender, £2 5s 6d, due 
to the beadle, were deducted, a balance of £22 lis 
was due by the defender, and for that sum decreet 
was now sought. The defender ceased to act as. 
aessioD-derk in December, 1859, and he parted 
with the books, and took a receipt for them. The 
defendei^s account of the transactioa was, that 
during his abseuce from home, and without any in- 
timation or any just cause, he was superseded in his 
o£Bce by the pursuers, and no intimation was made 
of this for a week after. He denied that the balance 
sued for was in his hands, due to the pursuer, or any 
balance due to them by him. 

Sir Michael B. S. Stewart, Bart., and other heri- 
tors of Kilmalcolm, lodged a compearance in the 
action, and averred that from the books and accounts 
of the heritors, it appeared a proportion of the fees 
and fines for proclamation of banns had been used 
to be paid to them, or retained by their clerk, (who 
had also held the offices of session-clerk and parish 
schoolmaster,) and had been applied by them in re- 
pairing the church, school-house, manse, and other 
heritors' property, and in payment of the precen- 
tor's salary, that of the beadle, and the fees of the 
clerk of the presbytery and synod. That having a 
vested interest in these dues and fines, the action 
had been raised without aiiy communication with 
them. 

Besides the minute of the defender's appointment, 
he averred, that at the meeting of session at which the 
oath if«j(<2e2iwafe administered, held 18th Feb.. 1857, 
before taking the oath, he had stated to the members 
of sesbion t^t he had been looking over Mr Black- 
bum's books, and he could not make out whether a 
salary had been paid him as session-clerk, or whether 
that salary was embraced in his salary from the 
heritors as their clerk, but that he could not act as 
session-clerk for the proportion of the fines and fees 
which Mr Blackburn had apparently retained for 
bis own use, and that he must have a distinct 
understanding on this subject before he took the 
oath. He was then told by the moderator and 
members of the kirk-session, that they could make 
an arrangement with him only till the cure 
was filled up, and a new Bession constituted; 
but that till this was done, he would have for his 
remuneration as session-clerk the whole of the fees 
and fines for the proclamation of banns, subject to 



the allowance which Mr Blackburn had been in the 
habit of making the beadle; or a salary equivalent 
to the amount of those fees and fines, less the allow- 
ance to the beadle, and which they guaranteed him 
would not be less than £5 sterling per annum, and 
they instructed him to keep a note of the fees and 
fines received by him, and the payments made 
to the beadle, in order that they might see 
whether his remuneration amounted to £5 ster- 
ling per annum; and that on this distinct as- 
surance and understanding he agreed to act as 
session- clerk, and he took the oath subject to 
these teims, and that it had been all along on these 
terms and conditions that he had acted as session* 
clerk. But this statement was not admitted by the 
pursuers. The defender made a counter claim for 
extra work as session-clerk, in consequence of the 
state of the parish from the competing presentations, 
and making a new communion roll after the induc- 
tion of Mr. Leek. After the session had been con- 
stituted, the defender averred he had stated the 
terms of his appointment, as contained in the verbal 
statement he had made and the agreement alleged to 
have been entered into, which was, he alleged, ap- 
proved of, and his appointment on these terms con- 
firmed, but no entry was made in the minutes of 
the kirk-session to that effect, and it was denied by 
the puivuers. A special averment was made by the 
defender in these terms— that as aession-clerk of 
Kilmalcolm by law and usage, he was entitled to 
the full fee of 4s 6d for the three days' proclama- 
tions, subject to such arrangement with the beadle 
as might have been agreed upon between them. 
Neither the kirk- session of Kilmalcolm nor other 
body had any control over this fee, which was a per- 
quisite attaching to the office of seseion-derk, sub- 
ject to the allowance to the beadle, and that this 
was the case elsewhere, as well as in Kilmalcolm. 
He fitrther averred that he was entitled, by law and 
usage, independently of arrangement, to a share of 
the fines imposed by the kirk-session for the two 
days' and the one day's proclamations, and that this 
had been the use and practice in Kilmalcolm, and 
was BO elsewhere; and also, that it bad been use and 
wont in Kilmalcolm for the session-clerk to receive 
a salary in lieu of receiving the full proportion of 
fines, besides being paid for all extra work. This 
statement was deniea by the pursuers. 

The respective parties pleaded as follows:-— 

Plea in law for pursuers — 

1. Primo locOf the defender MacDonald is bound to pay 
over to the parsucrs the balnnce in his hands of the fees and 
fines received by him on behalf of the kirk-session of th^ 
parish of Kilmafoolm, after deducting hia proportion thereof, 
and that of the beadle, as conclnded for, reservinff any aciion 
he may choose to bring in respect of his alleged claim 
against the pursuers. 

2. The other defenders haring no right or interest to com- 
pear iu this action, and having produced no title and no 
authority from the heritors of Ailmalcolm, can only com- 
pear for themselves individually, on producing their title. 

3. The heritors of Kilmalcolm have no right or title to 
oppose the conclusions of the present action, and the pur. 
suers are entitled to decree against them for expenses. 

4. The pursuers are eutitled to decree as concluded for 
against the defender MacDonald, with expenses. 

I Pleas in law for the defender, D. MacDonald—- 
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1. The ponven, not being a corporation, are not entitled 
to sue ; and aa the pnrsnera do not eet forth that they sue 
as indiyidnals for themBdyea and for behoof of the said 
kirk-session, or hj any other competent title, the summons 
falls to be dismissed. 

2. The pursuers are only entitled to sue for anjr matter or 
thing which took place since they were constituted and 
formed into a session, and not for what took place prior 
thereto, and durinr the actings of a kirk-session which ad- 
mittedly became defunct. The action, therefore, in so far 
as directed against the defender for fees and fines recexTed 
during the existence of the former session, and prior to the 
constitution of the present session, is incompetent at the 
pursuers' instance, and falls to be dismissed. 

3. The action, as thus limited, is incompetent in the ordi- 
nary Court, being under the sum which may competently 
be sued for in the Pmall Debt Court, and ought on this 
ground to be dismissed, reserTin^^ to the pursuers right, 
should they be so advised, to bring a new action in the 
Small Debt Court. 

4. Separatim. — No instance in respect the heritors of Kil- 
malcolm haTin^, by use and wont, and from time imme« 
morial, had an interest in said fees and fines and right to a 
portion thereof, the same having indiscriminately been ap- 
plied by the heritors and kirk-session in payment of the 
matters before set forth, for some of which the heritors are 
legally liable, they ought to have been msde pursuers in 
this action, and not having been so, the action falls in re- 
spect of all parties having an interest not being pursuers, 
and one set of pursuers, where there is a joint interest, not 
being entitled to sue of themselves, on these grounds the 
action ought either to be dismissed Bimpficiter, or sisted till 
said heritors are cited to appear for their interest. 

On the meritft— 

5. The defender having made a distinct and specific 
arrangement with the former kirk-session as to his emolu- 
ments or salary as session-clerk, and having acted on it 
during the continuance in existence of the saia session with 
their sanction and approbation, it roust be held that all 
claims are disphargea, and cannot now be opened up by 
their succej^sors. 

6. The arrangement entered into by the defender with 
the late kirk session having been intimated to the defender, 
the Rev. Alexander Leek, on his being inducted, and to the 
pursuers on being constituted, and they having approved 
thereof and homologated the same, and made no new 
arrangement, are bound, by tacit aoquiescence and other 
wise, to adhere to said arrangement, and are barred MrMMioli 
exceptione fipom objecting to the same, or demandin^^ pay- 
ment of said fines or fees, or any portion thereof; without 
first allowing the defender a salary equivalent thereto. 

8. The defender is entitled to full and fair salary for his 
services as session-clerk, over and above the fees and pro- 
portion of fees which he is b^ law entitled to, and also to 
payment for any extra services which he has performed 
under direction of the kirk-session, or which became neces- 
sary or proper that he should perform as session-clerk, and 
that £6 per annum is a fair allowance for salary, over and 
above said fees and proportion of fines and payment for 
extra services. , . . 

9. The sums allowed by the pursuers for his services as 
session-clerk for three years and a half, are wholly inade- 
quate and quite ridiculous, and the sums retained by Mr 
Blackburn as his proportion of fees and fines are no criterion 
for the pursuer, as Mr Blackburn received a salary from the 
heritors for acting as session and heritors* clerk, over and 
above the proportion of fees and fines. 

10. The sums charged by the defender for extra work are, 
in the circumstances set forth, just, reasonable, and moder- 
ate eharges. . , . 

11. At the date of the'raisingof the summons there being 
nothing due by the defender to the pursuer, but on the con- 
trary they being due him various sums as above set forth 
and claimed, the present action was uncalled for, and is in 
the circumstances nimious, oppressive, and unjust, and ought 
to be dismissed with expenses. 

12. Any arrangement or agreement made between {Mtrties 
acted upon and acquiesced in, such as has been done in the 
present case, sets aside any former local use or practice. 



18. The defender, in right of his oflioe of session-clerk, it 
entitled to receive and apply to his own use, as a nerquisita 
of office, without intei ference on the part of the kin-session, 
the whole fee for pit)clamation, being 4s fid, subject to such 
allowance to the beadle as mav he agreed upon betwixt 
them, and is fully entitled to a fair proportion of the fines 
exacted for two and one day's proclamation. 

14. In the whole circumstances before set foith, the de- 
fender is entitled to decree of absolvitor, with costs. 

Pleas in law for Sir M. R. Stewart aod others — 

1. The instance is bad, and the process ought to be dis- 
missed, in respect that the minister and kirk-session of tha 
parish of Kilmalcolm are not an incorporated body. The 
action, moreover^ is not directed at their inbtance as indi- 
viduals. 

5. Further, the alleged appointment of the pursuers — 
Laird, M'Lachlan, Scott, ana Lang, is bad, in respect that 
the minute founded on does not constitute these pursuera 
elders of the church and parish of Sdlmalcolm. 

8. Even though such appointment was valid, the pursuers 
are not entitied to sue as a kirk-session for any fees received 
by the defender prior to their alleged constitution on 19th 
June last. The action, therefore, at least so f&r as it coo- 
clpdes for repetition of proclamation fees received anterior 
to that date, should be aismissed, reserving to the pursuer 
(if so advised) (he right of action in the Small Debt Court 
for the balance. 

4. The action is, as laici, irrelevant and incompetent, in 
respect that the pursuers do not found upon, or aver, an 
assignation by their predecessors in their favcur, of the fees 
and fines sued for whirh were jMud to the defender, Mao- 
Donald, before their alleged appointment. 

d. Ibe pursuers are (even should such an assignation bs 
held to have been unnecessary) barred penontUi exceptions 
as standing in right of their predecessors, and by mora, from 
insisting in a repetition of tnese fines and fees, their prede- 
cessors having ac<|ulesced in the appropriation aihd applica- 
tion of these monies by the compearers as niie was in the 
parish. 

6. No instance in respect that the present oompeaxvrs 
who, as heritors of the parish, have by prescriptive right, as 
well as by use and wont, had an interest in the application 
of these fees, wei-e not made parties to the action, and not 
having been made parties, the action falls in respect that all 
parties havin^an interest are not made parties to the aotioB. 

7. The action, if limited to the sum drawn by the defen- 
der, MacDonald, during the alleged tenure of office of the 
pursuer, is under the sum of £12, the Small Debt Court 
being the proper Court before which the action should have 
been^ brought The present process diould, therefore, be 
dismissed, reserving to the pursuers their legal remedj 
before that Court. 

On the merits — 

1. The pursuers of the present action are not entitled to 
have the sole control and application of the fees and finea 
sued for, seeing that, by use and wont, the custom of the 
parish, and immemorial usage, a proportion of these fees 
have been received by and applied bv the compcarers of 
payment of the lepairs on the church, manse, and other 
property belonging to the heritors, as well as having been 
employed in payment of salaries and fees, as stated in first 
article of this paper. 

Lastly.— In any case, the compearers having an interest 
in the fines and fees forming ihe sum^ncd fur, are entitled to 
sppear in the process on account of that interest, and to have 
a proportion of such fines and fees paid over to tiiem, with 
expenses incident on such appearance. 

The record wag then closed, and parties' procur- 
ators beard: thereafter the Sherifif- Substitute pro* 
nounced the following Interlocutor:— 

The SherifT-Substitute having heard parties* procurator^ 
repels the preliminary defences stated by the defenders to 
the action, with the exception of the fifth defence for the 
heritors of Kilmalcolm, reserves this defence for considera- 
tion when the merits of the case are finally disposed of; 
allows to tlie (icfender, Donald MacDonald, a proof of his 
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arenneiits in the fourth, sixth, niiith, «nd fourieeDth state- 
ment of fact, and of that part of the eleventh statement 
commencing with the woras, the defender at some time, 
upon the 21st page of the ddfences for said Donald Hac- 
Donald, and also allows to the other defenders, the heritors 
of the parish of Kilmalcohn, a proof of their averments, in 
so fitf as not admitted ; allows .to the pursuers a conjunct 
proof, and erants diligence aninst havers and witnesses. 

Nora. — ^Two prelinunary objections were mainly insisted 
on by the defenders, one, that the instance was had, in 
respect that the pursuers, not being a corporation, could 
not sue as such, and that the action had not been brought 
in the names of the individual members. The summons is 
broufffat in name of the minister and kirk-session of the 
pariflh of Kilmalcolm, viz., the Bev. Alexander Leek, minis- 
ter of said parish, and as such, one of the members, and the 
moderator thereof, and then specifies the names of the other 
members, all residing in the psiish of Kilmalcolm, and 
elden of the church and parish thereof and so constitutiDg, 
akm^ with the said Bev. Alexander Leek, the kirk-sesriou 
of said church and parish. It ai>pears to the Sheriff-Substi- 
tute that the action is brought in name of the pursuers as 
members of the kirk-session of Kilmalcolm, ana that there 
is no valid objection to the instanoe. The objection was 
also stated that the heritors of Kilmalcolm ought to have 
been made pursuers in the action, in respect of the interest 
that they possess in fines and feea referred to. It is stated 
by them tnat a proportion of these fees had been in use to 
hie paid to them, or to have been retained by them, and 
applied in payment of repairs of the church and other pur- 
poses : but it would appear from the statement of parties, 
that these fines had alwavs in the first place been levied by 
the kirk-session, and in tnis action what they propose to do 
is to collect them, that they may be appliea in the same 
manner as had been done previously : in these circumstances 
it does not seem to be neceissary that the heritors should 
become pursuers of tbe action. The appointment of the 
defender as session-clerk is regularly entered in the minutes 

i of the kiik-session, but these minutes are silent as to the 
terms and conditions of his u>pointment as regards emolu- 

I ments. It is contended bv the pursuers that tbe minutes, 
being the only proper official records of the actings of the 
kirk-session, and there being no entry in them with regard 
to the emoluments to be paid to the defender, that the 

I allegations of the defender, MacDonald, in regard to what 
he was to receive cannot be proved otherwise. From the 
recent decisions, it does not appear that the minutes are to 
be held as the only proper evidence of what is done by a 

Kblic body such as a kirk-session. The transaction averred 
the defender is the entering into a bilateral contract 
between him ana the kirk-session as to his emoluments. It 
does not appear that the minutes would constitute the only, 
or, indeed, the appnipriate record of such an agreemeot. A 

j mere entry in the minutes, without some additional evidence 
of tbe demnder*8 assent to it, could not have the effect of 

I binding him. There does not seem to have been aoytbing 
to have prevented the kirk session from entering into a 
separate written agreement, or even into a verbal agree- 
ment with the defender, and if this is the case h^ would 
have been entitled to prove it. 

At the debate the pursuers quoted the Poor Law 
Act^ 8 & 9 Yict., 0. 83, sec. 54, and the case, Rev. 
John CanniDgbam and the Eirk-Seasion of Ciieff «. 
M'Ewan, 9th Feb^ 1854, 16 8. & D. 511. 

The parole proof allowed was led, and after a 
bearingt the Sheriff- Substitute assoilzied tbe defen- 
der, with expenaes: bat ^uoad the heritors, found 
neither pcurty entitled to expenses. This Interlocu- 
tor was appealed; and the Sheriff (Macfiirlaue) 
having Beard parties' procumtors, prouounced this 
judgment:-^ 

The Sherifl^ having advised the dobnte nnd whole pro. 
eeediogs, affirmn the Interlocutor appealed against, except 
in so far as it ** Finds it unnecessary to pronounce any finding 
**in regard to the crmpearers, the heritors of Kilmacolnt," 
and also, in so far as it, *' finds tbe pursuers liable, to tbe 



** defender, Donald Macdonald, in the expenses of process," 
and in p!see of these qnoted passages, fimis (1). That the 
defenderB, certain heritors in the parish of Kilroneolm, have 
failed to instruct any suflicient right or interest in support 
of their oompearonoe in the process ; snd therefore repels 
their pleas, and finds them liable to the pursuers in any 
separate expenses which it can be shown their compearanoo 
have ooeasioned ; also finds (2), the pursuers liable to the 
defender, Donald Maodonald, in the expenses of process, 
sut j(ct to a deduction of one fourth of the taxed amount 
thereof, and decerns. 

KoTx.— The process is clearly suflBoient to support the 
findings of faetin the Sheriff- Substitute's In terloeu tor. But 
«s the Sheriff can see no good ground for the compearanee 
in the process of eertain of the heritors as individuals, he 
has subjected them in any sepsrate or additional expenses 
which their compearance may have occasioned to the pur- 
suers. He has also modified to the extent of one-fourth the 
other defender's expenses, snd he has done so for the reason 
( 1 ) that his preliroinaiy defences were all repelled by Inter- 
locutor of the Sheriff-Substitute long ago final, and <9) that 
a great many irrelevant sUtements were introduced by him 
into the recoid, which were accordingly disregarded by the 
Interlocutor allowing the proof. The on ly point of any nicety 
in the caae was tliat which was very forcibly snd ably msin- 
tained by the pursuers' procurator, to the effect that the two 
minutes relating to the defender's appointment as sessioa 
clerk being silent in regard to the alleged agreement on wfaieh 
he has founded, respecting his remuneration, psrole proof 
was inoompetent; but, on conidderation the Sheriff has 
satisfied himself that in the circumstances of this case, and, 
especially keeping in view that tbe minutes alluded to are 
entirely silent in reference to the question of remtmerstion, 
parole proof does not in sny way contradict the minutes. 
The Sheriff may further add, although unnecessary for the 
deeision, that he doubts very much whether independently 
of the defender's case, or proved by him, a rafBcienily rele> 
▼ant case for the pursuers had been either averred or proved. 
They do not distinctly state in the record the nature and 
extent of tbe «UKe and wont on which they mainly rely. 
They do not say whether the use and wont was fbr a week, 
a year, or how long; Nor has use or wont for any period 
been either aUmiued or proved in such a way as was neeos- 
saiy. But these are considerations which, although the 
ijheriff has thought it right to notice them, sre not essen- 
tial for the jadgmenc. 

AgentP-«-For pursuers. Ale XAKDKK Ma.cdonald; for de- 
fender, Matthew Imulis; fbr heritors, D. R. Cbawfobd* 



IItb Octobbb, 1861. 

SHERIFF COURT, GLASGOW. 

(Ms. SnBRiFF Bell.) 



Wm. Ketd and Others ooiupeting for Trusteeship 
in Sequestration of Daniel Ma4»Jlum. 

Sequestration — Competition — Trustee — Personal 
Objection — Circunutancea in whick permmal oL- 
jectiom to Compdition for the Office of Truhtee 
tudained, 

Scquestratiou — Defective Claim — Rectifying — 1 6 
and 17 Yic, c. 53., s 7— Circumstances in which 
a motion to ''rectify" a claim which had been voted 
on, refused. 

The following nofes of objections to oertain claims 
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voted on were lodged Ibr the respeottye oompetiton 
for the trusteeship in this Bequestration: — 

To the election, and to votes tendered on behalf 
of Mr Hugh Reid, wholesale grooer, Turner's Court, 
Glasgow, and fidling him by l^;al incapacity or 
disqualification. Alexander James Watson, account- 
ant in Glasgow, and fiedling him as aforesaid, William 
Gififon Lindesay, accountant, Glasgow, as trustee or 
trustees, in succesmon, on the sequestrated estates 
of Daniel M'Callumy grocer, and wine and spirit 
merchant in Glasgow. 

There being no summation of the votes for the 
candidates in the minutes of meeting for election 
of trustee, the objectors consider it proper, before 
stating their objections, to lay before the Sheriff the 
following statement: — 

At the meeting three sets of candidates were pro- 
posed for election, viz : — Ftrjf, Mr William Reid, 
whom fiuling by legal incapacity, Mr Johnston, for 
whom thirty-five creditors voted, whose claims 
amount in oumnlo to £540 2b. 4d. Second^ Mr 
Hugh Reid, whom fitiling by l^gal incapacity or 
disqualification, Mr Watson, whom failing by l^;al 
incapacity or disqualification, Mr Lindesay, for whom 
nine creditors voted, whose claims amount in cum- 
ulo to £812 178. 6d.; and third, Mr William Reid, 
whom failing by legal incapacity or disqualification, 
Mr Watson, for whom one creditor voted, whose 
claim amounted to £155 16s. 6d. In a question 
with the other competitors, Mr Reid has thus votes 
amounting in number to Uiirty-siz, and in amount 
to £695 18s. lOd. 

Personal objections to the said Hugh R^d : — 

The said Hugh Reid, as a partner of the firm of 
Reid and Anderuon, creditors of the bankrupt, who 
hold some wine belonging to the bankrupt in security 
of their debt. This they fail to state, und to put a 
value upon, in the affidavit produced on their 
behalf and in regard to which, questions will arise 
in which they have an interest adverse to the gene- 
ral body of creditors. 

Personal objections to the said Alexander James 
Watson and William Giffeo Lindesay: — 

1 . The said Alexander James Watson and William 
Giffen Lindesay are the mere nominees of the said 
Hugh Reid, and of his firm of Reid k Anderson, 
and are acting in conjunction with him, and then, ; 
with the view of making the security held by the 
said Reid k Anderson available to them, in preju- 
dice of the rights of the general body of ci'editurs. 

Objections to votes tendered on behalf of Mr 
Hugh Reid, Alexander James Watson, and William 
Giffen Lindesay: — 

1. The vote of Ross Robertson Auld, writer in 
Gla9<>ow, mandatory for A. M. & ^f. Mitchell & 
Watson, accountants in Glasgow. 

1. One item of the account founded on is as 
follows: — " Fee endeavouring to obtain bond, adver- 
'* tising property, &c., £10 lOs.** This item is too 
vague. It is not constituted. The sum claimed is 
not said to be the agreed on remuneration; and 
there are no sufficient data giveu to enable the 
Sheriff or the creditors to judge whether it is 
i-easouable or not. 

2. The account is not properly vouched. 



The vote of the said Ron Robertson Auld, ss 
mandntoiy for Reid &i Anderson, wholesale grocers, 
Glasgow. 

1. The said Reid Sb Anderson hold wine belong- 
ing to the bankrupt in security of any debt doe to 
them. They have improperly, in order to increase 
their vote, omitted to value the said efiects, and 
have not stated in their oath that they hold any 
such security. 

Objections for Neil Johnston, accountant in Glas- 
gow :— 

To the vote of John M'Clure, writer in Glaiqgow, 
as mandatory for James Drew, sometime writer in 
Glasgow, now residing in Bridge of Allan, tendered 
on behalf of Alexander James Watson, accountant 
in Glasgow, as trustee on the sequestrated estates of 
Daniel MCallum, before designed, in succecsion to 
William Reid, accountant in Glasgow, in the eveiit 
of the said William Beid's legal incapacity or dis- 
qualification. 

In addition to the personal objections to Mr 
WatsoQ as trustee, and the objections to votes 
before stated, Mr Johnston, in the event of Mr 
William Reid being fouud to be disqualified, states 
the following objections to Mr M'Clure's vote as 
mandatory for Mr Drew. 

1. The claim is by the bankrupt's landlord for 
rent due at Whitsunday, 1861, and to become due 
for two years thereafter. 

The claim for future rent is substantially one for 
damages, and the damages not being constituted or 
liquidated, cannot be voted upon. 

Note of objections for Alexander James Watson, 
accountant in Glasgow, whom failing, William Gif- 
fen Lindesay, accountant in Glasgow, competitors in 
succession for the office of trustee in the sequestra- 
tion of Daniel M'Callnm, fiunily grocer and wine 
merchant, Glasgow, — to the election of William 
Reid, accountant in Glasgow, whom filling, Neil 
Johnstone, acoounUnt, Glasgow, as trustee in suc- 
cession in sflud sequestration. 

First. — The said Alexander James Watson and 
William Giffen Lindesay object to the said William 
Reid and Neil Johnston as candidates for aaid trus- 
teeship on the following grounds : — (1), that the 
aaid William Reid is incompetent to hold the office 
of trustee under the sequestration, in respect he is 
trustee under a voluntary trust disposition executed 
by the bankrupt Daniel M*Callum in his fitvour, 
under which he has realised funds belon^ng to the 
baukiiipt, which are unaccounted for, and have not 
been in any way distributed among the orediton; 
and the first dtity of the trustee under the seques- 
tration will be to call the voluntary trustee, Mr 
Reid, to account for his wliole actiugs and intro- 
missions, and this could not be done if the same 
party was the trustee under this sequestration ss 
well as under the voluntary trust de^ 

(2.) That the said Neil Johnstone is the nominee 
of, and in regard to the proposed trusteeship, con- 
junct and confident with the said William Reid, end 
might not therefore properly discharge the duty of 
requiring an accounting and payment from the said 
William Reid as trustee foresaid. 
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(3.) That the snffioienoy of the oautioner pro- 
posed for the said William Reid aod Neil Johii- 
stooe, was not decided upon by the meeting for the 
election of troBtee, ae required by the 72d section 
of the <' Bankruptcy (Scotland) Act, 1856.'' 

Second. The oompetitora, the said Alexander 
James Watson and William Giffen Lindesay, ob- 
ject to the Totes of sundry creditors, who supported 
the election of the said William Reid and Neil 
Johnstone, upon the grounds after mentioned — 

(1.) The Tote of Wright Brothers, merchants, 
Glasgow, claiming for £93 14s 3d is objected to, on 
the ground that in the account produced, the details 
of the furnishings, so fiur as for goods, are not given, 
that in so far as stated to be for cash, no acknow- 
ledgments are produced, and that the bill founded 
npcxi in one of the items, has been cancelled, and 
does not now afford a proper ground of debt. 

(2.) The Tote of William Robertson db Son, 
clothiers, is objected to, in respect that the oath 
only bears the bankrupt to be indebted to the 
claimants in £3 Si, without stating for what, or 
referring to any account-^that the bankrupt is not 
designed. 

SI.) The Tote of James Edmiston Harvey, wine 
spirit merchant, Glasgow, claiming for £18 Is 
3d per account^ is objected to^ on the ground that the 
details of the furnishings are not given in the ac- 
count which is stated, simply as *' to amount of 
" account rendered.'* 

(4) The vote of James Leitch Long, writer in 
Glai^w, claimant for £18 9s lid per account, is 
objected to^ in respect no mandate in fiivour of Mr 
Reid, the party ranking it, is produced. 

(5.) The vote of James M*Kenzie A Company, 
merchants, Glssgow, is objected to, that although 
the affidavit bears the debt to be due, according to 
an account ** signed as relative hereto," no such ac- 
count is produced. 

(6.) The vote of James Wright, merchant, Glas- 
gow, agent for Archibald Campbell & Company, 
brewers, Edinburgh, is objected to, on the ground that 
while the debt is sworn as due to Archibald Camp- 
bell A Co., the affidavit is not made by a partner of 
that firm, and no mandate by Archibald Campbell 
k Co., in fietvour of Mr Reid or any other party, is 
produced. 

(7.) The vote of Crabbie A Co., wine merchants, 
Leith, claiming for £33 lis Id, is objected to, on 
the ground that the debt is sworn as due to " Crabbie 
& Co.," while the account annexed thereto is stated 
•a due to John Crabbie A Co., and the mandate 
produced is subscribed " John Chrabbie & Co.'* 

(8.) The vote of Bulloch, Lade & Co^ claiming 
for £4 198, is objected to, in respect the claimants 
are not in any way designed in the oath. 

(9.) The claim of Evans & Stafford, merchants, 
Leicester, claiming for £12 8s lOd per account, is 
objected to, in respect the affidavit is not signed by 
the party making oath, as an individual; that the 
particulars of the goods furnished are not given in the 
account produced, and that no proper mandate by 
Evans k Stafford is produced. 

(10.) The vote of Crosse db Blackwell, oilmen. 



London, claiming for £20 18s is objected to, in 
respect that the sum in the affidavit is vitiated and 
erased, and that the mandate is not dated. 

(11.) The vote of Wilson A Company, biscuit 
bakers, Partidi^ claiming for £6 lis 7d per account 
is objected to, in respect the details of the fumiirii- 
ings are not given in the account founded on, which 
onlv bears " To goods." 

(12.) The vote of James Palmer, merchant in 
Glasgow, chuming for £24, is to the extent of £4 
objected to, said sum not being properly vouched or 
stated, the only ground of debt being an I U. 

(13.) The vote of William Graham A Ca, mer- 
chants, Glasgow, claiming for £25 per account* ia 
objected to, on the ground that the details of the 
charges forming part of the claim are not given* 

(14.) The vote of David db John Smith, boot and 
shoemakers, Glasgow, claiming for £2 4s 8d per 
account, is objected to, on the ground that the 
name of the deponing creditors is vitiated, that he 
does not sign in the character of a partner of the 
firm, but as a J.P., that the oath bears to be con^ 
form to account *' produced herewith, and signed 
as relative hereto," while the account product ia 
not so signed, being subscribed *• J. Smith," and ini- 
tialed •* W. P. P., J. P." 

(15) The vote of James M'Call & Son, mer- 
chants, Glasgow, is objected to, on the ground that 
the oath was not emitted by a partner of the firm 
the subscription " James M'Call," having been ad* 
hibited to the oath after the J. P. had sul^cribed it. 
That the mandate is not dated, and that the details 
of the furnishings charged for in the account are not 
all given. 

(16.) The oath of the Carron Company, claiming 
for £26 lOs per account, is objected to, in respect 
that the details of the furnishings claimed for are 
not given, the whole account being only to goods — 
that the mandate is not dated 

(17.) The vote of R. A J. Thomson, merchants, 
Dalkeith, claiming for £20 1 Is per account, is ob- 
jected to, on the ground that although an account 
is stated in the iJidavit to be signed as relative 
thereto, no such account is produced. That the 
details of the furnishings are not given in the un- 
signed account which is exhibited. 

(18.) The vote of Walter M'Kenzie, accountant, 
Glasgow, trustee on the sequestrated estate of Wil- 
liam Hutchison A Cf>., is objected to, in respect the 
account founded on commences with a balance, the 
particulars of which are not given, and that the last 
item in the account being £1 15s 9d, is without 
date. 

Parties' procurators having been heard in support 
of their respective objections, the Sheriff-Substittite 
pronounced the following judgment: — 

Haying eonsidend the notes of oYjeetions for WOHam 
Beid, aoooantant, Glasgow, whom failing, for Neil Johnirton, 
aoootintant there, and for Alexander James Watson, ae« 
coantant, Glasgow, whom failing, William Giffen Lindesaj, 
aooonntant there, oompetitors for the office of trustee on 
the seqoestrated estates of Daniel Haocallum, family grooer, 
and wine and spirit merchant, Glasgow ; finds and deolarps, 
for the reasons stated in the annexed note, the said Neil 
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Johnston to have been dn\j «leoted trostee on «dd sequM- 
trated esUto; ftods, of matnal oonsent, no expenses doe to 
or by either perty, and deoems. 

I4oTB.~The personal ol^eetion stated to the oompetitor, 
William Beid, was sustained, the ground of diaqnalifloation 
being that Mr Beid having been appointed tmstee onder a 
Yolantary tmst disposition exeented by the bankrupt, had 
admittedly in that capacity realised fands belonging to the 
said bankrupt, which, it was ayerred, had not been distri- 
buted among the creditors, and were still nnaeconntedlbr. As 
it would thus be the duty of the tmstee in the sequestra- 
tion to inquire into the state of Mr Beid's intromissions, it 
was not thought expedient that this should be done by Mr 
B<id himself. A personal objection was also stated to the 
eompetitor, Johnston, which, howcTer, was not held valid, 
and was repelled. On the other hand, personal ol^eotions 
were stated to the competitors, Watson and liodesay, but 
they were not seriously insisted in before the Sheriff, and 
were repelled as invalid. At the meeting for the election, 
the votes for Mr Johnston amounted in value to the aum of 
£&^l 13s 5d ; and those for Mr Watson to the sum of 
£108 14s, giving the former an apparent minority of £73 
178 5d. But at the semtiny olgeetions were sustained to 
the votes, in favour of Johnston, of Wright Brothers, to the 
extent of £46 18s 8d, in respect that to that amount their 
claim was insuf&ciently vouched— of James Edmiston Har. 
vey to the extent of £16 Is 8d, in reepect that no details of 
ftimishings for that amount were given ; of James Wright, 
claiming for £4 4s, in rospeet the vote was admitted to be 
bad ; of CrabUe & Ck>., claiming for £38 14« Id, in respect 
that in the ai&davit the debt is sworn as due to Grabble & 
Co., while the account annexed is sUted as due to John 
Crabbie & Co., and the mandate produced is subscribed 
John Crabbie & Go. ; of Evans & Stafford, claiming for 
£13 8s lOd, in reepect that no particulars of the goods i^ir. 
nished are stated in the account produced as a voucher with 
the aflldavU; of Wilson Je Co , claiming for £6 lis 7d, for 
the same raason ; of James M*GaU & Son, to the extent of 
£1 9s, for the same reason ; of the Carron Ga, claiming for 
£36 10s, for the same roason ; and of Walter M'Kensie, to 
the extent of £1 4s 6d, for the same reason. The above 
values, amounting m cmmulo to the sum of £147 18s Od, 
being deducted from Mr Johnston, placed him in a minority 
in value of £76 Is. But on the other hand, the olyeetion 
stated by Mr Johnston to the vote of James Draw, claiming 
for £166 16s 6d, in favour of Mr Watson, was sustnined. 
The vote was founded on a tack between the claimant and 
the bankrupt of certain urban subjects " secluding aasig. 
" nees and sub-tenants, legal as well as vo^untaiy,** without 
the claimant's written consent, and having a currency of 
five years from the term of Whitounday, 1868. It was ar- 
gued that this tack is not carried by the sequestration to the 
brankrupt's trustee, he, as a legal assignee, bc»ing excluded 
M gremio of the deed itself.— ( See Fleming, Maroh 16. I860, 
and the grounds stated by the Justice-Clerk for his jndg. 
ment therein.) Mr Drew^s affidarit is frsmed upon the 
principle that not only the rant past due, and now current, 
but the rent for the year ftx>m Whitsunday, 1863 to Whit- 
sunday, 1863, formed a debt of the bankrupt existing at the 
date of the sequestration in September last, and from the 
cumulo sum of these rents thero is deducted the estimated 
value of the securities afforded by the hypothec, and the 
right to eject, which securities aro valued separately. The 
affidarit is propared in conformity with the statutory re- 
quisites ; but the assumpdon that the rent for the year from 
Whitsunday, 1809, to Whitsunday, 1863, is a debt presenUy 
doe, and for which the claimant is entitled to rank, is inad. 
miMible. The claimant might either have limited his claim 
to the r«nt past due and current, or he might have had the 
contingent damage likely to arise from the bankruptcy of 
his tenant valued in terms of the statute, and might have 
ranked for that amount. Haring, however, treated his 
elaim simply as one for rent, and included in it a whole 
year's rent of £300, which is not due, and having deducted 
the value of the alleged securities from the slump sum, it 
is impossible to restrict the claim to the rent actually due, 
and to ascertain the value of the securities applicable to it 
without a reconstruction of the whole affidarit, and the sub- 
stitution in ihct of a new oath for the one which baa been 



emitted. This could not be allowed under the provisioBS of 
see. 7 of the 16th and 17th Vie., cap. 63, by which, when a 
claim is - defective," a party niay be permitted to " rectify* 
it, but which makes no provision for validating a bad vote 
by the lodging of a substantially new claim made up on a 
different principle firom the finite The amount of Drew's 
claim being deducted from the value in Watson's Ihvoor, 
nuts him sgain in a minorityof £80 16a6d,and Mr Johnston 
fell to be dechured trustee. 

Agent for Beid & Johnston — Jahks Oalbbaith. 
Agent for Watson & Lindsay — Thoxas Davxdsos. 



5th NOTKMBBBy 1861. 

SHERIFF COUET, PEETH. 
(Mb. Shkbift Babolat.) 

SOOIETT or SOLIOITOBB OV PbbTH «. THB PbOCDBAVOBB. 



APFOUmiEST OF PbOOUBATOBS fOB THB POOB. 

Froeuraton kotding ike poiitum ofeUrki in the cficet 
of other Proeuraiorg^ held hound to diaeharge the 
dulp ofofftfUsfor the poor, 

Thb inoorpoimted Society of Solicitors haTiiig n- 
oommended to the Sheriff, amongst others, m pro- 
curators for the poor, two procuratora^ nho were 
clerks in the office of other proouraton. these 
gentlemen objected, on the gronnds that thej were 
not liable to serve. The ohjectioQ heing heard 
before the Sheriff and his Snhstitate, they ordered 
a meeting to he called of the whole praotiaing po- 
corators, whether members of the Society of Sciici- 
tors or not, to make the annual nomination. At 
this meeting the same nomination was made by a 
majority of one, (the gentlemen named and their 
employers being in the minority.) The objection 
was renewed, and as the question involved severs! 
gentlemen umilarly situated, the matter was fnlly 
heard before the Sheriff and Sheriff-Substitute. 

Mr Whttb stated that he appeared for the purpose of 
remonstrating against the proposal to appoint him one of 
the agents for the poor. He did so, first, on the ground 
that ho is not a practuiing procurator, for, although his 
name appears on the roll of procurators, he does no busi- 
ness on hiii own account— all his appearsnces in Court 
being on behalf of his epiployer, who has the sole intersst 
in all the eases in which he is engsged. He maintained 
that, not being in prsciice, the Sheriff could not oompd 
him to officiate against bis will, by appointing him an agent 
for the poor, any more than he could compel certain other 
gentlemen whose names still stand on the roll of proeaca- 
tors, although they have long since retired firom bnrinfss. 
He next objected to this duty being imposed upon him in 
respect that it would involre Uie necessity of his taking out 
a license, which is not required for the purposes of his 
present engagement, and for which he oonceived it wonU 
not be reasonable that he should be oalled on to pi^. But 
he objected to the nomination chiefly on the ground that it 
is imposKible for him to discharge the duties of the office^ 
bis time not being his own, but his employer's, the whole 
of which he is bound to devote to his employer^ bosiness. 
His time is so Ailly occupied that he could not overtake and 
do justice to the additional work, so that the interests of 
the poor, if entrusted to him, would necessarily snllbr. Be 
therefore craved his Lordship to disapprove of the nomin- 
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atlon of the meetiiig of proearators, and to appoint another 
meeting to he called, for the purpose of Bnggeating other 
names. He eoncladed hy stating that he was anihorised 
by Mr Blair, who was necessarily absent, to say that he 
coneors in this orave, and requests to be held as adopUog 
all the grounds of olijection now urged, 

Mr D. Weddexspooit, os President of the Society of 
Solidtors, was next heiud in explanation aud support of 
the resolution of the meeting of procurators and in answer 
to Mr Whyte. He stated that the meeting having resolred 
to relieve Mr MacLeish and Mr Wilson from farther ser. 
vice as agents for the poor, because they had already served 
for more than tbe usual period, it was necessary to appoint 
others in their room, and that this could only be done by 
appointing Messrs Whyte and Blair, the two procurators on 
the roll below them, who had not served in the office of 
Rgf^nts for the poor, or by going back upon those who had 
served already, in which case it might be necessary, in 
order not to act arbitrarily, to begin at the top of the list, 
and to appoint the two senior procurators, who, from their 
long professional standing, would be fairly entitled to claim 
exemption from that duty. In appointing Messrs Whyte 
and Blair the meeting held that, being on the roll of procu> 
rators and in daily practice before the Court, they are pro. 
eorators to all intents and purposes, and are not entitled to 
claim the status of procurators when meeting other agents 
on equal terms in the transaction of Court business, and to 
assume the character of mere clerks when called on in their 
turn to discharge a public duty, which otber procurators 
are not permitted to decline. With regard to the license, 
he thought the necessity for that had been too much taken 
for granted. His impression was that a procurator acting 
solely as agent for the poor, and having only paupers for 
his employers, against whom he has no claim for expenses, 
or rather acting under warrant and order (if Court, ho does 
not require a license; and that as regards the Stamp Office 
authorities, they are not entitled to claim a tax from a per. 
son for discharging a public duty in regard to which he has 
no option, and in conducting a business which oaght to be 
exempt from outlay. Moreover, however that might be, 
there is nothing to prevent gentlemen in Mr Whyte's pos- 
ition from doing the business in the name of their employ. 
ers, all of whom hold licenses, and if that should be 
objected to, the difficulty could easily be met by the moder. 
ate payment of three, or at most six pounds yearly, and 
which would not involve any pecuniary sacrifice, as the emol. 
uroents of the agency would certainly yield that amouut 
With regud to their time being fully occupied, the same 
plea might be urged by any other procurator, and even 
these gentlemen might plead when a new client comes 
fo their employers' office that their hands are already full, 
and they are unable to undertake his business. Such a 
plea is entitled to no weight, as there is no professional 
man actually in practice who will allow that he is so folly 
employed as to render it necessary to refuse an accession of 
business. He next argued in regard to the plea that their 
employers are entitled to the whole of their time, and have 
a ri^ht to object to any part of it being devoted to extran- 
eous business, that there is nothing in that, if the fact of 
their being procurators renders them liable to all the duties to 
-which procurators may be called, mere private arrangements 
caniiOt exempt from public duty. Besides, he thought 
there were considerations which ought to induce their em- 
ployers not to press their supposed right as such too strictly. 
It is a very great accommodation to them that they can con. 
duet their Court business through the agency of procurators 
employed as assistants, instead of having to give their own 
personal attendance, and thu«» are enabled to devote their 
whole time and attention in their own offices to more pro- 
fitable employment If they had to attend personally in 
Court on the occasion of every motion, debate, and proof 
in which they aro concerned, they would soon find that the 
arrangement by which they are now relieved of that would 
be cheaply purchased by allowing their assistants to take 
their share of business devolving on agents for the poor, 
and affording them every reasonable facility for that pur- 
pose. He expressed his belief that the objection now 
insisted on proceeds very much from a mistaken notion of 
the onerosity of the duties of the agents for the poor. 



Formerly, when the business of the Sheriff-Court was at 
least as extensive as it is now, there were only two agents 
for the poor for the whole county, while now there are six ; 
and when two did the duty it was not found to interfere 
very materially with their other business. Now, from the 
increase in the number of agents and the restriction of the 
area to which their business is confined, the number of 
cases falling to each agent must be inconsiderable; and 
these, it is believed, do not usually involve much trouble. 

Mr FiKDLAY craved to be allowed to add a word in supple- 
ment to what had been said by Mr Whyte, and in reply to 
Mr Wedderspoon. He thought the matter ought to be 
looked at chiefly as regards the interests of the poor, and 
he was satisfied that the proposed nominations, if viewed in 
that light, would be seen to be very detrimental. Messrs 
^yhyte and Blair doubtless possess sufficient abilitf for the 
management of causes either of rich or poor, but they have 
already as much business on hand as they can properly 
conduct; and if to that is added the additional employment 
that wUl follow if they are appointed poor's agents, and if 
it become a question, as it necessarily will, whether the 
businens of their employera or of the poor shall receive 
their attention, the result no doubt will be that the business 
of the poor will be neglected. It is not in human nature 
that it should be otherwise. He ridiculed Che idea of these 
agents conducting the business in the name of their em- 
ployers, as that would be making these employers act as 
agents for their clerks. But he did not take so strong a 
view of the objection about the license, as he thought, if 
the appointment were otherwise proper, the matter of a 
license need not prove an obstacle. 

Sheriff Gobook regretted the difference of opinion among 
the procuratore which had given rise to the present hearing, 
but he congratulated them on tlie friendly aud courteous 
manner in which the discussion had been conducted. It 
was quite necessary that agents for tbe poor should be 
appointed, that being provided for by Act of Parliament 
so long ago as I4'J4, and which he believed had been acted 
on ever since ; so that the appointment is a matter not of 
choice but of obligation. He was of opinion, in considering 
the wbole matter, that he was bound to give effect to the 
resolution of the mnjorfty of the meeting of procurators. 
There is no doubt that the gentlemen in the position of Mr 
Wh3te and Mr Blair are virtually practising procurators* 
inasmuch as they make a profitable use of their abilities as 
procurators, whether by receiving salaries or a share of 
profits is of little moment. If in place of being assistants 
they were junior partners, there could be no doubt as to 
their liability to serve as agents for the poor; and the dis- 
tinction between that and their actual posiUon is not such 
as to alter the case. If they were not liable to serve, it 
might be necessary to go back and appoint their employers, 
which would amount to much the same thing so far as they 
are concerned. With regard to the interests of the poor, his 
Lordship remarked that there is no doubt that the gentle- 
men who have been nominated are weU qualified for the 
duty of agents. The same qualifications for the' conduct of 
Court business which recommend them to their employers 
will be useful in this capacity, and the interest of the poor 
will be in very safe and competent hands. His Lordship 
then announced that on Interlocutor would be written out 
in terms of the prayer of the petition that had been presented, 
for giving effect to the resolution of the nugority of the 
procurators. 



8tb Noybmbeb, 1861. 

SHERIFF COURT, PERTH. 

(Mb Sheriff Barclay.) 

Horace Skbete, solicitor, Perth, pursuer, v, William 
YouKG, solicitor, Aucbterarder, and Commissarj 
Clerk of Peithshire, defender. 

Commissary Clerk — Inspection of Records — Copies 
— Fees. — Held that on payment of the usual inspect 
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tionftei^ the pubUe was ^niiiled to make copieg qf 
deeds without Jvrther payment. 

This caae was raised in the form of a Small Debt 
•ummoDS before the Sheriff-Subetitute (Dr Barclay) 
and, be having indicated an opinion strongly against 
the defender, the case being one of importance, the 
defender requested him to lay the same before the 
Sheriff-PrincipaL The Sheriff-Principal, after hear- 
ing parties on two occasions, pronoonoed the follow- 
ing notei^ which folly explain the nature of the 



The ponraer hsving obtained inipeeUon of one of the 
Books or Begisters under the Gommisaary Clerk's eharge 
eonbdnias; a recorded eopy of the will of a deceased person, 
and paid the clerk a fee of Is, claimed right to make a copjr 
of the will. But tho defender, the Commissarj Clerk, re. 
ftiwd to allow the^pnrauer to do so, insisting that the par- 
sner was not entitled to make a copj of the deed from the 
Begister, and that the Commissarj Clerk alone was entitled 
to make copies of docnments recorded in the books under 
his charge. The pnrsaer reqoiring the copy without delay, 
submitted to take a copy from the Commissary Clerk, and 
paid for it the sum £1 ISs under protest, being at the rate of 
Is 6d per sheet. The present action is raised by the pursuer 
for repetition of that suin, upon the ground that the Corn- 
missary Clerk had illegally refused to allow him to make a 
copy of the deed, and that» thereforu, the £1 18s had been 
illegally exacted from the pursuer. The question raised is 
one of difficulty and of general interest, and the Sherifi 
ezpreaaed a wish that it had been raised in a more fiormal 
aotioo, but be disposed of the case as submitted to him. 

The Beoords or Registers of this country are undoubtedly 

Jublic, and are open to the public (Fleming «. Newton, 
7 th February, 184a Ho. of Lords.) The LegiaUture has, 
howcTcr, proyided certain fees to be paid to the parties in 
charge of the Begisters, to defray their siilaries and other 
expenses connected with the Begisters. The Acts of 
Sederunt which were psssed for regulating the ten of Com* 
missary Clerks contain charges for allowing inspection of 
the records under their charge, but there is no mention 
in the AcU of a charge for allowing copies to be made. The 
parties to this case are at Tariaoce as to what was the custom 
in the Commissary Clerk's Office at Perth as to charges for 
copies made, but ihere is no doubt that the custom in the 
Commissaiy Clerk's Office in Edinburgh hitherto has been 
to allow copies of deeds in the Begister to be made by agents 
who hafe paid the fee for inspection. In the recent Act of 
Sederunt relating to the Commissary Court (A. S., 19th of 
March, 1859) a table of fees has been inserted, regulating 
the fees to be chareed by Commissary Clerks in Edinburgh, 
and in the scTerai counties, the latter being dependant 
entirely upon fees. It contains charges for giving inspection 
of sny of the records of Court, yarying from Is for writings 
registered within five years, and ascending progressively 
according to the date which the search extendsi For the 
payment of this fee there can be no doubt, and it is admitted 
that the pursuer would have been entitled to examine in the 
office of the Commissaiy Clerk any deed in Lis Begister, and 
there is no limit to the time which msy be consumed in 
such examination. It is also admitted that the party who 
paid an inspection fee is entitled to take notes of the contents 
of the deed. It is, therefore, contended by the pursuer that, 
having obtained inspection of the Begister for an unlimited 
time, he was entitled to make not only notes, but a full copy 
of the deed or other document in the Begister for which be 
hM paid the fee, and that the refusal of the defender to allow 
him to make such copy was illegal. 

The defender, on theother hand, pleads — (1.) That it would 
be dangerous to allow any of the public thus to have access 
to the records, so as to enable them to make copies of their 
contenU, because the records might in that case be subjected 
to vitiation. But it appears a sufficient answer to this, that 
the Begister must be exhibited to any of the public who pay 
the inspection fee; and it would be just as easy for a person 
to vitiate the records while inspecting them as when copying 
from them* In point of feet, none of the records in the 



general Begister House, so fiir as is known, have ever beea 
vitiated, although such records am daily in the hands of 
parties who make copies from them. (9.) The defender 
pleads that to make copies from the reeorda under his charge 
would sul^ect him to mneh inconvenience and ezpensct 
because his office might be occupied by persons oopying soch 
deeds for a long time. But if the right on thepartof the public 
to nuke the oopies eiista, this inconvenienca» which must 
at ail events be borne by the defender when a longinapeetioii 
is made, cannot take away that right, although it may be 
a very good ground for claiming either an allowanoe for 
office accommodation, or for applying for another Aet of 
Sederunt aathoriaing the demand for a amaU foe^ in 
addition to the inspection fee, when eopiea are Bade 
by others than the clerks in the Oommiasary OAee. 
In the office of the general records in Sdinbnigh, a 
fee paid for inspection is held to entitle the person who has 
paid it to have the reeord for aday or even more, and alao to 
take short notes from it. The Uble of fees applieeUe to 
these records contains a scale of fees. For extraeta and 
certified official eopiea, a fee of ta per sheet of 300 words, 
exclusive of stamp duties and feea of writing ; and also (lY.) 
for excerpts or eopiea from anv register or doenmant. 
whether complete or partial, and not certified, there ahali 
be charged, in addition to the fee for inspection of reootdor 
warrant, a fee at the rate of 6d per sheet of 400 words. In 
virtue of this latter rule, the keepers of the records have been 
in the habit to charge tfd per aheet for all eopiea of deeds made 
from the register, and even when not made by their own 
clerka, but by the agenta, or clerks of the agents, who have 
paid the fee for inspection. The Commissary Clerit has no 
right of property in the deeds in his Begister which can 
entitle bun to olyect to eopiea being taken of theee deeda; 
and, and as there is no restriction in the Act of Sederunt 
upon the party who has paid a fee for inspection of a deed 
preventing him from making a copy of that dead* the 
Sheriir is of opinion that such par^ ia entitled to copy the 
deed, and ia not bound to pay the Commissary Clerk the krge 
fees of Is 6d per sheet of S60 words, which the Act of 
Sederunt enacts shall be paid for official copies. This privi- 
lege on the part of the public will probably not be often 
claimed, as sunh copies made by agenu or others will not be 
received as evidence of the contents of the deeds, which most 
be proved by official extracts. 

Decree has aooordiagly been pronounoed bj the 
Snbetitate against the defender, in tenns dT the 
summons. 



Aeu Paxtt. 



^ZCPabtz. 



14th Noykkber, 1861. 

SHERIFF COUET, AIRDRIE. 

(Mb Sheriff Looib.) 

John Spencb, PeiUioner^ v. Mss Chbishna Aixait, 

or BissBT, BupandmL 
Seqneetration — Concurrent S. D. Decreet — ^Elec- 
tion of Diligence. — A landlord raised a small 
dAt action for rent, obtained decree, and tm- 
prisoned the tenant. He thereafter presented a 
petition of sequestration in the Ordinary Court for 
the same rent, obtained warranty and sequestrated. 
Held that the petition was incompetent, in respect 
of the small debt decree previously obtained, and 
having elected the diligence by the use of the 
compulsitor of imprisonment, 
Thb petitioner applied for sequestration of the 
respondent's effecte, in respect he had let to her, 
from Whitsunday, 1860, to WhiUnnday, 1861, a 
shop and dwelling-house, at a yearly rent of £19, 
payable half-yearly, in equal portions at Martinmas, 
1860, and Whitsunday, 1861— that only 168 had 
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been paid of the rent due at Whitsunday, 1861, 
and a balance remained unpaid of £8 168 — and 
that the respondent had, as alleged, remoTed her 
fomitnre, goods, and effects from the premises let 
to others; he cra?6d warrant to bring back, seques- 
trste, and secure them. Warrant was granted, as 
crayed, on 15th Augnst, 1861 ; and on the same 
date the furniture, goods, and effects in the re- 
spondent's possession, in her new premises, were 
brought back and sequestrated in dne form. On 
20th August, 1861, the following defences were 
BUted:— (1) Preliminary^That the petitioner 
already holds a decree for the amonnt of rent said 
to be due, on which he has incarcerated the de- 
fender, and he cannot competently apply for a 
second decree until he gires up the first, as the 
effects sequestrated per se of the execution show 
more than the rent claimed and expenses. (2) 
Merits — ^An admission of the occupancy and the 
rent specified, but a denial of being owing any 
sums, and on account of certain payments which 
more than paid the rent specified in the petition. 

The record was then closed, and parties heard. 
TheraJter the Sheriff-Substitute pronounced this 
Interlocutor : — 
Having made aTiiaodnn, aod ooDsidered the dosed 
i reeord and prodnotions, finds that the pursoer let to the 
I defiander a shop and dwelling hoose in Stirling Stfeet» 
Airdrie, for the jear from Whitsunday, 1860, to Wbitson. 
day, 1801, at the nearly rent of £19. Finds that the pur- 
sner raised a small debt action in this Court of date 3d Jaly, 
I 1861, for payment of £0 lOs, being the half-year's rent dae 
at Whitsunday, 1861, amonnting to JS9 10s, in which ae. 
tion he obtained decree against the defender for £8 148 of 
principal, with 48 Id of expenses, of date 0th Jnly tbere- 
after. Finds that the nnrsner has now raised the present 
petition for sequestration against the defender in the Or- 
dinary Court for the said sum, or balance, craving the Court 
to sequestrate the defender's furniture — to grnnt warrant 
to oiBoers of Court to carry back to the pursuer's premises 
the said furniture, and there to inventory the same, and 
afterwards to secure the same in a place of safety, all in 
security and for payment of said balance, with expenses of 
sequestration and consequent procedure — to grant warrant 
to sell, and *' to decern and ordain payment to be made to the 
"petitioner of the said balance of rent and expenses out of 
" proceeds of sale.** From these findings in fact, finds in 
points of law<^That the pursuer, having already obtained 
decree in the Small Debt Court against the defender for 
payment of the rent now sued for— that such decree forms 
res jvdisata between him and the defender — ^that any pro- 
ceedings to be taken by him fbr recovery of said rent must 
be taken under the decree already obtained by him ; and 
that having elected to proceed against the defender under 
the personal decree, it is incompetent for him now to resort 
to bis right of hypothec, or to apply for a second decree in 
reference to the same debt; therefore sustaina the defences, 
assoilzies the defender from the conclusions of the action — 
finds the pursuer liable in expenses— allows an account of 
the defender's expenses to be given in, and, when lodged, 
remits the same to the depute-derk of court, as auditor, to 
tsx and report. 

NoTB. — Although the sura in dependence is small, the 
principle contended for is of great importance. 

The full half-year's rent of the premises being only £^ 
IDs, ii waa competent for the pursuer to hava raised a 
summons of sequestration in the Small Debt Court in or- 
dinary form, indnding a personal discernature against the 
defender for psyment of the rent dne. Instead of doing so, 
the pursuer, who ought to have known the amount of rent 
due to him, resorts to an ordinary small debt action, in 
which he obtains decree for a smaller sum than that sued 
for, with 4b Id of expenses. That decree empowered him 



to arrest, to poind, and afterwards to sell, or to imprison. 
On that decree the pursuer has already acted by imprison- 
ing the defender. To bold that a party in this position is 
to be afterwards entitled to bring an action, not even in the 
Small Debt, but in the Ordinary Court, in the terms referred 
to in this Interlocutor, would be a serious abase of the 
forms of court, and miffht be an instrument of great opprea- 
ston in causes of trifling pecuniary amount, but still of 
serious magnitude as regania the defenders. A pursuer 
might in ibis way exhaust all the ordinary forms- of dili- 
gence, both against the person and property of the debtor, 
during the three months after Whitsunday, and if he failed 
in paying himself in this w^y, resort to his hypothec at 
the last moment, entering upon a new eampaign under a 
new decree against the unfortunate debtor. It msj fur. 
ther be remarked, that while the debt sued for is under 
£19, and the decree in the Small Debt Court originally 
given is a final decree, and not subject to appeal except on 
the part of the defende'r himt>eif, by suspenrion and libera- 
tion, in the event of his being imprisoned on the decree, the 
present action is raised in the form of a petition, in which 
appearance requires to be made, a defence stated, record 
closed, and panics' proeoratonr heard on the merits, involv- 
ing the employment of a law agent, and exposing t) e 
defender to the chance and additional expense of an appeal 
at the pursuer's iostance. 

It is laid down by Mr Hunter — ^new ed. p. 405— >that a 
lessor may so act as to forfeit his right of hypothec; and no 
stronger ground for this forfeiture can be imagined than 
that of his bringing an ordinary small debt action, and 
obtaining decree against his tenant for the rent due. 

The Sheriff-Substitute, therefore, has arrived at the eon- 
elusion that, both in law and in equity, the present applica- 
tion is incompetent. 

This Interlocutor was appealed ; and, after hear- 
ing parties' procurators, Sir Archibald Alison 
pronounced the following judgment :— 

Having heard parties' procurators under the pursuer's 
appeal upon the Interlocutor appealed against, and whole 
process, finds it admitted that the pursuer obtsined a 
decree in the Small Debt Court against the defender for the 
rent for which the present process of sequestrstion has been 
raised, and that said decree was put into execution, by the 
defender having been apprehended and incarcerated under 
the same. Finds that, after this decree was obtained, the 
defender, the tenant of the premises, is said to have made 
a moonUght flitting, carrying off the whole hypothec from 
the premises; and after she was imprison ed upon tho 
decree, raised a process of eouio honarum, and granted a 
deposition omnium bonorvm. Finds that, after this, the 
present sction of sequestration waa brought to attach and 
sell the effects, in which the pursuer offered, and now offers, 
to discharge the Small Debt decree. Finds that, had the 
Small Debt decree not been put in force by imprisonment, 
the pursuer might have been entitled, when steps were 
adopted by the defender to baffle the same, to have brought 
a sequestration and atuched the effects under the same, on 
his dischsrging and passing from the decree; but that hav- 
ing made his election to proceed upon the decree, and 
having actually imprisoned the defender under it, he waa 
not entitled afterwards to bring a fresh action of sequestra- 
tion for the same rent by offeriog to discharge the former 
decree; therefore adheres to the Interlocutor complained 
of, and dismisses the appeal. 

Act. J. M. Stezl. Alt. J. C. Waodsxz.. 



5th Novembeb, 1861. 

SIIEEIFF SMALL DEBT COURT, PERTH. 

(Mr Sbbbiff Barclay.) 

Jaues Waddxll Ftffb v. Mrs OHRisTiAir Cock or 

Saunpbbs. 
Landlord and Tenant — Lease-^Heritable andMoTO- 
able^Heir and Executor. 
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A brewery was let for a term of years. Under 
the leaae, the landlord was entitled to take fixtures 
at a yaluation, or the tenant to remove them at the 
close of the lease. The tenant died during the cur- 
rency of the lease. The heir was abroad. The 
executor proposed to sell all the ap^jaratus fitted up 
by the tenant. The landlord obtained an interim 
interdict. After a report by a tradesman, and a 
judicial inspection, the following Interlocutors were 
pronounced:— 

Having viaited the nnbjeet mfltten in dispvts, and made 
anxandiuii : Finds nnder the whole circamstances that the 
pnrsaer, as landlord of the premises, in a qarstion 
with the defender, who is onlj ezeeator of the late tenant, 
is entitle at pivsent to prevent her removing an/ of the 
articles speeified in the record as claimed by her, and 
rpported on by the Inspector, continues the interdict to 
that effect and extent, and recalls it so far as it mi^ be sup- 
posed to have a bittader application, reserving all qnestions 
of fixed and moveable when the lease has come to a termi. 
nation : Finds the defender liable in expenses, end remiis 
the aoooanis to the auditor to tax, and decerns. 

Note. — The action is directed against the defender, who 
alone is claiming the articles; and therefore the pursuer 
required to call no other peraon. But the heir maj appear 
for hie interest. 

The question of fixture is often one of nicety, and has 
difiiBrent rules where it arises between heir and executor, 
landlord or tenant. 

Here the heir ia not in the case, but the executor of the 
last tenant claims certain articlea, and desires to sell them 
during the currency of a lease for a term of yeara. The 
premiaes were let for and have been used as a brewery, and 
it ia on such occupation that the landlord can look for 
security for future rents. So far as regards what are beyond 
doubt moveable articles, such as malt, and malt liquor casks, 
and the like utensils, there can be no donbt that the executor 
may koU them on satisfying the rent for which they are 
hypothecated. But so far as regards articles which are fitted 
into the building, and are essential to the proper use of the 
premises as a brewery, the executor cannot remove them 
in the absence of the heir, even though at the termination 
of the lease; some of them are such as wbj then be removed, 
and the place restored to its former state. The Sherifi*- 
Substitute had some doubt as to the articles under the 2nd, 
4th, and 7th heads of the report; but on inspection he was 
at once satisfied that they are so essentially incorporated 
with the brewery, that to remove them would be to destroy 
its use as such until their place was similarly supplied at 
much greater expense than any benefit could be had from 
the articles removed, which apart from their present position 
would be of small avail. 

On an appeal to the Sheriff^ the following Inter- 
locutor was pronounced : — 

Having considered the defender's appeal with the re- 
claiming note in support thereof, and answers thereto for 
the pursuer, dismisses the appeal, affirms the Interlocutor 
appealed firom, end decerns. 

Mots. — ^The present is a very special case, and the Inter- 
locutor appealed from appears to deal correctly with it. 
The question, whether machinery and articlea used in the 
course of trade are to be considered as heritable or moveable, 
is very often attended with difficulty. The decision may 
vaiy according to the interests of the parties who have 
presented the question for decitdon, and it has been decided 
that the most favourable circumstances for holding such 
machineiy or articles as heritable are, when the question 
arises between the heir and executor of a deceased person, 
who haa placed the machineiy or articles in dispute, in 
premises belonging to himself, to enable him to carry on 
a trade in them. In these circumstances, machinery or 
articles will be held heriuble which would not be held to 
be so, as in question between landlord and tenant. In the 
former case, the tendency is to hold everything heritable 
which is necessary to the carrying on of the trade in the 
premises used by the deceased ancestor during his life, for 
the purposes of trade. They are held to be heritable detlu 



natione. (Fiihcr ft Dixon, 0th Mareh, I8I8. ff. D., p. 778; 
Houae of Lords, 20th June, 1854 ; 4 Bell's Appeak, p. S88 ) 
In that case the mnjority of the judges in the Court of Ses- 
sion, and the noble and learned Loids who took part in the 
judgment of the House of Lords, held that the aboTe rule 
applies in the oise of a question between the heir and ex- 
ecutor, not only of a deceased proprietor, but also of a 
tenant holding for a term of years, at least during the en- 
durance of the lease, where the machinery or articles con- 
nected with the heritable sutgect, are necessary for eootinu- 
ing the beneficial occupation of the promotion of a trade 
which had been carried on by the deceased. See opinion 
of Lord Cockbum, Y. D., p. bOd, .last pangraph, who held 
that during the currenqr of the lease the heir would be 
entitled to the machinery, bnt that as its connection with 
the land would be ended with the lease, *' so far as I can 
** aee, that machinery will nltimately belong to his exeea. 
** tors." The other judges forming the large majority in 
favour of the heritable character of the machinery, con- 
curred with Lord Cockbum, except that they expressed a 
■doubt whether the machinery would, at the end of the 
lease, become the property of tiie executors. In the House 
of Lords, Lord Campbell said a '* distinction was attempted 
** to be made between leasehcdd and freehold ; but when 
*< one bears in mind that by the law of Scotland the lease- 
" hold is realty, and that it goes to the heir, the distine- 
« tion entirely fikils." Lord Brougham oonourred in this 
ojnnion. It therefore appears that at least during the snb- 
sutence of the lease, the heir is entitled to elaim the ms- 
chinery, or articles necessary tor canying on a trade 
commenced by his snoestor in the premisea in which 
they are placed ; and if the Sheriff may venture to exprsss 
an opinion on a point in regard to whioh there appears to 
have been difference of opinion among the judges, his 
present opinion is that the executors cannot daun such 
machinery or articles, eren at the dose of the lease; but 
that as the liabilities nnder the lease attach to the heir, so 
he is entitled to the benefit of such machinery or articles ss 
are held to be connected and identified with the lease. It 
follows fh>m these riews that the defender, the exeen- 
trix of the deceased Mr Saunders cannot claim, at lesst 
during the leaae, any right to the machinery or articles in 
dispute, snd if so, she is not entitled to sell them. Then 
as to the title of pursuer, to object to the intended asle, 
even although it may torn out at the end of the lease that 
he, as landlord, cannot claim the machinery or aitioles in 
dispute, as fixtures, as in a question with his tenant the 
heir, still the landlord has an interest to see that the pre- 
mises let by him are not displenished even by his tenant, 
and still more by the defender, who is not tenant, and has 
no right to dispose of the mschinery or articles, at ieaat 
far the present. The landlord of urban snlgeets, whether 
dwelling-houses, shops, or premises used for trade, haa (in 
the case of agricultural sulyects) a right to insist that the 
tenant shall furnish or stock the premises with what is ne- 
cessary for the proper ooeupation of them. (Bell'a Brin- 
ciples, p. 1273.) The pursuer, thereibre, haa an interest 
and consequently a title to apply for interdict against the 
defender selling the machinery or articles in dispute. The 
Interlocutor gratfting the inierdiet has been earefuilj 
worded, so as to save the interests of the pursuer during 
the subsistence of the lease^ without determining what 
may then be the rights of the landlord, the heir» or the 
executor. 
Aa., Wilson. AlL, M'] 



11th Novbmbib, 1861. 

SHERIFF COURT, QLASOOW. 

(££b SmntiFF St&aihxbn.) 



John Robkbtsos & Co. v. Stewabt, WiLsoir,^ Bbodh. 

Contract — Short Lengths — Timeous Rejection. — 
Goods gold ai eontammg a certain mtmbar t^jfordt 
each piece, were founds on examtfioftOAy to be d^weKl 
in the etipulated length} InU thk wom nU wtimatiBit 
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nor the Goods refeded, tiU upwardi of twenty days 
after delivery of the Goods, — Held, whether the 
Goods were de^iewt in length or not, the intima- 
tion and refection not having been timeous, the 
defenders wtre liable in the price, 
Thb purauera sued the defeDden for £295 Hs., 
being the balance of the prioe of certain goods 
called jaconets and tape checks. In defence, it was 
stated that the defenders liad ordered 3000 pieces 
of the goods in question, deliverable equally in 
Kovember and December, 1860. In Movember 
the defenden ordered another 1000 pieces, deliver- 
able in December. These, it was averred, were 
deliverable on or before the 26th, according to 
practice of trade generallj, and that of the pursuers 
in particular; this, however, was not admitted. It 
appeared that 1000 pieces had been delivered bj the 
1 4th November, 1500 by the 5th December, and 
1000 by the Hth of that month. This was ad- 
mitted. It was averred, in defence, that each piece 
of these goods ought, in terms of the pursuers' 
invoices, to have been 50 yards in length, and 
aooording to the practice and usage of the trade 
the real length of a piece described as 50 yards 
ought to be 5Q4 yards. It was admitted that each 
piece should be 50 yards, but that there might or 
might not be an excess over this, as to which there 
was no fixed rule. These variations arose from the 
pradioe of measuring the warp before weaving, and 
from differences among weavers, some making work 
closer than others. From these and other causes 
short lengths were unavoidable, a fact well known 
in the trade, and anticipated by buyers. It was 
admitted, however, by the pursuers, that these short 
lengths should not occur, and on being informed of 
them they were always replaced by full lengths. 
500 pieces liad been delivered on 5th December, 
and resold to a printer, who, on measuring them, 
found 251 pieces deficient in length, and they were 
returned ; these were replaced by the defenders. 
Another parcel of 500 pieces was delivered to 
another purchaser by the defenders, but a large 
proportion of these were also returned from being 
short in length. On having this second parcel 
returned, the defenders set a mau to examine and 
measure the goods, and he was so occupied from 
11th to 28th December, 1860. As the result of 
the examination it appeared that the pieces wero of 
di£forent lengths— 48^, 48}, 49, and 49|— but it 
was averred that though the pieces varied in length 
the folds were of the proper number, and the orna- 
ment always appeared at the proper end of the 
piece. This was said to have been done by a 
peculiarity in the hooking; and out of 1200 pieces 
650 were found to be deficient. The pursuers 
averred they were not aware that the goods were of 
short lengths until the defenders intimated the fact 
to them* These deficiencies were intimated by the 
defenders to the pursuers on 28th December. The 
record was made up by condescendence and defences. 
Inter alioy the pursuers pleaded (2) the goods in ques- 
tion not haviog been timcously rejected, and the 
defects complained of having been unduly and im- 
properly concealed long after discovery, the pursuers 



sxe entitled to payment therefor. (3.) The pursuers 
having tendered, and having been ready to deliver, 
in terms of tlie contract, to the defenders, perfect 
goods in lieu of those deficient so soon as the de- 
ficiencies were intimated, and having all along been, 
and being now ready, to replace the deficiency by 
perfect goods, which the defenders have declined, 
and continue to decline, the ptirsuers are entitled to 
decree for the contract price libelled. The defenders 
pleaded, (1) the goods in question having been de- 
fective in length, and rejected as soon as that defect 
and the extent of it was definitely ascertained, the 
defenders are not liable for the balance of the prioe 
of the said goods, and are entitled to absolvitor, 
reserving to them all action and execution compet- 
ent for the amount overpaid by them to the pursu- 
ers. (2.) Having regard to the device adopted 
by the pursuers to conceal the ddect in the goods, 
the same was timeously rejected. The record 
having been then closed, and parties' procurators 
beard, the Sheriff-Substitute pronounced this Inter- 
locutor: — 

Having heard parties' procnratorB on the closed record. 
Finds that on 2d and 28th November, 1860, the defenders 
parchased from the pursuers 3500 pieces, each of the length 
of 50 yards, of jaconets and tape checks, as stated in the 
account sued for, and more particularly described in the 
bought notes Nos. 7jl and 7|0 of process, at the prices, and 
deliverable as contained in said notes : Finds that the goods 
were accordingly made and delivered to the defenders in 
the lots, and on the dates between 20th November and 26th 
December, particularly given in said account: Finds that 
the defenders resold to a printer 580 of the pieces delivered 
to them on 5th December, which were forthwith sent to the 
purchaser; but on the 11th of that month the printer 
returned to the defenders 251 of the pieces, because they 
were deficient in length, and these the defenders replaced 
with other goods got from the pursuer, and which the 
printer retained; Finds that on 14 th December the de- 
fenders sold and gave delivery to another party of a farther 
parcel of 50 J pieces, but of these upwards of one half were 
returned to the defenders, because they were also of short 
length, but the date of the return the defenders do not 
state : Finds that on 28th Doecmber, a fortnight after this 
last mentioned sale, the defenders wrote the pursuers the 
letter of that date, No. 7|:25, wherein, for the first time, they 
iotimate that the goods delivered were deficient in length — 
that the deficiency was to the extent of from | to 1^ yards, 
extending over 555 pieces of the whole goods, for which 
they demanded a credit note, stating that the goods were 
lying iti the defenders' hands, to the pursuers' order: Finds 
that on the following day the pursuers wrote the detendera 
the letter of which No. 13 of No. 7|20 is a copy, explaining 
that tlioy could not understand how the defenders had got 
so many short lengths, but sending 555 pieces to replace 
them ; these, however, the defenders declined to receive, 
and farther correspondence ensued, but still the defenders 
maintained their declinature : Finds that in this action and 
under these circumstances, the pursuers claim payment of 
X'^OJ^ 14s., being the balance of the price of the entire goods 
delivered, and which the defenders resist on the ground 
that they are not liable in the price of the short lengths, 
because these, when delivered, were so folded as to repre- 
sent full lengths, and that this was done fraudulently, and 
for the purpose of deception : Finds that the pursuers alto- 
getlier deny this imputation o( fraud, and plead that the 
defenders were bound to have intimated the imperfection in 
length immediately on the matter coming to their know- 
ledge, and that having failed in tliis duty, they are barred 
from now mnintaining the plea, but that at any rate, in res- 
pect tlio pursuers tendered goods of perfect length within 
the contracted period, and as soon as the objection was men- 
tioned, the defenders were not therefore entitled to seek 
to void the contract, but were bound to have accepted the 
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goods : Finds, in point of law, that the pnrsners' reply to 
the defenoe is voll fonnded, and that the defence is irrele- 
Taot : Therefore repels the defenoes : Finds the defenders 
also liahle in expenses, allows an aeconnt thereof to be 
lodged, and remits the same to the auditor to tax and 
report, and deoems. 

Noxx. — ^The parsners having expressed willingness to 
admit the defenders' statement that 505 out of the 3500 
pieees delivered were short lengths, so that t^e legal effect 
of that cirenmstanoe on the oontraet might be determined. 
Aeoording to the defenders' view, the deUvery of so many 
short lengths, msde np in such Ihshion as to represent fhll 
lengths, entitle them to r^eet the goods, and to reflase sub- 
stiintion of proper lengths, but this seems to be a most 
untenable position. The defenders, at the time each lot 
was delivered, had opportuDi^ then, as they finslly took, of 
measoiing every piece, and cheeking the quantities; that 
they did not do, and beeause there proved to be, trom some 
cause unexplained, imperfections in length, they chose to 
get up a eiy of fraudulent purpose ; but Uie Sheriff-Snbsti- 
tnte osnnot well see how any such purpose cenld be inten> 
ded, or what olgect it could serve. Delivery ot short length 
goods to parties having an interest to see that they got all 
they bought, could not have been intentional, for assaredly 
diseoveiy would simply lead to trouble and fault-finding. 
But the pursuers have more reason for oomplaint than the 
-defenders ; it appears, on their own showing, that the de- 
fenders knew of the short lengths on 11th Deeember, and 
uttered not a word of oomplaint till the S5th, then corres- 
pondence shows that in the interim the defenders were 
negotiating other transactions with the pursuers. Now the 
rule is quite settled that a buyer, in order to avail himself 
of warranty, either of quality or other inherent condition 
of sale, " must make his challenge instantly, or without 
"unreasonable delay, otherwise he is liable for the fnll 
'* price. Where the fault it known or manifest, if the ehal- 
'^lenge be not immediate, the legal inference is that the 
"buyer is satisfied." 1 Stair 10-15, Ersk. III. 8, Bell's Prin. 
eiples, 5 ed. see. 00. But farther, where, as in this case, 
the sellers do not press this plea to its extreme length, but 
instantly oflier goods perfect in length, the moment ohal- 
lenge is made, although late in being made, they act fairly 
and reasonably, and entirely exclude the right to have the 
ocntract voided. The defenders themselves took this course 
when the printer, to whom they had effected the sub-sale of 
the 500 pieces on 5th December, returned 251 of the pieces, 
and they took it properly; but it is diflicnlt to understsnd 
why merchants who knew that which was due to a buyer so 
well in one case, should affect ignorance of it in the pur- 
suers*. It was suggested by the pursuers that a /ailing 
market accounted for the defenders' conduct, but with pn- 
vate motives the Sheriff-Substitute takes nothing to do. 

This Interlocutor wag appealed; and parties 
hayiDg been again heard, 6ir Archibald Alison 
pronouaoed this judgment: — 

Having heard parties' procurators under the defenders' 
appeal upon the Interlocutor sppealed against, and having 
made avizandum and reviewed the closed record and whole 
process, for the reasons stated in the following note, adheres 
to the Interlocutor appealed against, and dismisses the 
appeal. 

Note.— The defence as stated here against payment of the 
balance of the account sued for, is that the cloths sold and 
delivered to the defenders, were not of the proptr lengths, 
not that they were of inferior quality or not up to sample, 
and it is even alleged that the goods were fraudtUenUy 
folded and arranged in such a way by the pursuers, as to 
prevent the deficiency in the leogth of the pieces from being 
discovered. Had the challenge been made dehito tempore, 
this defence would certainly have been relevant to be ad- 
mitted to proof. But what excludes the plea is, that the 
challenge was not made in due time. The oontraet for the 
greater number of the pieces was made on %ud November, 
1860, and embraoed 3000 pieces, whereof 530 were cancelled, 
of Gonstsnt. On 28th November 1000 pieces farther were 
ordered, deliverable in December* that is before the 25th of 
the month, when the contract expired. The delivery took place 
in November and December up to the 14th December. It is 



they should have been 50}* On the 14th Deeember, 
500 of the pieoes were sold and delivered by the defenders to 
a third party, who rejected them as too short, and on this, 
the defenders got the whole pieoes measured, and the 
measuring was not concluded till the SUkh Deeember, and 
on that day the defenders, >br ike fint time, instmeted the 
complaint of the deficiency in the lengths of the pieces to 
the pursuers, and rejected the goods. It is ssid that the 
pieces were folded so skilfhUy as purposely to eoneeal the 
deficiency in the lengths, and that it took the defenders a 
fortnight's hard work to discover the fhiud, and aseertain the 
exact length of the different pieces. There can be no doubt 
there is here a relevant statement of frenid\ hat did 
the defenders exert due diligence Jn diseovcring and 
intimating it f The greater part of the gooda, 9000 pieom, 
were sold on 9d November, and on 28th November. 1000 
more. No challenge was made by the defenders tiil ike 28th 
December, though the delivery began early in November and 
continued through November and December. The defi^nders 
broke bulk, and even sold part of the goods to third parties, 
and it was only on one of these partiea complaining of the 
length of the pieces on the 14th of Deeember that the defen- 
ders began their examination and measurement of the goods. 
The element alleged of fraud on the pargaers* pari, does not 
exclude the neoessaiy element of due dUigenee on the part of 
the defenders. Something is said here of a fal ling market* as 
aoconniiog for the defenders' repudiation of the eontract, and 
r^eoting the goods; but the Sheriff attadies no weight what- 
ever to this, whioh is neither alleged on reeord nor tubetaD- 
tiated by any eridenee. 251 of the pieces were delivered to 
the defenders on the 5th Deeember, resold by them and re- 
turned to them on the 1 1 th as not of the proper length ; hut 
no notice wss sent of this to the pursuer till the 28th Deeember, 
a period of 17 days. On 14th Deeember other 500 piei 
delivered, and on the 17th, one half of theoi 
returned to the defenders by a third party, but still there was 
no intimation to the pursuers of a deficiency in the length 
till the 28th. There wss undue delay hereon the defenders* 
part, which is cot worked off by the alleged fraud on the pur- 
suers* part, even though it was folly proved. The defeet of 
ehart lenfftJu is a patent and obvious one, and eould be dis- 
covered at the most enrsoxy examination snd measarement. 
It is not latent or discoveiable only as is the o»»o with soma 
goods, on their being applied to theirdestined naes, or a eer- 
tain test, such as bleaching or the like, being applied to them 
Act BoBKBT SnwABT. 4lL J» Naismxxh. 



16th Notembsb, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb Shsbiff GLiLssrosD B«li«) 

S. A. LiSBntT & Co., PetUhnerSy v, HsiiBEBaoy, 

Stbwabt, k Co., Betpandenti, 
Special Contract — Simple Insolvencj. — " Simpb 

insolvency,*' ai dUtinguuhed from '*notonou» tit- 

solvency,** or bankruptcy (See Bellas Com. 2, p. 

162) does not liberate from specific obligations 

undertaken during solvency, what the insolvent is 

still in a position tofrUfii them. 
The respondents addressed the following letter to 
the petitioners:-^ 

Glasgow, lOth August, 1858. 

Dear Sirs, — Beferring to our interview on the 17th nit., 
we hereby accept your proposition, that yotir Manehestar 
honse (Messrs lesbert & Ounnis) shall purchase such 
goods as we msy order from time to time, on the tems and 
conditions hereafter specified: — 

1st, We shall grant our acceptance either to yon or to 
Messrs Liebert & Gunnis for the amount of invoices, either 
at four months, renewable at four months, or at six months. 



renewable at two months, we paying all interests, remitting 

charges, freights, insurances, etc, it being understood thai 

we shall bo charged with 9^L commission for purchasing, 

aaid that the piecea were only 50 yards in length each, drawing, and renewing, as above noted, and that we shall 
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retire sveh mfloeptanees in eight months from data of each 
tnmeeetion ; and, 2d, In eondderaiion of the above tenns, 
«• herebj agree, with yonr sanotion, that the goods shall 
be eonaigned for realisation, to Messrs James HAnderson 4^ 
Co., Oalentta; and fkrther, that thej shall remit the pro- 
c eed a of said goods «peoia8jf to ns, the same to be applied 
hj ns speeiallj to retire jonr drafts aforesaid; and Sd, It is 
Qpderstood and sgreed that the said goods are snl^eot to a 
fVill and eomplete lien to yon, nndl your drsfts against the 
anae sue duly paid; and 4th, We farther agree to insure 
the said shipments, from time to time, for at least 10*/. in 
excess of ▼aloe, and to hold policies at your disposal and for 
your behoof^ as a farther security for the dne payment of 
yonr drafts aforessid ; and 5th, We also engage, when send- 
ing invoices and bills of lading to Messrs James Henderson 
& Oo^ Oalentta, to request that they shall adTise yon regu- 
larly of the receipt of these documents, and also hand you 
their engagement to remit prooeeds specially in accordance 
with this agreement — We remsin, dear sirs, &e., 

(Signed) Hbhoebsox, Stewabt, & Co. 

Under this letter sereral consigomeDts were ooftde, 
of which the respoadents* Oalcatta house acknow* 
ledged receipt lo 1859 60 packages of piece 
goods were delirered to the respondents by the 
petitioners, to be shipped to James Henderson A 
Ga, and they were accordingly shipped from 
Liverpool by the ship " F. G. Qark," under a special 
mark. This consignment was acknowledged by 
James Henderson & Co., of Galcott% by the fol- 
lowing letter: — 



, S. A. liebert h Co., Glasgow. 

Calcutta, April 21, 1800. 
Dear Sirs«— We beg to acknowledge to baTe received 
from Messrs Henderson, Stewart, & Co., of Olasgow, ship. 

ping documents for /»S # 1525/80 =: 09 pks. piece goods 

per - F. C. Clarke,*' from Liverpool, and proceeds of these 
we shall, as usual, remit to our friends aboTc named, to be 
by them specially applied, in terms of their letter to yon of 
10th August, 1858.— We are, &&, 

(Signed) Jairs Hevdxbsok & Go. 
In reference to this shipment the respondents wrote 
the petitioners this letter : — 

GbMgow, December 7, 1800. 

Messrs. S. A. Lebbbbt h Co^ Princes Square. 

Dear Sirs,— By msii, Calcutta, 22d Sept. last, Messrs 
James Henderson & Co. remitted to us as follows : — In- 
Toices, 419 begs ssltpetre, shipped per ** City of Canton" 
at London, Tslne, £1094 19s Id. They also addressed ns 
in the following terms : — 

"Be good enough to note that, of the amount remitted to 
** your good selves at this time, as aboTc £550 — say Ato hnn. 
** dred and fifty pounds— being proceeds of shipment per 

•«'E. CL Clarke,' under the <^N mark, is to be sppropri- 
*'ated towards the liquidation of draft or drafts sccepted by 
"yon against same, in terms of year letter of lOth August, 
•• 1858, to Messrs A. Liebert & Co. of your city." 

When the saltpetre referred to is to hand, and Tslue 
realiaed, this payment, as instructed, shall have our Huthfhl 
attention^— We are, &c, 

(Signed) Hxin>£BsoH, Stswabt, & Co. 

The respondents' acceptance for the consignments 
by the << F. G. Clark " was dated 22d Noyember, 
1860, and fell dne on 25th March, 1861. The 
saltpetre shipped by the *< City of Canton " arriyed 
in London, and was stored in the docks there. 
Some dehiy took place in disposing of the saltpetre 
and in the tiqoidation of the respondents' acceptance, 
and the present petition was presented to enforce 
specific performance. 

For the defenders it was stated, that they carried 
on business in Calcutta under the firm of James 



Henderson db Co., and in Glasgow pnder the firm 
of Henderson, Stewart, & Co., the partners in both 
firms being the same, and the business was one ; and 
that in consequence of the dnil state of the East 
India market, the defenders had been obliged to 
craye indulgence from their creditors in liquidating 
their obligations, which had been granted, on the 
understanding and agreement that they should not 
g^ye any one creditor a preference oyer another ; 
and that the petitioners, by their action, were en* 
deayourmg to obtain such a preference. 

The petitioners pleaded — 1. The remittance in 
saltpetre to the extent of £550 is a special appro- 
priation by James Henderson and Company, of 
Calcutta, to the petitioners' claim under the draft 
or acceptance granted for the goods shipped per 

"F.C. Clark" ^ 

2. The respondents, by their letter of 7th Dec 
last, homologated that special appropriation, and 
undertook to apply the remittance, or proceeds of 
the saltpetre to the extent of JC550, as directed by 
their Calcutta correspondents. 

8. The respondents are bound to 'apply the re* 
mittance thus specially appropriated, and in terms 
of their own obligation. 

4. In the circumstances of the foresaid special 
appropriation and undertaking, the petitioners are 
entitled to haye the defenders interdicted from away 
putting the bills of hiding, and to haye the saltpetre 
realized to the extent and for the purposes crayed. 

The defenders pleaded — Preliminary — 1. The 
present action is incompetent in this court. 

2. The ayerments in the condescendence are not 
releyant to support the condusiona 

Merits — 8. The pursuers haye no right to inter* 
fere with the sale and receipt of the proceeds of the 
sale of the saltpetre in question by the defenders. 

4. Specific implement of the obligation founded 
on by the pursuers cannot be enforced. 

5. The action being unfounded, both in fact and 
law, the defenders are entitled to be assoilzied with 
costs. 

At this stage of the process the following joint 
minute was agreed to : — 

Without prejudice to, and reserying entire the 
rights and pleas of parties, they have agreed, and 
hereby consent, that the saltpetre mentioned in the 
proceedings be sold by Mr George Smith, the law 
agent of the defenders, through a broker in London, 
and that for this purpose the bills of lading be in- 
dorsed by the defenders to Mr Smith. That, on 
the proceeds being realized by Mr Smith, he shall, 
out of the amount, consign in the City of Glasgow 
Bank, in his name and that of Robert Jameson, the 
petitioners' agent, the sum of £550 claimed in the 
petition, and that this consignation shall be held as 
a twrrogaium in all respects, and to all intents and 
purposes, for the bills of lading and saltpetre them* 
selyes, the balance of the proceeds being paid oyer 
to the defenders; it being further explained and 
declared, that the realization of the saltpetre and 
the said consignation shall not be held as importing 
any special appropriation in this process of the sum 
consigned, but the said sum consigned shall, on all 
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qaeBtioDg present or faiore with reference thereto, 
be determined as if it were in the hands of the de- 
fenders, and as if the saltpetre had not been realized, 
bat that it and the bills of lading still remained in 
the hands of the defenders, subject to the interdict 
at present existing ; and ihe said Robert Jameson 
and Qeonce Smith shall be boand to hold said de- 
posit in terms of this declaration. 

The record was made up by condescendence and 
defences, and having been closed, and parties' pro- 
curators heard, the Sheriif-Sabstitnte pronounced 
this Interlocutor : — 

Having hctfd parties' proenimton, and renewed the pro- 
eaes, repels Uie preliminary defence, thai the action is 
ineompetent in this eonrt, in respect that, although the 
first eonelnsion of the petition is of a declarstory eharaeter, 
it is onlj introdnetory to the other oonelastons, which are 
ad faetmm nnBttandman, and for interdict. Bepels slso the 
aeeond preUminarj defence, that the avermentt in the libel 
are not relevant to anpport its eonelnsions, iit respect that, 
although it is not set forth that the defenders came under 
any speoiflc obligation to do what is here craved they be 
ordained to do, there is nsrrated an agreement, on their 
part, apedally to remit and apply the proceeds of certain 
goods for the retiring of certain aocepUnces; and as the 
defaidera have refosed to implement this agreement, as 
regsrds that portion of the cargo of saltpetre in qaestion 
which has been sent home as the proceeds of said goods, 
the pnrsnors.were entitled to point ont a method by which 
the agreement conld be enforced, and to crave the coort for 
its sanction to snch enforcement, and for interdict agsinst 
parting with the bills of lading to the pursuers' prejudice 
qwoad uUra; and before pronouncing farther, ordains the 
defenders to add, within four days, to their defences No. 9, 
a note or minute setting forth specifically, and in explanation 
of the avermenta in article 2 of their statement of fkets, the 
time when they were obliged to crave indulgence from their 
creditors, and whether that indulgence is still continued, or 
whether they have since liquidated the obligations in re- 
ference to which they obtained indulgence; and, generally, 
whether they aver, or mean to aver, that they are presently 
in insolvent circumstances. 

The defenders appealed; and after a hearing. Sir 
Archibald Alison pronounced this judgment : — 

Having heard parties* procurators under the defenders' 
appeal upon the Interlocutor appealed against, end whole 
process : Finds that the agreement between the parties in 
regsrd to the purchase and shipment of goods by the de. 
fenders for the pursuers to Calcutta was reduced to writing, 
and that, under the letter granted by the defenders, dated 
10th August, 1858, produced in process, it was stipulated, 
1st, That the defenders should grant their acceptance for 
the amonnt of invoices either at four months or idx months, 
renewable on certain terms; and 2ii, "In consideration of 
- the above terms, we hereby agree, with your sanction, 
** that the goods fthall be consigned for realisation to Messrs 
** James Henderson & Go,, Calcutta; and further, that tJtey 
**tkaU remit tht jproeudt of the emd yoode epeeiaOg tone, the 
" tame to he appUed by v* tpedaUy to retire your draJU afore- 
-eaid;'* and ;kl, ** It is understood and agreed that the said 
*' goods are sul^ect to a full and complete lien to yon, until 
*' your drafts against the same are duly paid." Finds it ad- 
mitted that the House of James Henderson & Go. of Gal. 
cntta is identical with the present defenders, it being their 
firm in India. Finds that, under the above written agree, 
ment, it is stated that the petitioners made several 
shipments or consignments of goods to the defenders, and 
that, in 1850, they delivered to the defenders, to be 
shipped to the house in Calcutta, the goods mentioned 
in tne petition, which were shipped scoordingly from 
Liverpool by the ship " F. a Clarke." Finds that, by letter 
dated dlst April, IbKO, addressed to the petitioners by the 
house in Calcutta, they acknowledge receipt of the goods, 
and state, ** Proceeds of thcAC we shall, as usual, remit to 
** our friends above named (the defenders) to be by them 
*' specially applied in terms of their letter to you of 10th 



" August, 1856." Finds that, on 7(h December following 
the defenders wrote to the pursuers stating that, bv the 
Calcntto mail of 22d September, their Calcutto house had 
remitted to them an invoice for 413 begs of saltpetn, 
shipped per ** City of Canton " to London, of the Talne of 
£1004 Os Id, and had also addrened us in the following 
terms: — 

*' Be good enough to note that, of the amount remitted at 
" this time the anm of £550, being proceeds of shipment 
** per *F. C. Clarke,' is to be appropriated towards the liqn- 
** dation of draft or drafts sccepted by you against same, in 
" terms of your letter of lOth August"; snd adding, ** when 
" the saltpetre is to hand and value realized, this payment, 
" as instructed, shall have our faithful attention." Finds 
that the defenders plead in defence, that their affairs hsve 
become embarrassed, in consequence of the depression of 
the Indian market, and they in consequence have called a 
meeting of their creditors, to crave indulgence in liquidat- 
ing their obligations, which was granted, on tlie unden»tand. 
ing that they would not grant a preference to one creditor 
over another, and that they are now bound to resist the 
present action, which seeks substantially to give the pur- 
sners a preference ovor the other creditors, so far aa regards 
the price of the goods which were consigned and ahipped 
to Calcutta, as before mentioned, is concerned ; and they 
now plead in defence that the action is incompetc nt, and 
that the avermenta in the petition do not warrant the con- 
clusions; and on the merits, that the pnrsnera have no 
right to interfere with the sale and receipt of the proceeds 
of the sale of the t-altpetr^ by the defenders. Finda that 
the bills of lading of the saltpetre in question never were 
endorsed to the pursuers, but stood indorsed to the de- 
fenders, who were thus rested with the jmm m re ot the 
same, snlgect to snch obligations as tbey were legally 
under to the present pursuers; and with theee findinga 
adheres to the Interlocutor, so far as it repels the pre- 
liminary defences to the competent of the action, and that 
the conclusions of the petition are not wsrranted by the 
averments, and on the merits of the ease, so far aa the same 
are brought out under these admissions and the documents 
in process. Finds that the obligation undertsken by the 
defenders under their letter of iOth August, 185S, was a 
legal obligation, which may competently be enforced 
against them in a court of law, providing the party under- 
taking it remains solvent, snd that implement u demanded 
while he still continues to be. Finds, however, that as no 
transference of the bills of lading cf the saltpetre in question 
in favour of the pursuers had taken place, and no delivery 
of the same, or any portion theieof^ had been made to them, 
but were under the control of the defenders, the parsoers 
were clothed only with a personal right, jue ad rem, to en- 
force the obligation which had been previously undertaken 
by the defenders, but they have no jut m re, or real right 
on the aaltpetre, which entitles them to claim the same or 
any poition thereof, or to have it sold judiciously, ao as 
thereby to give them a preference over the defendera' other 
creditors : Finds, therefore, that it is ante omnia fwnM*ntisl to 
the right decision of the case that the fact* regarding the 
defenders' embsrrassments or insolvency should be inlly 
ascertained either by proof or admission, in order that it 
may be seen whether the question with the pursuera is with 
the defenders while still solvent, and able to diseharge all 
their obligations, or substantially with their creditors after 
insolvency, whose interest tbey are not entitled to diaregard ; 
and with these findings and explanations, adheres to the 
Interlocutor brought nnder review, and dismisaea the 
appeal. 

In tenng of this Interlocutor^ a minute was giren 
by the defenders, in which it was ayerred — I. Ln 
October, 1860, the defenders, being unable to |>aj 
their bills then falling due^ stopped pajment and 
from doing further business. They intimated this 
to their creditors, and proposed to them the follow- 
ing arrangement for the liquidation of their debts, 
viz.: — That time should be gifen bj all. who had 
claims, to enable their Calcutta house to realize 
carefully and judiciously the large stocks then cm 
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bandy and with that Tiew that their corrent engage- 
ments should be renewed as thej matured, and so as 
to become payable on 21st April, 1861 ; and that 
in the interral all remittances that might be receired 
by them from Calcutta should be lodged with their 
bankers for account of the creditors generally. .This 
was agreed to by the creditors, and the bills fallhig 
due after that date were renewed, and the renewals 
made payable as on 21st April, 1861. 

2. In the beginning of April, 1861, the defenders 
found that it would be out of their power to meet 
the bills due on the 2l8t of that month, and that the 
remittances receired would not enable them to pay 
more than 4s per pound upon the amount of their 
liabilities. They in consequence convened a meet- 
ing of their principal creditors, at which it was 
arranged and agreed to, that the defenders should 
pay 4s per pound on the amount of their debts, as 
on the 20ih April, 1861 — that they should grant 
bills for 6s per pound .upon the amount of theur 
debts, at six months from 15th April, 1861, but 
that these bills should be liquidated as remittances 
came from Calcutta, all such remittances being 
applied in liquidating these bills pro rata ; and that 
bids should be granted for the remaining 10s per 
pound granted accordingly. 

3« This arrangement was agreed to by the credi- 
tors, on the distinct understanding and promise, on 
the defenders* part, that no preference would be 
granted one creditor over another. In particular, 
that the remittance of saltpetre forming the sul^ect 
matter of this process, should not be paid orer to 
the pursuers, but should be held for the general be- 
hoof of the creditors, and that, if necessary, to pre- 
yent the pursuers obtaining the remittance, that the 
defenders' estates should be sequestrated. 

4. Although the defenders are not yet in a posi- 
tion to state exactly how their affairs will turn out, 
they are quite satisfied that their assets will not yield 
nearly sufficient for, and that they will be unable to 
pay, their debts in full; and they arer that they are 
presently in insolyent circumstances. 

To this minute answers were giren, in which it 
was stated — 1. The statement that the defenders 
stopped payment in October, 1860, is not correct. 
On 20th October, 1860, the defenders wrote letters 
to their principal creditors, marked '< priyate," and 
among others to the pursuers, stating that the long- 
cootinued depression in the market had brought 
their affairs into a position of considerable embar- 
raasment. but, at same time, their Calcutta friends, 
knowing fnUy the condition and extent of their assets 
by the mstil just arriyed, speak with the utmost 
confidence as to these, when realized, being amply 
sufficient for all claims ; and they conclude that, by 
the*21st of April, a large portion of the stocks will 
have been realized; and if they cannot then pay off 
all their liabilities, they wiU, at all eyents, be able to 
reduce them to a large extent. The letter sent to 
the pursuers is herewith produced. It is yerbatim 
the same as those sent to other creditors. 

2. It is admitted that, in April last, the de- 
fenders paid 4s in the pound to their creditors to 
account of their debts, and got their bills continued 



OTcr for a farther period. The petitioners did not 
receiTe any payment whatever to account, so that 
the other creditors of the defenders were, to the 
extent of 4s in the pound, paid in preference to the 
petitioners. Any meeting of creditors referred to 
in this article was a priyate meeting of a small 
number of the defenders' creditors ; but there was 
no general meeting called, and no statement of 
affairs submitted, and no act of insolyency. The 
alleged meeting and arrangement with their princi- 
pal creditors was subsequent to this action bemg 
raised. 

3. The arrangement and understanding here 
stated, if it was entered into, was subsequent to this 
action being raised, and was not with the knowledge 
or sanction of- the petitioners ; and no promise or 
statement regarding the saltpetre in question can 
affect this action. 

4. This statement is not admitted; and if ad- 
mitted, does not amount to insolyency, either past 
or future. 

Parties' procurators were again heard, when the 
Sheriff-Substitute pronounced the following Inter- 
locutor, which has been acquiesced in : — 

Hating heard parties' procurators, and made aTizandam 
with the oanao: Finds that on 10th Angast* 1858, ^be 
defenders, being then soWent, oontracted to de«d with the 
porsners on the terms stated in said defenders' letter of that 
date, No. 31 ; Finds that under sud contract the parsners 
agreed to purchase such goods as the defenders might order 
from time to time, to be consigned to the said defenders' 
honse in Calcutta, and the defenders agreed to grant accep- 
tances to the pursuers for the amount of the inToices, to be 
retired within eight months from the date of each transac- 
tion, and to psj the pursuers a commission of 8 per cent, for 
pnrehattiog, ftc, and farther, to cause their Calcutta house 
to remit the proceeds of the goods spedally to them, (the 
defenders), ** the same to be applied bj us" (the defenders) 
" spedallj to retire your" (the pursuers) ** drafts aforesaid;" 
finds that the contract still farther bears that the goods aro 
'* subject to a full and complete lien to the pursuers until 
** drafts against the same are duljpoid ;" Finds that certain 
shipments or consignments were made under the above 
contract, and in particular the defenders' Calcutta house by 
their leUer of date, April, 36th, 1860, No. 2/3, acknowledge 
that they haTC received a consignment by the ship *< F. C. 
Clarke," and intimate to th^ pursuers that they will as usual 
remit the proceeds to the defenders " to be by them specially 
" applied in terms of their letter of 10th August, 1858 ; " 
Finds that in the month of October, 1860, the defenders, 
finding themselves unable to meet their existing obligations 
addressed to their creditors s letter of which No. 14 is a copy, 
requesting a renewal of currrent engagements as tiiey 
matured till the 2l9t of April following, and undertaking 
that in the interval all the remittances that came to hand 
from their Calcutta house would be lodged in bank to account 
of all having claims ; Finds that the creditors acceded to 
this request, and the defenders continued to carry on their 
business as merchants ; Finds that after this, and on the 7 th 
December, 18C0, the defenders intimated to the pursuers by 
their letter of that date. No. 2/8, that they had receiTcd in- 
timation ttom their Calcutta house of the shipment of a 
quantity of saltpetre, of the value of ^1694 19s Id and that 
they were instructed by their said house to note that of that 
the sum of £550 was proceeds of shipments by the *' F. C 
Clarke,** " to be appropriated towards the liquidation of 
*' draft or drafts accepted by yon (the defenders) against 
" same in terms of your letter of 10th August, 1858 " to the 
pursuers ; and the defenders state accordingly to the 
pursuers :— " When the saltpetre referred to is to hand and 
*' value realised, this payment as instructed shall haye our 
" faithful attention ; " Finds that some weeks after the date 
of said letter the saltpetre arrived at London, and has since 
been sold by the defenders pendente lite and of consent of 



. I 



144 



BHEBIFF OOUBT BEFOBTS. 



the p«im«n, jCdOO of Ui« proeeadt bcinf eoosigiMd in 
bask to AWiit the ietae of this ease, io terms of the Joint 
3fliDate Na 8 ; Finds that the defenders set forth in the 
reoord thst the state of insolvent in whieh th^ aTor th^ 
fonnd themseWea in October, 1800, still continoed at the date 
of the airival of the saltpetre, and eootinaes at the present 
date, and that the/ are only able to cany on in eonseoaenee 
of their prineipal creditors having agreed in April last to 
reeeiTe a payment of 4s per pound on the amount of their 
debts, and Ulls for the rerasinder, to be paid \ij instalments 
aa remittanoes came ftom Galeatta ; Ilnda that the definders 
likewise snrer that this srrangement was agreed to on the 
understanding and promise that no preference woald be 
granted to one creditor over another, and that in particniar 
the remittance of saltpetre, forming the subject matter of 
this process, should not be paid over to the pursuers, but 
should be held for the general behoof of the creditors ; Finds^ 
however, that it is not averred that the pursuers was parties 
in this arrangement; Finds that although the pursuers do 
not admit in the dosed reoord that the defenders were ab. 
aoIutelT insolvent, they do not deny that said defenders 
found It necesssiy to ask for time, wbioh they got, and that 
th^ were not otherwise able to meet their obUgatiooa; 
Finds that, as explained by Profeasor Bell, (Gom. vol. 9nd 
page, 103.), insolvenqr comprehends ** simple insolvency" 
and ** notorious insolvenoy " more commonly called bank- 
ruptcy, and a party fklla under the Arst divisum, and " is in- 
** solvent when the engagcmenu which he is unable to 
** answer are so numerous, or so great in amount, that he 
'* cannot proceed without the aid of some general arrsnge- 
" ment with his creditors, some indulgence given in point of 
" time, some consent that his payments sbsll be taken in 
** small portions; and it does not follow that he is not in- 
" solvent because in the end his alBdrs msgr come round, 
** and he may ultimately have asurplus in winding them up ;" 
Finds, therefore, upon the admitted facts of the ease, that 
the defenders are in the legal sense of the word insolvent, end 
have been so since October, 1800 ; and the question reslly at 
issue is, whether such insolvency afforda a good defence to 
the defenders in their declinatare to apply speeislly the 
proceeds of the pursuers' shipment, being saltpetre of the 
value of £050, now converted into cash, to retire the pursuers' 
drafts fbr the amount, in terms of the special contract to that 
effect, which would have been admittedly binding on the 
defenders had they remained solvent ; Finds, in point of law, 
that simple insolvency which has not induced the insolvent 
eederefeiv, or to stop payment altogether, and notwiihstand. 
ing the existence of which he is still enabled to carry on his 
trade as a merchant, does not liberate him from folfllling 
specific obligations relating to said trade undertaken by him 
When solvent, end which he is still in a position to fUfll 
notwithstanding his insolvency ; Therefore, and under re- 
ferenoe to the annexed note, repels the defences upon the 
merits ; But in respect that the saltpetre referred to, in 
the original petition, has already been sold of mutual eon. 
sent ; Finds it no longer necessary to pronounce the order 
craved for the sale thereof and the depositing of the Bills of 
Lading, but appoints the £560, being the proceeds of said 
saltpetre, realised out of the proceeds of ssid pursuers' 
shipment, to be applied forthwith in retiring ssid pursuers' 
acceptance to the defenders for that amount ; Finds the 
defenders also lisble in expenses, allows an account thereof 
to be given in, and remits the same to the auditor to tax and 
report* and decerns. 

l4oTB«— The first observstion to be msde in the defence 
pleaded by the defenders is, thatit is one which more concerns 
their other creditors than the defenders themselves, they 
having i^pareoily little or no interest to maintain it* But 
on the merits of the defence itself, it must not be overlooked 
at the outset, that the defenders sre still carrying on busi- 
ness as merchants, snd that with the exception of their 
having obtained time fh>m some of their ereditord to meet 
certain liabilities, there Is no other change in their obligations 
aa traders. Now as long as a party is carrying on business, 
any deed done in the ordinary course of that business, 
the more especially if it be in express implement of a prior 
undertaking, is vslid in iuelf, and is not reducible either at 
common law or by force of statute. In order to attain the 
position ot equality, in which it is within the power of 
creditors to place themselves, two things are necessary, Ist, 



audi diUgence must be used tm is entitled to a jporij 
prefersoee with that against whieh the remedy is to be pro- 
vided, and 9nd, the debtor muat be made bankrupt within 
sixty di^v of the using of the diligence. But it is not every 
deed done within the sixty daya prior to bankruptsy that is 
KaUe to challenge. Paymente in caah of debia peat due, 
transsctions in the ordinary et>nrse of trade, and ferBBsfer- 
ences for a eonaideralion given at the time, are not atmck 
at either under the Statute 1000, cap. 0, or at common law. 
In the present instance, however, the defenders have not 
been made bankmpt, and no question has yet ariaen as to 
the- rights which might emerge in the persco nf their 



creditors or trustee if th^ were put under sequestration, 
" • adebtor.eveii 



It is true that ftom the moment of insolvency i 
although be be permitted to eoniinne his trade with the faifeea- 
tioo of making gain for his creditors and h i m s elf, is boond 
to set simply, tm the fMjpofioniai fcf tor of his creditore, and 
is no longer entitled to regard hia ftands aa his own, whieh 
he may secretly set apart for his own use, or give away aa 
caprice or affection may dicUte. In furtherance of this 
principle it waa enaeted by the Statute 1081, cap. 18, that all 
conveyancea made to any eoigunct or confident person 
without true, just, and neeessary causes should, if dime after 
the exiatence of lawful debts, be null when challenged by the 
creditOTB injured. But even under this atatute it ia quite 
settled that a proper legal obligation undertaken during 
Kolveney to grant a conveyance is "a neeessary cense ** which 
frees the deed fh>m challenge. A fortiafi then, if the 
fblfUment of a prior obligation by an insolvent trader who is 
atill carrying on buaineea cannot be challenged by hia othi^ 
creditors, the trader himedf can have no right or title to 
reflise implement of such obligstion. The state of matters 
as between the pursuers snd defenders is just this, — that the 
pursuers interposed their ersdit as purehaaera of goods for 
the defenders on the stipuUtion that the proeeeds of those 
goods to the smount of the invoice price should not be 
sllowed to mingle with the defenders' general funda, but 
should be specially handed over to the pursuers to relievo 
them of the liabilities undertaken by them for the defbnders. 
It is of no moment whether these specially appropriated 
proceeds are rep r eee n ted by a sum of money nr by a quantity 
of saltpetre. In either case, the proceeds es coiUracfft 
belong to the pursuers, and come into the hands of the 
defienders only aa tmstses for them. In these cirenmstaneea 
why should the mere inaolvenqr of the defenders entitle 
them to retsin what they would admittedly have no right to if 
they were solvent? We are not here in a question of a 
challenge or demand at the instance of any third party who 
may consider himself interested, and it is no valid plea fkom 
the defenders' mouth that by keeping their eontraot with the 
pursuers they will hsve less to pay to their creditors. Itia no 
preference to a creditor to pey i^r inaolveney a debt paal 
due and contracted for during solven<7. Whatever an 
ment the defenders may have made with their 
creditors nO'srrsngement was ever made with the pn 
that they were to waive any righta that they po s ses s ed as 
embodied in the eontraot No. 2/1, and the defendera them- 
selres seem to have been ao satufied of this that six or seven 
weeks after they had announced their inability to go on 
without getting time, they intimated to the pursnera hj 
their letter No 2/U, that as soon as the saltpetre arrived, their 
obligation to appropriate £590 worth of it towards the 
Uquldstion oi the pursuers* draft would have their ** fhithflil 
attentron," so that their preaent declinature ia an after- 
thought. Whether a aequestration following on the prsoent 
decree would in any respect slter the state of matters it ia 
unnecessary to enquire. There hss been no sequestration, 
the defenders are in possession of the specially appropriated 
proceeds of the goods pnrchaaed by the pursuers, and to 
hold theee proceeds as a portion of the general fhnda 
belonging to the defenders retsinable by them at their own 
pleasure, would be a direct violation of the contract under 
which said defenders obtained them. Insolvency ha^ not 
ptr u any eifect in liberating the insolvent fhnn his lawftd 
engagements, snd as no one is here ol^eoting to the ftilfil- 
ment of the obligation but the insolvents themselves, thA 
otyection cannot be entertained. 
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Adaltary^Hdd no bar to an adioQ of 
danaow tor adnltary that aobaaqoent 
to laadtng proof the pqiaoerbad aUoiped 
hia wifc to UvB in flunilv, 4 

AdfooatOb Lord— Wliat tt a propar con- 
ournoe by I^d-AdTOoat^ lib. 

AppaaL B 

qneatratlon. 
Aot 01 oadaninL Sao 

mtaiy— Clwnmatanoiwain 
i tliat a aapplamantafy action 
ontmdiotonr to Um original 

Agent and PrindpaL SaeJattiaoD. 

Agnemant— Proof aUowad wbothar oar- 
tain irordiy m faek, inttrlined in an 
a gr« a m a ut » irara ao bafbra ateaatqra, 40. 

Abatemantof Prioa. SaeBde. 

Aeooonti^lAwAgont'a. SaaPkaaoription. 

Amatment. Beo Intowat— Pd l ioa Ina o l- 



aoooont well 

Ij an ordar written on a paniqr atamp. 

T&Sea xooalpt. 

Twi na raptoy— — 

An oniimiy notion against a tniataa on 

n bankrupt aatata^ for mediolnea and 

medieal atfcandanoa, inoompetant^ (1) 

wban tba traataa baa not ao ooodootod 

hinaalf aa to render tba daim nnga- 

tory, (S) or to make bimself penpn> 

nDy liablaw or (9) wbara the pnreaer 

baa abandy lodged a okdm in the 

A tmatee iw e fai TBd to a law agent in 
n eonpetltion for a fymd wbioh had 
been made aTaihible by the eenrioea 
of the law agent. 5L 
A bankrupt paid a debt under ftar of 
fanpriaonment: on bia diaehaige, held 
in an aotion, that the payment waa a 
preforanoe^ and deone i^ven againat 
the eieditor, 01. 
BMaid— No jwiadietlon fai Sheriff to 
entertain an aotlon br aputative fitther 
of a bastard to depnre the mother of 
the ebild'a ooatody, on the aOagation of 
her mafriage to another pecaon, 78. 
BiU of Szehangi^— 

A draft bill of ezdhange was endorsed 
before nooeptance, and waa nftiaed 
on pieaentatloB, on the allegation 
that the drawers aooomit had been 
peorioaaly paid, and proof of this 



definioe alkmed br writ or oath of 
the indorsee and holder, or of the 

A bUl aeospted for ndne and retired b¥ 
Moeptor, who aUaged he was a eredi- 
tor. though formally a debtor: bnt 
M no writ was prodnead to thia elboL 
•ad the bankmpt ooold not be allowed 
to awear^ the aooMitoff'a olaim in bank- 
See Adnltaiy. 



Goods nrAudnlentlr ordered and de- 
liTond to a railway company for 
dellTeiyt were deliTered to a penon 



not the one to whom thqr were 
addresaed, and the company bald 
liable in their Talne, 8. 
A public carrier liable for damage to 
goods consigned, without spedal 
contract, to be co n Y e yed iMyond 
this line, 64. 
A carrier liable for delay in deUTeiy, 
though there was no iNciTi^ of eon- 
tract, 64. 
vAMM vonomsi'^ 
Circnmstaacea in which amia h^nonm 

ref^ised,68. 
When an loteriooutor haa been pro- 
nounced ref^ising Mseia ta Am stein, 
it is incompetent for a creditor to 
make any motion in the process 
until the debtor baa reriired it, 
either by a petition or a motion, 97. 
Collision— When there are e<inal fiaults 
on both sides, n6 damages are due to 
either party, 58^ 
CUsrk oT Supply— The cleric of supplr 
bound to rarnish parochial boSffOs 
with copies of their particular part 
of the Taluation roll gratis, 67. 
Compensation. See Damages. 
Commisaaiy Clerk— On payment of in- 
spection fees, parties entatied to make 
copies without farther payment, 186 
Contract— A contract to pay £2 per 
cent per week on the prices of certain 
macblneiy failing to be deliTered by 
a time specified, held to be pactional 
and not penal. 98. See Construction. 
Construction— A clause In a contract in 
these terms— to supply ** all his cure 
'*of white herrings to be prepared 
** for the brand, and to be presented 
** to the offlcer for branding, with the 
** exception of 100 barrels to be re- 
'*Uined .for his own aseu" held to 
mean all the herrings he did actually 
cure, but not all the herrings caught, 
117. 
Defectire Goods not timeously rejected 
— par^ ordering held liable, 188 
losolrency does not liberate fh>m 
special contracts, 140 
DeiiTerj. See Sale— Carrier. 
Damages. See Sale— Adultery. 
Damages awarded for an accident at 

a level croeainff of a railway, 108. 
Circumstances in which damages 
awarded against a master for injur- 
ies sustained by a serrant in the 
master's employment, IIX 
Defamation— One of a number of per- 
sons libelled in a newspaper, neld 
entitled to sue for his IndiTldnal 
damage, 108. 
Discharge— A report bgr tiie trustee 
on a sequestrated estate, as a prelimi- 
nary to an application fgir the bank- 
rupt's discharge, when uhfaTourable, 
is not prodaKo mrobata of the facte 
alleged; 110. 
DomiciL See ICaster and Senrant. 
Draft See Bill of Exchange Assign- 
ment 



Sxpansea— Taxation of expenses still 
reculated by Act of Sederunt, lOth 
July, 1889, 7. 

Eridence. See Sale. 

Executor qua Factor— It is competent 
to haTe a person appointed executor 

r factor to minors, on petition to 
Commissary, SI. 

Exeentor-Creditop— An executor credi- 
tor who had recoTered fhmi the es- 
tate more than corered his debt, waa 
held a trustee, euooif the excess, and 
as such not entftied to reooyer profes- 
sional charges incnned thereon, 86L 

JVmai OomptUut, See Jurisdiction. 

Funeral Expenses. See Bankruptcy. 

Fraud. See Carrier— Sale. 

General Ayerage. See Jetllson^ 

Husband and w if e— Actions of aliment^ 
the wife against the husband, are 
oompetent in the Sheriff Court, 19. 

Hypothec. See Sequestration. 

Heir of ProTision. See Vesting. 

Insurance— A ressei ordered to be in- 
sored was sub-committed to others, 
which sub-policy was assigned and 
intimated, held that as between the 
actual insurers and the original in- 
sured there was no concourse of debit 
and credit, 8. 

Instalments. See Small D«bt Decreet. 

Interest— Airestmente were used in the 
hands of a party* owing an open 
account— the money was lodged in 
bank, and intimation made to the 
common debtor— held in a question 
between the common debtor and hia 
debtor, that bank Interest and not 
legal Interest was due, 73. 

Interdict— Interdict granted aaainst 
preaching in a pubUc thoroughfare^ 

Insolvent— 
An insolvent granted a disposition la 
favour of two creditors, on JCtm- 
dition of their paving the other 
creditors a composition i an omit- 
ted creditor raised an action against 
the disponees. held the actibn bad, 
and dismissed, 92. 
An insolvent aranted an informal 
trust deed, which was acted on by 
one of the crediton, an arrestment 
was used in the acting tmstee'fe 
bands and a purchaser flrom him, 
bat held that as the deed was un- 
reduced, the trustee or purchaser 
was not liable to th^ anester, 98. 
Jettison— Circumstances in which ship- 
ping agente held liable for sums re- 
ceived for goods Jettisoned, though 
acting as agente only, 88. 
Jorisdiction— A shipmaster sued ^Is 
owners for wages oefore the Sheriff 
Court, bnt as one of the owners was 
in an {another Jurisdiction, though 
the question was properiy maritime, 
held that the Sheriif Court was not 
the competent form, 107. See Master 
and Senrant— Bastard. 



Kirk Session. See Title to Sue. 
Landlord and Tenant- 
Trees and planU for sale held moTO- 
able, and the property of the ten- 
ant: bat erectioni attached to the 
soil held heritable, and the property 
of the landlord, 24. 
A tenant refkising to grant a letter of 
remoTinff found liable in the ex- 
penses or an action of remoring, 46. 
A cautioner paying rent acquires a 
right of hypothec withoat assigna- 
tion, 66. 
Lease, adoption of. See Sequestration. 
Libel, Newspaper— In an action fbr 
libel against a newspaper no damages 
found due, but solatinm awarded, 86. 
Zoom Oontraehu. See Master and der- 

Tant. 
Lunatie— 
A parochial board once treating a 
pauper as Insane, the burden of 
proTing his reoorery lies on the 
board«18. 
A pauper lunatic need not, in the 
jlrst instance, proceed against the 
parish where he is found destitute, 
but may go against the parish of 
his setuement, 18. 
Master and Serrant— A contract of ser- 
▼ice was entered Into in one county, 
held competenttoenforceitin another 
where theserrant had gone to reside, 
90. See Damage. 
Messenger-at-Arms— A messenger-at- 
arms cannot execute delireraAccs, 
on a petition for suspension and lib- 
eration, under 16 and 17 Tie., c. 80, 
29. 
Medical Fees. See Begistratlon Acts. 
Misrepresentation. See Sale. 
Mora. See Sale. 
Obligation. See Insurance. 
Pauper— Two sonsfound liable to repeat 
adranees made to their aged mother 
by a parochial board, 4. 
Parliamentary Trains. Bee Railway. 
Parent and Child— A child held entitled 
to remuneration out of her father's 
executiy for serrices performed for 
him, 88. 
■Pfl fCi nii UUeShtm, 

Paetum d€ ptoia {t/«f— An agreement 
with a sfaerifr-offlcer by a procurator, 
to procure business for a per-centage, 
held to be paetKM tUieUum as to pro* 
osfls, but good as to oouyeyanclng 
business, 82. 
Paternity— Circumstances in which held 
that the pHrstfer had faUed to prove 
paternity, 6. 
Penalties— Pactional and Penal. See 

ConU'act. 
personal Otjectlon. Bee Contract 
Poor Law Act. See Lunatic 
Police- ^ , 

The police held liable for the value 
of goods placed in their hands for 
the ends of justice, 69. 
Property taken possession of by 
police for the ends of Jostice not 
anresUble, 91; _ 

Preference. See Bankruptcy— Funeral 

Principal and Agent. See Sale. 

Proof. See Paternity. 

Professional Charges. See Executor 

Creditor. 
Principal and Agent— An agent found 

not eirtltled to commission on goods 

sold, 49. 
Prescription— Circumstances in which 

held that prescription ha not been 

prored Mrtjrto, 61. 



INDEX. 

Procurator-Fiscal, Burgh— The procu- 
rator-fiscal of a royal burgh held en- 
titled to sue an action in the Sheriff 
Court, gma fiscal, 7Z, 

Procurator— Procurators in the position 
of Clerks held bound to discbarge the 
duty of agents for the poor, iSi 

Proclamation Fees. Bee Session Clerk. 

Proof— A kirk session minute book held 
not to be probaUo probaUi of the terms 
of appointment of a session-clerk, 28. 

Hallway— 
CircumsUnces in which a railway 
company held not bound to run a 
parliamentary train over part of 
the railway, 83. 
Carrier found liable in damages for 
delay In the transit of goods, though 
occasioned by a vit majcr^ 106. 
Passenger— A trareller lost a train in 
consequence, as alleged, of no in- 
timation baring been made of a 
change of carriages at a Jonction— 
circumstances in which action for 
damages and repetition of expenses 
dismissed, 121. 
BecouTention— ^ ,, 

The doctrine of reconvention held 
applicable to separate counties as 
well as to separate kingdoms, 52, 71. 
Receipt, Assignment of— A receipt for 
borrowed money held not anegotiable 
document, and not transferable by in- 
dorsation, 60. 
Repetition. See Bankruptcy. 
Retention. See Insurance. 
Restitution. See Action supplementary. 
Registration of Births, &c. Act— Under 
£e Registration Act a medical man is 
not entitled to a fee for certificate of 
a patient's death, 82. 
Removing. See Landlord and Tenant. 
Releyancy. Bee Defamation. 
Reparation— . . 

Damages awarded for injuries sos- 
talned from a vicious cow, 114. 
Sale— 
A factor disclosing his principal held 
not liable in damages for failure 
timeonsly to deliver; but principal 
found liable, though averring an 
impediment known to the pur- 
chaser, 1. 
Goods ordered as for another, but 
treated by the sellers as those of 
the party who had ordered them, 
action for the price against the 
party for whom the goods said to 
have been ordered, dismissed, 14w 
Circumstances in which held that 
thero was no warranty, or mis- 
represenution, 2L ^ , ^ , 
The rule of law in Scotland is, on 
failure timeously to deliver, the 
sellers are liable in the average 
profits which could have been re- 
alized had delivery been made 
within 8 or 9 days of the time 
stipulated, 28. ^ , .^ 

False diamonds bouffht and sold as 
gennine, sale held void — cawiri 
emptor held not to apply— mora 
repelled, challenge having been 
made as soon as diamonds found to 
be false, 80. , ^ ^ 

An abatement of the invoiced price 
of goods saturated with water, 
allowed, 47. 
Goods obtained on a false represen- 
tation, held such a tortious con- 
version as amounted to theft, and 
gave the dealer a right to reclaim 
them from a third party, 95. 
Sale Note. Bee Warranty. 



Sequestration^ 
Held incompetent to make a new 
claim when old claim has ones been 
voted on, 60. 
Claim in a sequestration held bad, 
where vouchers borrowed from an 
onerous holder for the poipose of 
voting, 60. 
Cireumstances In which held that a 
trustee had not adopted a lease, 122. 
Personal ol^ectlon to a candidate for 
the ofBoe of trustee sustained, 181. 
When a smalldebt decreet has been 
taken for rent, and diligence dona 
on it, it is incompetent to sequea- 
trate for the same rent. 186 
Serrice. See Heir of Provision. 
Session CleriL— 
Circumstances In which a session 
dark held entitled to retain aa his 
emoluments, the fees of proclam- 
ations of banns, and a proportion 
of the fines under certain cnstomaiy 
deductions, 128. 
Sequestration— 
A trustee held possession of a bank- 
rupts house finom 16th to 28th Maj, 
held that he had adopted tenant*a 
lease, and that hypothec prefer- 
able to trustee, 14 
Sheriff Officer. See Messenger alArmsL 
Stamps— 
A party founding on an onstan 
document, held bound in the 1 
instance to get it stamped, 40. 
Small Debt Decreet— 
The forfeiture of the privilege of pay- 
ment by instalments if one instal- 
ment runs into another unpaid, 
means that two instalments most 
be due and exigible, 4A 
Title to Sue— 
A kirk session, adding the names of 
the members, are entitled to sne^ 
12a 
Trade Mark- 
Circumstances in which tha use of a 
colorable imitation of a well 
known trademark interdicted, 119. 
Theft. See Sale. 
Trees and Plants. See Landlord and 

Tenant. 
Trustee. See Exeentor-Greditor — 
Bankruptcy. 
Law agent of bankrupt not eligible 

for the office of trustee, 48L 
With a protecting clause a trustee la 
not liable for the acts fxf liia co- 
trustees, 58. 
See personal objection— Sequestra- 
tion. 
Usage. See Contract, 
Vesting— 
A disposition conveyed to the dis- 
ponee and his wife in liferent for 
their liferent use allenarly, and to 
a daughter and two sons named, 
and to any child or diildren 
that might be pro-created, equally 
among them if they survived 
midority or entered into marriage, 
and failing any before mi^ori^ 
or marriage, to the snrviTors — 
infeftment followed — the elder 
son died during minority, un- 
married,— held that the son eould 
take up his brother's share as heir 
of provision in special, to the ex- 
clusion of the children bom subse- 
quent to the conveyance, 97. 
Warranty— Held not competent to prove 
verbal representation, when a sale 
note sent with goods, the note bein^ 
held as the contract between th6 
parties, 68. 
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SOtb JiiruABTt 1860. 

SECOND DIVISXOK. 

JoHX Bbaid v. Miia E. G. Balbtoh or Wapdhl. 

Entail— Hflin iiial»— DertinatioiL 

Hss Catbxrzns Salstov soooeeded on the death of 
her father to the estate of Ellrigg, in the ooanty of 
Stiriiog. She and her hosband, John Braid Balaton, 
execated an entail of the Unds in which the destina- 
tion was **to and in fayonr of Bobert William Braid, 
now Bobert William Braid Balaton, mj eldest son, 
OMd Idi hdn male lawJuUp hegoUen^ and the heirs of 
their bodies whomsoerer; whom fkOing to the eldest 
danghter in life at the time of the death of the said 
Bobert William Braid Balaton, and the heirs of her bod j 
lawfdU J begotten ; whom fiuling to John Hope Braid, 
now John Hope Braid Balston, mj joongest son, and 
his httrs male lawfollj begotten, and the heixs of their 
bodies whomsoerer; whom failing to the eldest danghter 
in Hib aft the time of the said John Hope Braid Balston, 
and the heira of her body lawfully begotten ;^ whom 
ftiling to Mxs Balston^s daughters in order, and to the 
heirs male of each and their heixs whomsoerer, whom 
ftiHng to her eldest danghter and her heirs, whom all 
Ailing the ** nearest heirs and disponees '* of the entailer. 
The deed reserred Mr Balston's rights, secured an 
annmty to Mm Balston, and was judicially ratified by 
her. &. W. B. Balston died without issue on 8d June, 
1858. His father, mother, J. H.B. Balston, his brother, 
and three sisters, predeoeased him without imie. Two 
sisten named in the deed surriTod him, the eldest of 
whom was the respondent. Mrs Waddell presented a 
petition to the Sheriff of Chancery for senrioe ** as nearest 
heir in general of taihde and proTirion'* to B. W. B. 
Balaton. John Braid presented a competing petition 
finr aerriee as ** nearest lawful heir male of tailae and 
prorision in general ^ under the entail John Braid waa 
the son of Alexander Braid, a younger brother of John 
B. Balston, Mxs Balaton's hosband, and was thus cousin 
german to the institute, and his nearest lawfU heir male 
generaL The advocator contended that the worda in 
the destination, **his (Robert's) heirs male lawfully 
b^gott^,** meant heirs male general, and, if so, he waa 
entitled to be senred. Mrs WaddeU, on the contrary, 
maintained that all the prior substitutions haTing failed, 
and the words *'• heixs male lawfully begotten,** importing 
hein male lawfully b^;oiten by her brother Bobert, the 



adrooator did not oome under that deaoriptiQn, and if 
so, she was entitled to be served. The Sheriff of Chan- 
cery held, that the words of the destination ^^to Bobert 
W. B., now W. B. Balston, my eldest son, and his hdzs 
male lawfully begotten,** the substitution to ^* his hein 
male lawfully begotten,** importa that such heir-male 
must have been ^'lawfiilly begotten** by ium (Bobert). 
Mrs Waddell was thereafter served, and the prayer of 
the petition of John Braid waa refosed. He then pre- 
sented a note of advocation, of which the Lord Ordinary 
made avixandum to the Second Division, in terms of 10 
and 17 Yict, c. 80. 

Lord Wood delivered the Judgment of the Court, which 
affirmed that of the Sheiiff of Chancery. 



25tb Januabt, 1860. 

FIBST DIVISION. 

M. P., Eabl of Wxhtss, flee v. Samusl Oxahax, &«• 
Jambs Macxzki.at, Chdmant. 

Husband and Wi£»— TVtfjnt cawo— Bill of Ezehaage. 

James Graham, horse-dealer in Glsigow, was divorced 
from his wife, a daughter of Samuel Graham, now 
deceased, in 1847, and in 1848 had token her back on an 
alleged promise by Mr Graham to give him £3000. 
There waa no re-maxriage of the parties. Mackinlay 
averred that he had never received the £8000, and that 
after pressing Graham for the fuUUment of his promise, 
he could only obtain the ezpenaes and alimentwhich he had 
expended in and during the divorce, with a sum of £802 due 
to him in cash, and Graham did at last grant Mackinlay a 
bill for £950. Mackinlay was a chumant in the M. P. 
for this sum, but he was opposed by the other claimants, 
who alleged that the bill had been granted without value; 
and this was referred to his oath. In his oath Mac- 
kinlay swore to the facts of the cause of granting ahready 
sUted. The Lord Ordinary (ArdmiUan) rejected the 
cUim, except to the extent of £802. The gronnda of 
his judgment were, that Mackinlay^ statement waa im- 
probable and incredible— that if true, it waa extrinsic, 
and as given in consideration of future illicit co-habito- 
tion, waa void—JTami^fon v. De Garee, 26ih June, 1766, 
M. 9471; Johnstone v. M'Ketudaf Exeeuton, 4th Dec., 
1835, 14 S. & D. 106; Chitty on ConiracU, 557; iZoMi- 
eon V. Coxj 9 Mod. 263; Friend^ ^., 2 Car. and P. 
535. 

a 
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afinnAtiye; bat the Court adhered. 



MAck]Dkjxec]ainied,argiimgthat the depotttua wm defimoe, and to the above extent and effect, ilnding. 



declaring, and deoeniing in tenne of thefint declaiatofy 
condnakm of the UbeL** 



27TB Jakuabt, 1860. 

SECOND DIVISION. 

IvsnoTOs OF CiTT Pabub ev Glabgow V, Tas Cltdb 
NAYxaATiOK Tbustku. 

Poor Law Aot-8 & 9 Vict, o. 88— Poor 
Pablio ll^nati. 

Tarn defeoden aie itatatory trnsteea Hor the pnrpoae of 
maintaining and improring the harboor of Glaigow and 
the navigation of the Clyde, and are authoriaed by their 
Acta to levy ratea and does from the ahipping nsing the 
port. The poor aaMwnent of the City Pariah laimpoeed, 
one-half on owners, and the other half on occnpanta of 
landa and heritages, according to the yalnation roll. 
The tmatees had for aome yean been aweooe d for the 
poor in respect of lands and heritages. Bat on the 
gioond that they were not liable for any local taxation, 
the pnrsoer raised this action of declarator, to have it 
fbmid and declared that they were liable. In sapport of 
their action the pnrsaers pleaded inUr a2ia— (1) The 
property belonging to the defenders being lands and 
heritagea in the service of the Poor Law Act, was assess- 
able fbr poor rates; (2) The Acts of Parliament, under 
which the defenders held the property, having made 
gpecial provision for the payment of ordinary charges of 
the Tmst, of which payment of poor rates was one, the 
defenders were bomid to make payment of poor's rates ; 
and (8) The daas of persona who derived benefit from 
the defenders* midertahing being different from the class 
assessed for poor rates m the City of Glasgow, and the 
area of the undertaking not being confined to that parish, 
bat extending over a much larger district, the defenders 
were liable for poor rates in the said City of Gksgow. 
In defence, the defenders pleaded, any property vested 
in them as trustees for public purposes, and the revenues 
derived therefrom, and from the Trust under their 
management, having been all appropriated by statute 
to specific purposes, among which the payment of poor 
rates was not included, the defenders were entitled to 
abwlvUor. On 2d February, 1858, the Lord Ordinary 
(Benholm) sustained the defences. The pursuers re- 
claimed. The case was debated in January and February, 
1859, but it was ordered to be again debated before the 
whole Court on the general queation raised by the Lord 
Ordinary^s Interlocutor. The case having been argued 
in presence of the whole Court, the great majority of the 
Judges concurred in the opinion returned by Loxd Deas 
and others, which embodied the following suggested 
Interlocutor which was adopted by the Court:— "We 
think, (says Lord Deas and the Judges who signed the 
opinion) therefore, that an Interlocutor should be pro- 
nounced, recalling the Interlocutor of the Lord Ordinary, 
and finding that the defenders are owners and occupante, 
in terms of the Poor Law Amendment Act, of lands and 
heritages, in respect of which they are liable to be 
aasceeed under the said Act, according to the annual 
value thereof, as the same may be ascertained in terms of 
the Act; and therefore repelling the plea in law stated in 



27th Jakuabt, 1800. 

SECOND DIVISION. 

Edward Sotclair v. N. A. SrAPLxa ahd ths Gabfbl 

HsKAirrB COMFAVT AHD THB SXGBBTABT OF TBX 
COMPAHT. 

Jmnt-Stobk Company— •Adjudiaation—Amatment. 

This was an action of a^udication, the sulject of wUdk 
was certain shares of the Garpei Hematite Joint-Stock 
Company (Limited) bek>ngtng to Staples. 

The question raised waa whether the diligence of 
abjudication was the proper dib'gence against the aharea 
of joint-stock companies. The defenders maintained 
that it waa not, and pleaded on this point, that theaharea 
sought to be adjudged, being moveable and aal^ject to 
attachment by arrestment and forthooming, diligence hf 
way of acljudication waa inept, and the action was there- 
fore incompetent. 

The Act 19 and 20 Vict., c. 47 (The Joint-Stock 
Companiea' Act) sec. 15, enacta that shares of the company 
** shall be personal estate, and shall not be of the nature 
of real estate;*' and the articles of association of thia 
company provided '* the executors or administrators of » 
deceased shareholder shall be the only persons recognised 
by the company as having any title to his sharea." 

Hie Lord Ordinary (Jerviiwoode) found the aharea to 
be moveable and attachable by arrestment and forth- 
coming, and that it was incompetent to attach the same 
by abjudication. The pnraoer reclaimed, and founded 
on Stair^Hore** NoUSy CCXCIX.; Royal Bmtk ▼. 
Fairholme^ Uth February, 1770; M. app. T. a4judica« 
tion. No. 8. 

The defenders dted SUar^ 8, 1, 24; MemzUf Leeham^ 
2d Ed., pp. 250, 258, the Act 1672, c. 19; AHBon r. 
African Co., 18th March, 1707, M. 707; Slrackam r. 
BtDougU, 19th June, 1835, 18 Sh. 954; BOTm iVta., 
sec. 2272; BeWs Com,^ 2, 65; iStotr, 4, 50, 26. 

The Court adhered. 



28th Jakuabt, 1860. 

FIRST DIVISION. 

Jambs Libbbat o. Thb Londok abd Nobsh- 
Wbstbbb Eailwat Co. 

Anestment-^iiHkSeftbntf famdandm eauut — Coamon 
Carrier— Joint-Sto(^ Company. 

Thb pursuer raised an action of declarator in 1854 to 
have it found and declared that the defenders, aa com- 
mon carriem, were bound to receive and carry his goods, 
tendered to them at their Liverpool station, to Edin- 
burgh, and having refused to do so, they were liable in 
£500 of damages. The defenders are an English com- 
pany, and the pursuer had used arrestment in the hands 
of the Caledonian Railway Company, to fomad juiisdio- 
tion. The pursuer gave in the fbOowbg minute, aa 
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ordtrad bj the Lord Ordinary, enomentiDg the sabjecte 



1. The amitnieiit lued at the pnnaen* inatanoe, to 
fbimd JQiJadieiioii, waa laid on in the handa of the 
Galedonian Bailway Compan j. 

2. The defenden, at the date of the ancBtment, held, 
In their own namea, or through the interrention of in- 
terpoaed persona, tmateea for their behoof, atock of the 
Caledonian Bailway Company to a large amount. At 
a meeting of the said oompany, held m London on 2l8t 
September laat, the defendeia yoted, in reapect of 
£186,000 of atobk held by them in aaid company, that 
Bfeoek la moreable property, and may be attached hj 



S. Carriagea, waggona, or tmeka, belonging to the 
defendera were in the premiaea of the Caledonian Bail- 
way Company at Glasgow and Bdinbnrgb, or one or 
other of theae places, or one or other of the several 
akationa within Scotland of the said company, and in 
the castody and keeping of that company at the date of 
aaid arrestment. 

4. At the date of said arreatment, mndrj soma of 
money, doe to the defenders aa their abares of the joint 
traffic of the linea, were in the handa of the Caledonian 
Bailway Company. 

5. The above efifoeta, or one or more of them, were 
attached by arrestment used to found jurisdiction. 

The Lord Ordinary (Neaves) allowed a proof before 
answer of the ayerments in the minute, and on 12th No- 
Tember, 1868, pronounced an Interlocutor, finding that 
the pursuer had failed to prove that funda and effecta 
belonging to the defenders had been duly arrested in 
Scotland, juritdictionis fimdanda cauio, and diamissed 
the action. The purauer reclaimed, and the Court 
oatdered written papers. In support of their argument, 
the pursuer cited Sommrvails v. Bed/earn^ 25th May, 
1812; M. Pertonal A* ReaU App. 8, House of Lords, 1 
Dow. 60; Dingwall v. M'Combie^ 1822; Gordon v. 
dcyM, 1864; 1 BelPs Com., 284, 6th Ed.; Bigby v. 
mocker, 18th June, 1888. 

Tlie defenders referred to Mantfidd, Eamsay A* ^o*i 
17th June, 1796, No. 2694; Ersk., 8, 6, 14, 1581, c 18; 
B€iP$ Com., 2, 18, 74; CampbeU v. Faikney, 12th Dec., 
1752; M. 742, 8th Vic., c. 17, sec. 8, 21; BeWt Com., 
2,78. 

The Court thereafter recalled the Interlocutor of the 
Lord Ordinary, found it establiahed that funda and 
eflSBCta or moveable meana and estate pertaining and 
indebted to the defenders had been duly arreated in Scot- 
land, juriidictionii Jvndandot caiua, sustained the juris- 
diction of the Court, and so far decerned. 



8d Fkbruart, 1860. 

SECOND DIVISION. 

Thomab Simpson v. Mbs Isabklla Fleshno. 

Suspension — ^Bond of Caution — Cautioner. 

This waa a auapeusion of a charge on a bond of caution, 
to which the suspender was a party in a suspension of a 
charge by Jamea Simpson, a solicitor, at the present 
leapondont^s instance. The suspender had been induced 



to sign the bond, (which waa In the usual form, partly 
printed, and with blanks for the namea of the cautionera,) 
on the >assurance that Alexander Stephen would sign 
with him. After signing the blank bond, he had re- 
turned It to Jamea Simpaon, who had thereafter forged 
the name of Stephen to it, had it attested and lodged 
with the Bill Chamber Clerk. James Simpaon'a suspen* 
aion waa refiised. He thei^safter became bankrupt, and 
abaconded. Both Stephen and the suspender were 
charged on the bond. But, on the forgery of StephenVi 
name having been discovered, and a suspension pres e nted 
by him, it waa passed of consent. In the pres e nt 
suspension, the Lord Ordinary (Kinloch) passed the 
Note, on the ground that the suspender had signed the 
bond on the condition that it waa alao to be signed by 
Stephen, and it never having been so signed, he waa not 
liaUe. The respondent reclaimed. The Court allowed 
a proof to partiea, which waa led. The caaea of PatersoH 
V. Bonar, 9th March, 1844; and the Pronncial Anw 
once Co. v. Pringle, 28th January, 1858, were relied on 
by the suspender. 

Lord Wood — "It is the privilege of the charger to 
object to the caution as offered; but he is, I apprehend, 
entitled to rest satisfied with, and to depend upon any 
one of the subscriptions to the bond, without inquiry aa 
to the remaining subscriptiona, whether in regard to 
sufficiency, or in any other respect. It seems to me, 
that if the prindples that, were recognised in the esses of 
Bonar and the Provincial Asntrance Company are held 
to rule such a case as the one now to be disposed of, it 
would be difficult to discover any ground for not extend* 
ing them to others of a class to which, I think, it would 
be found to be the moat dangeroua to do ao, and to 
which it haa never, so fiur aa I am aware, been supposed 
that they ai^ly.** 

The other Judges concurred; and the Court altered 
the Interlocutor, and repdled the reasons of suspensiohi. 



8th February, I860. 
FIRST DIVISION. 

BoBRBT Gray & Co., Advocators, v. David LAwaoir, 

Respondent. 

Damagea— Personal Injury. 

Lawson waa a workman in the advocators' coal pit at 
Eaatmuir, in the county of Lanark. He ha^ only 
entered their employment on 26th August, 1856, and the 
same day an explosion of fire-damp took place, by which 
he waa severely hurt. The advocators had assisted the 
respondent with various small sums during his illness, 
and had afterwards taken him into their employment at 
a reduced wage. They having refused to make farther 
reparation, the respondent raised an action of damagea 
for £100 in the Sheriff Court of Glasgow. The grounds 
of action were carelessness, want of skill, or dereliction 
of duty in the management of the pit, in not attending 
to the ventilaUoD, and in contravention of the 18th and 
19th Yict., c 108, sec. 4. 

The advocators admitted the injury sustained by th9 
respondent, but denied hia atatementa, and averred that 
he waa not in the place in the pit aMigoed him, and thai 
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the ugurieB waie oanaed hf bk oalpaUo and reeklev 
oondaot. 

The Sheriff-Sabttitate lostuDed the defenoei, and 
Ibnnd that the advocatora were not liable in reparation. 
On appeal, the Sheriff altered, and found the adTocaton 
bad been gaSitj of careleHne« in the Tentilation of the 
pit, and awarded the reipondent £40 of damagea and 
wpenaea. The caee was then adTooated, and the Court 
reoalled the judgment of the Sherifl; and affirmed that 
of the Sb0riff-8abitit^te. 



OTB FS9RUABT, 1800, 

SBCOND DIVISION. 

ICaitOABvr CucaroK, AdTooator, v, Taoiua Bobb, 
Beapondent. 

Joriadidaon— Citation— Foreigner. 

Thi reapondent waa a Seotaman bj birth, bat had 
resided for some time in Manchester. In the course of 
his business he happened to be in Dundee. An action of 
aliment of an illegitimate child was raised against him 
bj the advocator, and while in Dundee he was cited 
personally. It was alleged that the connection had taken 
piaoe in Manchester, and the child had been bom in 
Dundee. After citation he had returned to Bianchester, 
and now resided there. It was not admitted that he 
was a domiciled Englishman; and it was not ayored 
that he was a domiciled Scotsman. 

The Sheriff-^Substitute held he had no jurisdiction, and 
the Sheriff adhered. The caee was adrocated, but the 
Court repelled the reaaons of adrocation, and remitted 
vmpliciter to the Sheriff. 



11th Fkbbuabt, 1860. 

FIRST DIVISION. 

Msfl Mabqarbt M^Gibbon ob Dayidbon o. John 

GOBDON DaVWBOV. 

DiToroe— Evidence — Intpeetio corporis. 

This was an action of diyoroe--the wife against the 
husband. It was alleged in the condescendence that the 
defender had committed aduHerj with several persons 
named, and among others with a nursery-maid who had 
at one time been in the service of the parties. To sup- 
port this averment two witnesses were adduced, who spoke 
of familiarities between the defender and the nursery- 
maid, and of having seen htm frequently in the nursery 
beside her, and on two occasions had seen him on the 
nunery bed while she was there with the cbiklren. 
This was denied by the defender, who adduced the 
nursery-maid to explain how the defender came to be in 
the nunery on the occasion spoken to, and who denied 
that the defender had ever had connection with her. She 
stated that she' had submitted to an examination by 
Professor Simpson, and the defender proposed to examine 
the Professor as a witness, as to whether the witness was 
virffo intacta. 

The Sheriff-Commissary reported the question to the 
Lord Ordinary, who reported it to the Court whether 
■Dch evidenoe waa competent. 



ThedeCend^reontonded that each evidenoe waB< 
potent. It had been allowed mqce than once in Eng- 
land, F^raoer v. JBoyley, February, 1844; JMafono v. 
ForUteme^ 1853, referred to hf Dr Taybr in his worit OR 
Medical Jurisprudence, 6th ed., p. 706; and in Scotland 
intiMcaseof /ofts(m,8lstMay,1858,10&l»4, The 
ponuer had not taken th» olgeotioD, fer it waa pan 
JMdieU; but she maintained that the evidenoe ahonld nol 
be taken, aa the Court oonld not ordor a coanter-exaniK* 
nation, end waaexjNirte. 

Lord President^'^The evidence IB of anofvelduanetei; 
I am not aware of any precedent fbr its admwrinm in tUi 
country. The defender's ooonael, who rtated his oan 
very desrly, was unable to dte any direct anthori^f 
but referred us to caaea in the English law, in whicii il 
appean this species of evidenoe had been received. He 
refinred us also to a passage in Dr Tayk»r% work, ill 
which several cases are mentioned and animadverted on 
by the author. My opinion is that this kind of evidenoe 
is not to be encouiaged or introduced fbr the fiiat time» 
unksi the Court cannot help it. It is aa nnbeooming 
kind of inquiry, which the law is unwiUng to renrt to 
unless it is absolutely necessary. In this case it certainly 
ought not to be reaorted to, because the fTamination w« 
fir parte— the party examined is not a party to the ami, 
and the defender has obtained an advantage hj the will 
of the witness, while we liave no meana of compelling 
her to grant a like advantage to the other side.** 

The other Judges concurred; motion reifiised. 



IGth Febbuabt, 1860. 
FIRST DIVISION. 

Sn WnxiAX Dbuhmohd Stbwabt, Babohzt, amo 
Akotbkb, Pursoen, v. Thc Dusk or MovxBOai, 
Defender. 

Fen-eontzaot— Tienda— Ckose of Bdiet 

This action was brought to enforce aa obligation of 
relief against augmentation of stipend, in a Fea-oontiaet 
granted by the Marquis of Montrose in 1705. Tbs 
defender did not diqpote that the clanae of relief w« 
suflldentiy expr cc a e d, and was binding as b ot w ecn the 
parties to the contract, and if it had been p ro p e rly 
transDiitted to the preeent partiea, it waa also binding 
as between them; but as it had not been so trans- 
mitted, the action was incompetent. Augmentations 
of stipend were allocated- upon the Tiends of Braoo in 
1729, 1792, 1806, 1826, and 1846. From 1729 to 
1800 it was not dear who had paid the augmented 
stipends; but from 1800 to 1845, the defender or his 
father had paid either to the minister or the proprie- 
tors of Braco, but this was said to have been done in 
ignorance. Inter alia^ the pursuers pleaded (3) the 
defender was liable in payment and relief as ooncluded 
for, both as heir and representative of the grsnter of the 
obligation, and as his successor in the superiority of the 
lands, tiends, and others, to which the same related. (3) 
The said obligations having been r^gnlariy and duly trans- 
mitted to the pursuers, were enforceable upon the principle 
of mutual oontrsot at the instance of the pursuers against 
the defender, aa representing the grsnter. The 
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wi»— the pozsaen haye no titie. The first and the only 
plea waa that "the ponuers hare no title to insist for 
implement of the clause of relief contained in the feo- 
contraot of 1705,'* and this plea is supported by reference 
to the cases of Maitland r. Home and otherM^ 1 Bell's 
App. Cases, p. 1 ; and Breadalbane v. Sinclair, 6 Beirs 
App. Csaes, p. 358, as decided in the House of Lorcls. 
Upon the aathority of these cases, it was argued that such 
an obligation as that now in question does not transmit 
or run along with the lands, but requires a special assigna- 
tion, while none such occurs in the present instance. 
However undoubted, therefore, may be the title of the 
pursuers to the lands and teinda of Braco, that proves 
nothing in regard to thor title to the obligation of relief; 
and as no special title to that, any more than to any of 
the other clauses of the feu-contract, is alleged, it follows 
that it has not been transmitted to the pursuers. The 
Lord Ordinary (Mackenzie) found that the obligation 
of relief against future augmentations of stipend in the 
fea-contract of 1705, had not been duly transmitted to 
the pnisaen, and sustained the objections to the pursuers' 
title, and dismissed the action. The pursuers reclaimed, 
and in December, 1858, from the importance of the ques- 
tion involved, the Court ordered written ailment. The 
opinions of the consulted Judges having been returned, 
the Court, in terms of the ojnnions of the minority of the 
whole Judges, recalled the Interlocutor submitted to 
review: Found the defender, as superior in the lands, 
liable, under the obligation contained in the feu-contract 
of 1705, to free and relieve the pursuers, as vassals in 
the lands, of all stipend and augmentation of stipend, 
imposed or to be imposed, on the teinds of the lands 
subsequent to the date of the feu-contract, repelled the 
defences, and found the defender liable in the principal 
I concluded for. 



15th Febbuaby, 1860. 

WHOLE COURT. 

WzixiAM Paoax, Pursuer, v. Trb Rev. David M^Rab 
(Falconer's Trustee) and Othbra, Defenders. 
Feu-Contract— Clause of Relief— Teinds. 
Tais case was nearly similar to the preceding. One 
difference was, that in Stetoart r. Montrose the estate 
waa entailed, and the defender was not only the heir of 
entail in posoesrion, but the direct descendant of the 
granter of the deed, in which the clause of relief was 
found. In the present case the estate was not entailed, 
and both pursuer and defender were singular successors. 
The Court, by a majority, held that the obUgation ran 
with the feu, and did not require to be specially trans- 
initted« 



17th Fbbruabt, 1860. 

WHOLE COURT. 

WxuJAU & James Millar, Advocators, v. Mitobbll 

Caddbll & Co., Respondents. 

Foreign Principal and Native Agent 

Tbx poinA in this case was, whether agents in this 

coantiy, irhoie principal la dUoied and known to be 



foreign, are personally liable to fulfil the contract. The 
Sheriff and the Lord Ordinary found that the agent was 
liable, holding it as well established in the Uw, both of 
this country and of England; and 1 Bell Com*, 494, and 
the case of Burgess, 7 Shaw, 824, were referred to in con- 
firmation. The defenders having reclaimed, the Court 
considered the point of so much importance that the case 
was laid before the whole Judges for' their opinions. At 
advising, the Lord President said — **A majority of the 
consulted Judges are of opinion that in a question of this 
kind there is no rule of law as to the liability of an agent; 
that there is no presumption of law properly so called, 
but there may be a presumption of fact, moro or lees 
strong, according to the circumstances. I concur in 
that opinion.'^ The Court found accordingly. 



^TR Fkbbuabt, 18C0. 

FIRST DIVISION. 

Pabxsb of Edinburgh o. Parishes of PRBsroarPAMS 

AND DUNSB. 

Pauper— Settlement. 

The question in this case was, as stated by the Lord 
Ordinary, whether, in the case of a widow whose husband 
had acquired a residental settlement at his death, and 
which settlement accruing to his widow had been lost by 
non-residence, without her having acquired another by 
industrial residence, before she became a proper object 
of parochial relief, her settlement is that of the parish of 
her husband's birth or of her own? The Lord Ordinary 
decerned against Dunse as the birth settlement of the 
pauper's husband. The Inspector of Dunse recUimed; 
and as the Court considered the question of general im- 
portance, they ordered written argument. By a minority 
of the whole Court, it waa held that the pauper's own 
birth settlement, not that of her deceased husband, wia 
bound to maintain her. 



2d Mabcb, 1860. 

SECOND DIVISION. 

Mrs Eubpsth Reid ob Urquhabt, Petitioner. 

Executor DatiYe^l9 & 20 Viot., cap. 66, sec 1% 

Mb F. Ubquhabt died in December, 1858, leaving a 
widow and four children in pupillarity. A petition was 
presented under 19 and 20 Victorisd, cap. 56, sec. 19, by 
the widow, who had been decerned executrix qua relict. 
All the nearest relations of the pupils, both by the father 
and moiher^s side, concurred. The following authorities 
were relied on, Chalmers v. Gadgirth, M. 162S9; Edgar 
V. Inglisj M. 16287; Taylor t. ForresUr, M. 16242; 
Stair, 1, 6, 11; Bankton, 1, 7, 18; and Erskine, 1, 7, 9. 
The Court, after inquiry into the {mu^ce of the Court 
of Exchequer, and not without hesitation, granted th« 
irayer of the petition. 



CX)VBT OF SE8SI0K SEPOBTS. 



8d March, 1860. 
SECOND DIVISION. 
Edwasb Coet asd Othxb0 v. William Smith. 
Insanuioe Mirittme— Cdlimi Cfaum. 
Thi ^*£xoebiar** 8.S. was inmred imder a policy ex- 
p we d in the uaal tenns, Imt in addition, had what is 
now known aa the CoQiaion Clanae. In July, 1866, the 
uEzodaior** xmn into the ateam Twel "Kail** while 
fldling down the Meney, whereby five ateerage paaaepgen 
were killed and five others aerere^ injnred. In cMiae- 
qnenceof the deatha and ii^riea caoaed by the eoUiaiao, 
the panaer had paid £994 15a 5d. The pomier now 
aoed the defender for hia proportion of thai aom, being 
£7 9a lOd, aa a loas corered by the Policy of Inanranoe. 
The defender pleaded that he did not undertake any riak 
or account of injury to the penon or life of any one, 
arking from the coUiflan of the ^'EzceUor,'* and that, 
aoooiding to the underatanding and practice of merchants, 
he did not nndertake the riak. The Lord Ordinary ana- 
tained the first defence and aasoilBed the defender. The 
pmaoer leelaimed. The Coart rsTsned the Lord Or- 
dinary'k Interlocutor, holding that the CoQiaion Clanae 
waa too plain for conatraction, that it embraced the aom 
paid by the paiaoer, and accordingly decerned in tenna 
oftiieUbeL 



aom alk>wed at Thmao, where the defender had a hooae, 
waa insnffiqent for her sopport, neither conid it be said 
that the pumier waa ao aitoated that ahe cooM not be 
expected to wo^ for faeraeif. He held the action ir- 
reterant. 

The other Judges conenned, and the Court di a miaBwd 
the action aa irrelerant. 

Anthoritiea cited by the defender-JEsaief^ Prmdpim 
ofEqmiy, 1 109; MomUy. Pammurt, let Jone, 1826, 1 
W. & 8. 266; A By. CD, 9tiilianih, 1848, 10 D.896; 
BeffM Prmdplei, 1680; Dkk t. Diet, 18th Jannaiy, 
1666, IL 409. 



IOtb Mabcb, 1860. 

SECOND DIVISION. 

Euzabbth Baik 0. SorcLAiB Bain. 

Aliment— Parent and Child. 

Ths pnrsoer waa the defender'a danghter. She soed 
him for an aliment of £60. The defender had married a 
second time, and the pnrsoer and her stepmother could 
not agree. The parsuer was, in 1856, tiie date of tiie 
defender's second marriage, 26 years of age. The par- 
aoer left her father's hoose, and procured a situation aa 
floremeai, but, after a few montha, returned to Thurso, 
where tiie partiea reaided, in bad healtii. Her fatiier 
would not receive her into his houae, but paid her board 
in Thurso, and then gareher a room and 6s per week 
as sHment. She became dissatisfied, left Thurso and 
came to Edinburgh. While m Edinburgh she waa 
allowed 6a weekly, tiie defender refused to give her 
more, and the pursuer stated that it waa not sufficient. 
The pursuer averred that the defender had a large 
buainess-had heritable property of considerable value 
—that be had a farm, and waa factor for aeveral pro- 
nrietoKS. She averred tiiat she waa unfit to work for 
her own subsistence, which, from her previous education 
andup-bringing, she waa not bound to do. The drfender 
deniedhe waain the position alleged, and averred that 
the pursuer waa quite able to earn her own Uvdihood. 

Lord Justice Clerk— The Court could not consider 
tiie caaeu a matter of feeling. It had power to enfiMce 
the father'a legal obligation only, which was to preaerve 
the child from want; and it waa of tiie greatest import- 
ance, and the highest expediency, tiiat tiiat prmdple 
rtwSd be rtriotiy adhered to. It tras not «id that the 



6lH FUBUABT, 1880. 

HIGH COURT OF JUSTICIARY. 

Maihb ahd Babxattxtb, Complainen, e. KACLinxiCH 

AXD J. Fbabbb, Reqxmdents. 

Night Poaching Act— Cumulative Chaigea. 

Th« complainera were, on 19th November, 1869, con- 
victed under the Nig^t Poaching Act, 9 Geo. IV., c 89, 
aaeztendedtoroadaby 7 & 8 Vict.,c. 29. Hie com- 
plainera were charged with night poaching ^* in or nposi 
one or more outleta, gatea of, or upon the public road," 
•*or otherwiae did unlawfully enter in or upon the aaid 
fiekl with one or more neta or engines for the purpose of 
t^V4fig or destroying game." At the trial before the 
Justices, it waa olyected that the first charge waa not 
relevant, aa it did not aver that the accuaed did unlawfully 
kill a hare. The Justicea, however, firand the charge 
relevant, and found the complainera guilty of &oA chai)gaa. 
Aa to the first charge, the Juatioea found that the com- 
plainera had ««nnlawftilly killed a hare,** and a ent e nced 
them to three monthaT impikonment, and to find cantkm 
for £10. They were afterwards hlierated on baiL 

Loid ArdmiUan— There were two olgectiona condn- 
sive against thia conviction. The first was to the ir- 
regularity of the psocedure, that the complainera had 
applied the word "unlawfally" to entering upon tihe 
public road, which couki never be unkwfU, and had 
omitted it aa to the killing of the hare, which might be 
an unlawful act The Juatices had inaerted the wotd 
"unUwfbUy" to apply to the killing of the hare, but 
neitaker in reason nor m grammar could that be doDe. 
The otiier objection was, that the charge waa Uud ahsr^ 
natively, and the finding of gufity was cumulative. It 
waa quite dear tiiat a charge bebg laid alternatively, 
impUes tiiat if tiie one is proved, the otiier is ezduded. 

The other Judgea concurred, and the Court quahed 
the conviction. 



l^iH Mat, 1880. 

SECOND DIVISION. 

brsraoiOBa or EAaLBSHAM o. Ivspkctor op BASorr. 

Poor Law— Settiement— SobmiMkm— l^et /iM&ola. 
GoYAR Pabish daimed lelief fiKim Bagleaham te tiia 
support of BiggV) • I*^>P«i ^^ ^^ oanfinad •• « 



COtTBT OF SESStOK REPOBlfi. 



lunatic in Gartnavel Asylum— Barony was also oall«d. 
Sagleaham was the birth parish, and in fiarony the 
paoper had aoqnired an indosferial residenoe. Goyan 
obimed nlief from Eagleaham in October, 1858, and 
Eaglesham than stated that Barony was liable. The 
inspector of Goran wrote to Eaglesham that unleas a 
zaferenoe was agreed to, an action would reqnire to be 
raised in the Court of Session, ss Barony and Esglesham 
were in different counties. The inspector of Kaglesham 
wrote that his Board was willing to refer, but suggested 
that a small debt action should be raised in the Sheriff 
Court at Pollokshaws, and that the consent of the 
Barony should be obtsined. On this letter being com- 
mnnicated to the Barony, the inspector wrote, consenting 
to the case being brought before the Sheriff Court at Pol 
lokshaws. The small debt action was raised by Croran 
against Eaglesham and Barony, for the aliment which 
had been thus paid for the pauper. The Sheriff decerned 
against the inspector of Eaglesham. The pauper was 
xemored and maintained by Eaglesham till November, 
1868, when the inspector gave notice to Barony that 
the paoper was chargeable to that parish, and claimed 
relief. The pr e s e nt action waa then brought to have 
this declared. The defender pleaded, rea judicata^ in 
respect of the arrangement made in 1868, and the 
dedsion of the Sheriff-Substitute of Renfrewshire, and 
that the pursuer had homologated the arrangement by 
•opporting the pauper for two years after the decision. 
The parsoer pleaded that the small debt decree did not 
ooostitute ru jfidicata to the effect of excluding the 
pnsent action. The Lord Ordinary repelled the two 
pleas of the defender, tIz., ret jadicata and homologation. 
The defender reclaimed, but the Court adhered. 



igth illt, iseo. 

I'IRST DIVISION. 

AXGVB Maodohald V, The Dughus of Leeds, axid 
▲. M. Chisholm. 

Sommons-^BemoTing— Beleranqr. 

The pursuer sued this action of damages for alleged 
illegal ejectment. The point of releyancy was raised in 
the second article of the pursuer's condescendence. * * The 
house was built about 60 years ago by John Maodonald, 
fiurm labourer at Applecross, and the pursuer had the 
anihoritj of his son and daughter to enter into and 
occupy it. The daughter occupied it herself up to June 
last, imd she never recdyed any warning to remoye, nor 
did the pursuer." The parties did not agree on the form 
of iane, and the Lord Ordinary reported the case. The 
pursuer argned^This is an action of damages for illegal 
election. 

Lord Deas— The whole ground of action is ejectiou. 
Before yon can put a man legally out, he must get 
legalljin; but yon haye no ayerment of title. 

Lex Cornelia, 1, 4, 4, 8; Duke of Queensferry y. 
Td/eTj M. 18, 848; Earl of Elgin's Trusteee, 14th May, 
1883; Anderson y. Kinnear^ M. 8, 607, were cited by 
loxnor'k oounseL 

Lord Pzesident-'It does not appear io me that we 



can grant issues in this case. It is one of ejectment, 
without a legal warrant; but there should have been a 
statement of the title of posMsrion, as well as the wrong 
done. 
The action was dismissed. 



19Ta Mat, 1860. 

SECOND DIVISION. 

Maboabbt Thomson ob Donald v. James Donald. 

Husband and WifS»*-Aliment— Aneaia of. 

The pursuer is the detader*b wife. Siie aywred thai 
ahe had been deserted by the defender in Dublin in 1841, 
and had not found him till 1869, in Aberdeen. Thai in 
the interyal he had cohalnted with another woman, and 
had contributed nothing to the pursuer's support. She 
now brought this action for reooyery of £400 of sneaii 
of aliment, and for £800 per annum of ftiture aliment. 
The defender had, in addition to an annuity of £20 a 
year from the shoemakers* incorporation of Aberdeen, 
succeeded in 1869 to upwsrds of £18,000, and £108 a 
year fnm heritage. The defender denied the desertion, 
and ayerred that it was yoluntary or by agreement, and 
ayerred misconduct on the part of the pursuer. The 
Lord Ordinary made ayisandum to the Lords of tiie 
First Diyision. 

The Aiture aliment had been i&xed by Joint minute. 
The question of the arrears of aliment remained to be 



Lord Presideni— I am not for granting the claim of 
the pursuer. It is not statsd that any debts haye been 
incurred, in payment of which such airears could be 
applied. 

Lord lyory— Eyen if the wife got what she ssks, she 
must expend it upon her maintenance before she oould 
obtain any ftirther aliment. 

Action fnood the airears dismiswd. 



IST JtTNE, I860. 

HIGH COURT OP JUSTICIARY. 

DAyiD Maxwell, Complainer, v. Alex. BlAok and 
William Mobrison, Joint Peocuratobs Pisoal 
OF PiVE, Respondents. 

Indictment— Zocttf delicti. 

The complainer was, in the Sheriff Court of Fifci accused 
of the crime of theft, ^'within or near the ahop or 
house or other premises at Roesiebrae, occupied l^ him 
in the pariah of Auchtermuohty, and shire of Pife.'* 
From the eyidenoe it appeared, and was admitted by 
the prosecutor, that the locus deUcH was in the parish 
of CollesBie, and not in Auchtermuohty. The panels 
agent asked for an acquittal on that ground; but the 
Sheriff-Substitute found the charge iMroyed,and sentenced 
the panel to thirty days^ imprisonment. A note of sus- 
pension and liberation was then preMoted. 

The Court pasaed the bill, suspended the sentenoi, 
and found th« xespondenta liable in expenaei. 



COURT OF SESSION EEFORTSl 



7th Junc, 1860. 
FIRST DIVISION. 
James Smith r. Jambs Mabshall. 
Fen Contract — Rei inierventtu^Homoloffation. 
The pnnner, aometime before Martanmas, 1814, rerballj 
agreed with the late Dr Manihall of Sandjfoid for a 
fen of a piece of ground. He obtained poaBeanon, and 
erected bnildingB io the Talne of £200. Dr Harahall 
died in 1848, but the pniaoer had neyer obtained a 
formal title prior to Dr liarehaU's death. The puraoer 
had aereral tamea paid £1 14a as a fen dnty. Some 
diffivenoea had ariflen between the porsner and defender 
abont the terma of the charter to be granted, and the 
porraer then laiaed the present action of declarator. 
The oondnaiona were that the defender was boand to 
ezecote and deliTer to the pnisoer a fen charter or fen 
diqxisition, in common ferm of the fen agreed to be 
giren him hf Dr MarahaH, and upon pajment of the 
■am of £1 14a of fen dntj. 

The defender called on the pnrsner to prodace any 
mianvea of the contract of fen, and oflbred £90 9B the 
value of the buildings; but should he be found bound to 
ezecote a dispoaitMm, he objected to grant it without a 
elanae prohibiting the keeping of poultry and a puUic- 



The Lord Ordinary found that the verbal contract of 
feu had been validated, rei intervenhu^ so fer as to 
bar the locus ptniieniUz; and that the subject and ex- 
tent of the feu and the annual feu duty had been proved 

It appeared that the pursoer had received a disposition 
from the defender's Glasgow agent, which he carried to 
the defender for his signature, and afterwards sent to 
his agent in Edinburgh, lliis deed contained the 
dauses objected to. The defender pleaded that the 
pursuer had accepted this disposition, and he was bound 
to execute and deliver no other. He was aUowed a 
Ivoof of the delivery and acceptance, which, having been 
taken, the Court feund that there were no stipulations 
igainst having a public^houae or keeping poultry on the 
liremises in the original transaction with Dr M^wAftii^ 
A&d that the defender had feiled to instruct either that 
the pursuer agreed to such conditaons, or accepted the 
dispositioii; and that the defender, as coming in place of 
Dr Marshall, was bound to execute and deliver to the 
tnirBaer a feu charter without such conditions, and feund 
the defender liable in expenses. 

12th Juks, 1860. 
FIRST DIVISION. 
Jambs Dalbtmpls o. Gkobqe Bbucs. 
Sale— Error. 
Oh 8th September, 1866, the pursoer purchased from 
the defender the estate of Wester Langlee, with entry 
at Martinmas, 1856. In the missive of aale, which was 
drawn up by the defender, the following clause occurs: 
**The rents of crop 1856 being those payable at Candle- 
mas and Lammas, 1857, to belong to you, yon paying 
the public burdens efiieiring to that crop." The rents 
trf crop 1856 were payable — not at Candlemas and 
Lammas, 1857— but at these terms in 1856. The error 
was repeated in the disposition granted in fevoor of 
tbi puioer. The prioe wm paid, and the puniNr 



entered into posnanon at Martinmas, 1856. The de- 
fender, however, uplifted the rents for 1857 «t Candle- 
mas and Martinmas of that year. The pursuer now 
sued the defender for repetition of the rents thus col- 
lected by the defender. The defender i^eaded the terms 
of the disposition aa that alone by which the rights of 
the partiea must be determined; and that, having been 
adopted and acted on, the pursuer could not claim repe- 
tition of the rente uplifted by the defender. 

The Lord Ordinary repelled the defences, and decerned 
for payment in terma of the conclusions of the libeL 
The df^Guider redsimed, but the Court adhered. 



19th June, 1860. 
FIRST DIVISION. 

James Watt MacGbxgor r. William Toxjqe. 
Heritable and Moveable — Machinery. 
In November, 1856, the advocator purchased {rom B. 
W. Dods & Co., a steam-engine, boiler, andt appur- 
tenances, standing in their yard. East Milton Street, 
Glasgow. He did not apply for delivery till 2Sd 
January, 1857, when Dods & Co. had became bankrupt. 
The trustee at first agreed to deliver; but, on 7th 
February, he intimated to the petitioner that the engine 
and appurtenances were claimed by the other defender, 
Arrol. It appeared that the engine stood in a ahed 
built on a piece of ground belonging to Wilaon, who 
had sold it to Dods & Co. The transaction between 
Wilson, and Dods & <]o., stood on a missive only. Doda 
& Co. afterwards sold Uie subjects to Arrol, and Wilsom 
granted a disposition to Arrol by agreement with Dods 
& Co. The subjects sold were deecribed **as a piece of 
ground, together with the whole houses and other erec- 
tions on the said plot or area of ground, and pertinentB, 
and all my right and interest therein.** The engine wim 
so fixed into the waUa of the shed, that the lintels of the 
door required to be removed, and it was found neoeesarj 
to make holes of half a foot to about a foot and a half m 
two or three parts of the walls, before the engine could 
be taken out. MacGregor, the petitioner, then pre* 
sented a petition to the Sheriff of Lanarkshire for de- 
livery of the engine, and the Sheriff-Substitute (Bell) 
pronounced this Interlocutor: — 

Finds, first, that the said steam-engine and boiler, 
fix>m their general connection with tlra heritable sub- 
jects conveyed, aa pertinenta thereof^ and firom tlie 
manner in which they are connected with the houaee, 
which have been bui& over them, are included in said 
disDosition: Finds, second, that if they are included in 
said disposition, then the party, viz., B. W. Dods & Co., 
firom whom the pursuer states he bought them, had no 
right to sell them, they having been vested by the said 
di^osition and sssine, Na 8^, in the defender; and if 



they are not included in said diaposition, the pursner 
has fiuled to prove that the said B. W. Dods & Co. hnd 
acquired them from the original ownor, Wilson, by any 
contract or title whatsoever, and therefore no right to 
said engine could be given by the said B. W. I^da It 
Co. to the pursoer, who, being inpetitorio^ is bound to 
instruct his title: Therefore sustams the defenoea, and 
dismisses the petitioner. 

The Sheriff adhered on appeaL MaeGfsgor advo* 
cated, but the Lord Ordinary substantially repeated the 
Sheriff-Substitute's judgment; and the Oovti without 
i ^Vj pg on dfffwidflT*!! coQiunli adhspod* 



OOUBT OF SESSION BEPOBIB. 



Uth Junk, 1860. 

FIRST DIVISION. 

JoBN M^Kbllab v. William LnrnrcwTOH & Co., and 
]u8 Crediton. 

Banbropt— Oenio. 

Tbb ponmar, wlifle under Beqneetration as a bankrapt, 
appliad for the benefit of oenio. The tmsfcee^s report 
was not IkTonrable. The ponaer was appointed to be 
taamined on 24th Febmaij, 1860. Previous to the 
pmnoer's ezamination, the oreditors* agent took certain 
olgeotlons, among others, that the petitioner being ae- 
qnestrated, and the oreditors having reftised him pro- 
teotion, the application was inoompetent. The Sheriff- 
Snbatitnte sostained this olgeotion, and reftised the ap- 
pKeation hoe statu; but, on appeal, the Sheriff repelled 
the olgection to the oompetenoy. He, however, in re- 
spect of the terms of the certificate of the troatee and 
oommiSBBonerB, adhered to the Interlocator complained 
otfl The porsoer recUiraed. 

The Lord President-— There has been an hrregolarity 
here. I cannot see how the trusteed report could be a 
ground for sustaining a plea of incompetency. The 
pteliminaiy objections being repdled, the proper coarse 
waa to let the examination proceed. I do not say 
whether it waa competent or incompetent for the Sheriff 
to say this examination shall not proceed; bat I am 
clearly of opinion that, in this case, it was a proper 
ooarse to allow the examination to take place. AH 
olgeotions to competency being repelled, it is a most 
periloas thing for a Sheriff to aay that, on the mere car* 
tifioate of a trostee, I refose even to hear this man's story, 
and without more ado, I refiiae him ceasio hoc statu. 
Clearly it was a case for farther investigation. The 
Intarlooiitor will be recalled, and the caae sent bade to 
the Sheriff for fiwther procedore. Interk)cator recalled. 



22d JtTNS, 1860. 

SECOND DIVISION. 

WiLiiAX Thomas Thomsom v. Bqbebt Cbaio ahd 
Mbs Agmxs Fabmxb or Oallowat. 

Hosband and Wife— Donation— Bankrupt. 

James Galloway, builder in Glasgow, insured his own 
lifo in name of his wife, the defender, and the premiums 
were paid out of his funds— the wife haviag no separate 
estate. Galloway was sequestrated in Jane, 1858, and 
in July following he died. There had been no ante- 
nuptial contract between the parties. This was an 
action of moltiplepoinding by the Standard Idfo Assor- 
ance Co., with whom the policy had been eflfocted— the 
fiind m medio being the sum due under the policy* <uid 
the claimants were the trustee on Galloway's sequestrated 
estate and his widow. The trustee averred that Galk>- 
way was insolvent when the policy was effected. 

The Lord Ordinary hekl the sum in the policy as an 
onerooa provision for the wifo, in fulfilment of a natural 
obligation, in so for as it was reasonable and not ex- 
oeahrey and as gratoitoos and revocable only, quoad 



exceMttiR, BelTs Com., i. 642, and the case Wight v. 
Broum, S7th January, 1849, II D., 459. If it were a 
provinon, it was necessary to know whether Galloway 
was solvent or insolvent when the policy was effected, 
and the Lord Ordinary reinitted to an accountant to 
ascertain this foot, by an examination of Galloway's 
aflkirs. The trustee reclaimed, and argued that the sum 
in the policy was a donation, and, aa such, was revo- 
cable, and waa revoked by the sequestration, Stair^ 1, 4, 
18; Kemp v. 2Vaj»ier, 1st February, 1843. For the 
widow it was argued that the policy waa a provision 
nmther unreasonable nor excessive, Maekenzio v. Aftmro, 
M. 958; BeWs Com,, L (5th Ed.), 689-642. 

Lord Justice Clerk— quoting the case of JardiM, 8 
S. & D. 642, and Lord Moncrieff's observations in that 
case— *^That the rule of the law of Scotland, whereby 
donations, inter verum et uxorem statiie mairimonio^ are 
liable to revocation, applies equally to all deeds, whether 
executed directly in the form of donation, or indirectly 
in the form of mutual contracts, or of granta taken by 
purchase from third parties, wherever such deeds do in 
truth and substance import gratuitous gifts by the one 
spouse in fovour of the other '*—«aid. That ia the doctrine 
on which I proceed in the present case. It appears to 
me that this policy, though in form an obligation hj n 
third party in fovour of a wifo, and her heirs, exeouton 
and assignees, and although it bears that the first pre- 
mium had been, and the future premiums were to be, 
paid by the wife, is nothing but a gratuitous gift by the 
one spouse to the other; and, accordingly, the conclusioa 
to which I came is, that this Interlocutor must be re- 
called, and the trustee preferred to the fund in medio. 

Lords Wood and Cowan concurred; dissentient Lord 
Benholme. 



27th Juios, 1860. 

FIRST DIVISION. 

John MaoGbbqob v, Hslrn MacGbsook, 

Bill of Exchange— Prescription— Agent. 

Thi pursuer sued the defender, aa the executor of the 
deceaMd R. MaoGregor, for payment of £208 ds 4id, 
due by him to the pursuer. The bills on which the 
action was founded were three in number, and dated in 
1849. In May, 1858, the defonder granted a mandate 
to a banker in Grantown, giving him power and authority 
to act for her, and on her behoof in all matters con- 
nected with the affsirs of the deceased. The pursuer 
chumed on R. MacGregor*8 estates, and it was averred 
that the agent had made various payments to account. 
In answer to an application for the balance, the foctor 
iTTOte:— "On looking into MaoGregor's cUum, I find 
that he has been paid up the whole claim, except £98.** 
A. note of the paymenta was sent, and it showed that 
the huit payment was made subsequent to the prescrip- 
tive period. The defence was prescription, and the 
question was, whether the ciroumstanoe, chiefiy the 
letter of the agent, elided it. 

The Lord Ordinary (Benholme) held that prescription 
▼aa eUded, and that under the mandate by the defonder, 
the writ of the agent waa the writ of the defender. The 
defonder reclaimed; but the Court adhered. 
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29iH Jdhx,.1860. 

SECOND DIVISION. 

Jambs Ewnra k Ca, AppeDanti, v. Jammb M^Clxl- 
LAKD, Trustee on James WsDsoe's seqnertnted ertsle, 
Bespondent. 

Inhibiticm----Ckypsrtikery*-SeqiieBlinit^^ 

Tbb appellants niaed an aotion m the Sheriff Court of 
Lanarkshire against ** James WaUaoe, Jan., k Co.,^ for 
payment of £1487 ITs 4d, in June, 1866; in July fol- 
lowing they used inhibition sgainst the compsny, and 
James Wallace, Jan., as an individoal partner of the 
oompsny. Arrestments were also ased on the dependence, 
and actions were aho raised in the Coort of fiowion by 
the appellants against James Wallaoe, Jan., k Co. The 
Sheriff Court actions were advocated lor jory trial, and 
conjoined with thoie in the Court of Seenon. Inthecon* 
joined actions decree was obtained against ** Jas. Wallace, 
Jan., k Co." In 1867 theestatesof James WaUace,jaii.,& 
Co., and of James Wallace, jun., sola partner of the com* 
pany, were aeqnestrated. When the Sheriff Courtaom- 
mons was raised the company consisted of two partners, 
WaDace and Daniel M'Nab, bat M'Nab retired in Oct, 
1867, WaUaoe continuing the sole partner. Wallace was 
the owner of certain heritable property. That was adid 
by his trustee, and the proceeds, £2941 8b 9d, became 
arailaUe to his creditora. Under the inhibitioQ Ewing 
k Co. claimed pre&rence to the extent of the price of 
the heritable property, and certain other preferences 
under arrestments. The trustee rejected the claim for 
preferences under the inhibition, but admitted, condi* 
tionally, the claim to a preference under the arrestments. 
Ewing & Co. appealed, and restricted their claim to the 
amount concluded fer in the Sheriff Court action, interest 
and expenses. 

The Lord Ordinary recalled the trustee's deUrerance, 
and directed him to rank the appellantB preferably for 
the sum concluded for in the Sheriff Court action. The 
principal question was whether the letters of inhibition 
were properly used so as to attach the property of James 
Wallace, jun., while the action on which the letters pio- 
ceeded was directed against James Wallace, jun., & Co. 
The respondent reclaimed. He maintained that decree 
against a company would not be such a constitution of 
the debt against an individual partner, as coald wsrrant 
an ordinary a4}adication of his heritable estate. The 
appellants argued that a summons against a compsny U 
directed sgainst each partner, and warrants decree 
against each individual partner. If the conclusion would 
warrant decree against a partner, it must also warrant 
the insertion of his name in letters of inhibition. 

The Court unanimously adhered to the Lord Ordinsiy's 
Interlocutor, and held that a decree sgainst a compsny 
is, in practical effect and legal signification, a decree 
against every individual who is, de facto^ a member of 
that company, and that on that decree diligence must 
be competent in execution against any person who is, 
c/e/acto, a partner of the company. 



0X9 JULT, 1800. 

FIBST DIVISION. 

JOWITT k SOHS V. ChABUW SlSAD. 

Ssla-Sample. 

Tbm pafsaaiB, in March, 1880, sold to George Idler, 
woollen manufaotorer at Alva, ei^t bags of wool bj 
ssmple. In April, Hunter, the puisaen^ traveller, called, 
and Miller complained to him thai four of the bags weva 
disconfbrm to ssmple. On 18th April Miller wrote to the 
porsaers and Hunter intimating thia, and requesting that 
they would order Hunter to resell the four bags. Milkr 
paid the four good bags, and credited the puisoen with 
the lour bad ones ss returned; they, however, remained 
in Miller'a posseanon, and were there when he was sa- 
questrated. On being requested to deliver them, bia 
trustee, the defender, reftised. He advertised them fiir 
sale, when Jowitt & Son applied for interdict, which the 
Sheriff refiued. They advocated, and the Lord Ordinary 
found that the four bags were, at the date of Miller^ 
aequestration, the property of the poxsaers, and lay as 
such in the premises of Miller; that the same did no* 
fell under the aequestration, could not be appropcialed 
by his creditora, and granted interdict. The dBfandar 
redaimed; but the Court adhexed. 



10th July, 1860. 

SECOND DIVISION. 

JoRH DoHALDSQir k Othxbs V. FmaT, BAXKATOnS 

AND COKPAHT. 

Appeal«-<^tion— Biitiah Guarantee Associatum. 

In an action between three partiea decree waa givesi 
against the defenders. They appealed, and the Coort 
allowed execution, pending the appeal on the pursoer'a 
finding ** caution in common form to repeat the sums re- 
covered in the event of the Interlocutor appealed against 
being reversed." The pursuer moved the Court to bo 
allowed to lodge a Bond of the British Guarantee 
Association for £10,000, in place of one 1^ an indi- 
vidual. But on the ground that the proper bosineBS of 
the Company was the guaranteeing the feithfol perform- 
ance of the duties of an office of trust, and that any other 
kind of guarantee business was not within the objects fior 
which the Company was oonstitated, the Court lefosed 
to accept the Bond. 



12th Jutt, 1860. 

SECOND DIVISION. 

WiLUAM John Scott v. Henrt Scott and Othxbb, 
Trustees of the deceased Henry Scott. 

Testament--Construction— Vesting. 

This action was for payment of £800, or such sum of 
the residue as might be found due to him as one of the 
residuary legatees under the trust dispositioin and settle- 
mont of the deceased Henry Sootfe of Bc^^t T^mce, 
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Edtuboxgh. ItwMay«Redtliat]«gtdfliaf£1000toeMh 
€f thetertatortiiDtnied nieoai were onlj payaUa on tiwir 
■orriYing their hnebande, and that the legacy of any one 
predeoeadng her husband would lapae. The dauae of 
the deed, which was written by the tertator himself; 
wHhoot any pK^bvioDal aanstanoe, was as fbUowi:— 
*'Theae soms to belong to the said Christian Soott, Jessie 
floott, and Agnes Soott, and be their eatdusiTe pr op e rty 
upon tiM death of their said husbands, as sooh may 
happen*** The husbands of these nieoes are still sHto. 
The tmslesB had paid interest on the legades since the 
death of the testator; bot the parsoer aveiTed that they 
were not entitled to do so, and were boond to repay. 
The trustees maintaihed that the legades Tested a morte 
Isftolorif, and were bound to pay interest while the 
legatees' husbands were alire. 

The Loid Ordinary held that the legacies rested a 
Morfs testaiorisy and that the interast had been properly 
paid. The punner reclaimed; but the Court, without 
hearing the defenden' counsel, sdhered. 



18th July, 18(M). 

FIRST DIVISION. 

Joan Small or M^IirroeH v. Avrasw Wxlob, 
Inspector of Cupar. 

Pauper— Belief— Bemoral. 

Tarn pai^er^ settlement was in Croy, while she resided 
in Cupar. She complained to the Sheriff of Forfar that 
the deiiBoder reftised her relief. The Inspector sUted 
thni he had giren the pauper sereral payments, but that 
■a Cn^ had admitted its liabiUty,it had directed her to 
be iwnofed. This was intimated to the pursuer, but she 
lefived to go, as she prefiorred to live in Cupar. The 
Inaipector refused to give more relief. The Sheriff-Sub- 
stitute found the pauper entitled to relief while she le- 
sided in Cupar; but, on appeal, tke Sheriff rereiaed this 
Interlocutor. The pauper adrocated. The Loid Ordi- 
nary repelled the reaaons of adrooation, and remitted 
tm^pUcUer to the Sheriff. She redaimed, but the Court 
adbeied. 



Uth July, I860. 

SECOKD DIVISION. 

FAmox Gkaham v. Wilsow k Cokpaht. 

Foots* Roll. 

Gbahak had an action in the Court of Session against 
the defenders for payment of certain sums of wages, 
which he alleged had been paid him in goods in contro- 
rention of the IVuck Acts. He applied to be admitted 
to the poon' rolL The certificates of the kirk-session 
stated that the petitioner was a miners— Has married— 
waa fifty years of age— had four diildren, the eldest 
being a son, earning 2s6d per day— the second a daughter, 
who was mairied— the other two being of the xespectiTe 



ages of four and six— that his fuxnitnre was in pawn-** 
when he could get work he earned Ss fid per day— he 
had been out of work for eleven months a nd had ap* 
plied twice at the GrangeColliery Ibr work. Tlie Court 
reftis e d the applioation. 

Lord Justice Clerk— The applicant is in aTety un* 
&Tonrable position. I do not say whether a man, earn* 
ing 2s fid a day, and with a wife and two children de- 
pending on him, would be entitled to the benefit of the 
poors' roll. But we have it on the fiMe of this man% 
own statement, that he has not taken the proper means 
to obtain employment. I suppose there is plenty of 
work Ibr miners. I am agajnat granting the appMcatioB. 



17th July, 18fiO, 

SECOND DIVISION. 

Mtsa BsATUOx Soiglaxb v. Wjluam Brnnu 

Bieaoh of Fronise of Marriage— Reparatioii—DanegH 
—Jurisdiction. 

The pursuer raised this action of damages te breaoh of 
promise of marriage. Both parties were natires of Soot- 
land. It was averred that a courtship had taken place 
between the parties in 1850, when the defender k)dged in 
the pursuer's mother's house in Dundee, and that he had 
engaged to marry the pursuer in 186S. The defender 
went to London in 1865, and the parties continued to 
correspond till 1858. The defender was married to 
another woman in 1858. The summons to thfii aetioii 
was served personally when the defender was on a visil 
to Dundee. The defender pleaded want of Jurisdiction« 
and denied the pursuer^i averments. The Lord Ordinary 
(Einloch) reported the case. The Court sustained their 
jurisdictiMi on the grounds— (1) That ScoUand was the 
loeut eoniraetui; and (2) That the defender, whsQ 
foand within Scotland, waa personally dted. 



17th July, 1880. 

SECOND DIVISION. 

Alixaitdxb Whitb ahd Othxbs, Fetitkmsn, 

Judicial Factor— Dischsige. 

Miss Wmrm left her moveable property to Mm Boaet. 
Mrs Boswt being at the time resident at Constantinople, 
her sister presented an application to the Court fiir the 
appointment of a judicial fkctor to take charge of the 
estate until instructions could be reodred ftom Mrs 
Boswt It was grounded on the averment that Miss 
White's brother had applied to be decerned executor for 
his own behoof, and that of the other next-of-kin, that 
he might thereafter raise an action of reduction of Miss 
Whiter wilL The Court appointed Mr Barstow judicial 
&ctor on the estate, of which he took diarge. The 
next-of-kin raised thdr action of reduction of the will, 
whidi was, however, compromised by Mrs Bosset con- 
senting to decree of reduction, in consideration of n sum 
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paid to her. White praunted the present petition to 
have the jadioUl lector recalled^ m the oompeting okims 
on the estate had now heen oompromlaed; and that one 
€f the next-of-kin was in ooone of ezpeding confirmation 
for hehoof of himielf and the other nextnif-kin— and for 
payment to the part/ or partiee who thoold ezpede the 
oonfirmation— and on payment of the ezpenie for ob- 
taining the flnotor's exoneration anid dischafge. 

The Lord Ordinary reported that Mr Baratow's ap- 
pcnntment had been iwcalled— that hu aoooonta had been 
remitted to an aooonntant, who had reported that there 
had been produced to him a confirmation of Jamea 
White, aa executor-dative of the deceased, and a discharge 
by Mr White as executor, of Mr Barstow, aa judicial 
footer, in which Mr White sUted Uiat he was satisfied 
with the judicial foctor'a state of acoounta— that he had 
receired the balance due to him as executor, and con- 
sented to the exoneration of the foctor by the Court— 
and that an audit of his accounts was therefore un- 
jieoeanry— but that the accountant had called attention 
to the caae of Drummontk 11th June, 1868, where the 
Court had refosed to discharge a factor without a judicial 
examination of his accounts, and an audit of his businesB 
aocounti by the auditor of the Court. 

Loid Justice Clerk— The Lord Ordinary had reported 
that there waa a discharge from the pvty interested. 
The Court could not grant a judicial discharge and ex- 
oneration, except cauMi cognUa. But if the parties were 
oontent with an extnyudidal discharge, the bond of 
caution, which waa in the clerk's hands only for the 
protection of the beneficiaries, might be given up. There 
was nothing in the caae of Dnmmond opposed to that 
The other Judgea ooncurxed. 



19tb July, 1860. 

PIB8T DIVISION. 

Axoua M^Kat v. Pstbb Bbattib, Inspector of Barony. 

Foot Law Amendment Act— 8th and 9th Yiot., cap. 88, 
sec. 86 — ^Linutation of Actions. 

TBI pursneor waa Goremor of the Bamhill Poor-house. 
He waa dismissed on 10th December, 1857. On 8th 
December, 1858, he raised an action against the de- 
fender, as representing the Parochial Board of the Parish 
of Barony, concluding, inter alia^ for reduction and 
declarator that the resolution dismissing him was illegal, 
and for payment of his sahvy. Inter alia, the defender 
pleaded that the action was incompetent quoad these 
conclusions, and cited the 86th section of the Poor Law 
Amendment Act, 8th & 9th Vict., cap. 88. The Lord 
Ordinary repelled the plea. The defender reclaimed. 
The Court adhered. 

The Lord President— We are all of opinion that the 
86th section does not apply. By it actions for penalties 
are limited to the Sheriff Court; but it never was in- 
tended to apply to actions of reduction or declarator of 
a contract, for instance, which are ever competent in 
the Court of Session. 



SOth July, 1860. 
WHOLE COUBT. 

FXTSB StKWABT 9. DOKALD MaCDOHAZJ>. 

Meaenger^i Exeeation— 18 k 14 Viet, cap. 86, no. 80, 



Tbx messenger's execution in this caae bore— ^^Thli 
anmmona of decUrator and damagea executed by me, 
Graham Maokintoah, meawnger-at-arma, agaloBl Donald 
Macdonald, defender, peraonally befora Donald Cal- 
tanach.** Thia preliminary defence was stated.— The 
summons has not been executed. The messenger does not 
set forth in the pretended execution how he asrved the 
summons, nor does he say that he i^livered a copy 
thereof to the defender. A summons not duly executed 
fells. The Lord Ordinary ( Jerviswoode) repelled the 
defence; the defender reckimed. The Second DiviwNi 
appointed the question to be argued before the whole 
Court by one counsel on each side. Counsel having bean 
heard, a minority of the consulted judgea were fer alter- 
ing the Interlocutor, but at advising a minority of the 
whole Court altered the Lord Ordinary'a Interlocotor, 
snatained the defencea, and dismissed the action. 

The opinion of the minority of the consulted judgai 
waa that, "anterior to the statute, we consider it to 
have been from time immemorial settled in oar law, that 
a measenger's execution, whether of a aummons or other 
judicial writ, required, in order to be vaUd, to aet ferth 
not merely the feet of service, but the mode hi 
which service took place. Certain solemnitieB were helci 
ossential to l^gal service, and thew aolemnities vaiisd 
according to circumatancea, being diflferent where the 
party waa personally found— where the writ waa left fer 
him at hia own dwelling-pkce— where the dwelling-plaos 
waa found looked— where the party had left the country. 
It waa considered necessary that the messongqr should 
specify the solemnities actually osed by Urn, fer a reaiOB 
which approvea itself to sound polksy— to wit, that 
thereby the Court might be enabled to determine whether 
good aervice had been made. It was a ruled point that 
an execution waa bad which merely stated that service 
had been made according to law, without aetting forth 
the aolemnities actually employed. We cannot bring 
ourselves to think that by this parenthetic clause (refer- 
ring to the Schedule to the Act, containing in itaUos the 
directory words, state whether penonaUy or olftenoiMj 
it waa intended to alter indivectiy the law and praokioa 
of Scotiand on the sutrject of messengers' execatioos. 
The principle waa a vital one, which debarred the ofBoers 
of the Uw from resting satisfied with merely stating that 
the act waa legally done, and required them to atateilMD 
it was done for the cognisance of the Court We cannot 
hold a principle ao important to have been extinguidied 
by a parentheda in a achedule." 
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14Tn November, 1860. 

FIRST DIVISION. 

Thomas S. Lixdsat (C. D. Young's Trustee) v. 
William Jounstone. 

Prooess— Reoord— Issues— 13 & 14 Vic., o. 36, b. 38 

Tbe pursuer waa trustee on C. D. Young^s seques- 
trated estate. This was an action of reduction 
under tbe Act 1696, of the sale of two engines, and 
for restitution or repayment of the price : on the 
closed record, the defender maintained that there was 
no issuable matter. The Lord Ordinary reported 
the case, oonourring in the defender's view of the 
record ; and the Court, on a hearing, were of opinion 
that the pursuer was not entitled to tbe proposed 
issue. The defender moved the Court to fiud that 
there was no i&suable matter set forth by the pursuer, 
and that as there were no admitted facts in tbe re- 
cord, the defender should be assoilzied. The pui> 
suer, on tbe other hand, maintained that the pro- 
posed issue having been disallowed, the Court should 
remit to the Lord Ordinary without any farther 
finding. 

LorJ Praident — I think it is competent for 
us now to exhaust the question, whether there be 
issuable matter in the record. . . . If after that 
nothing remain in the case which can possibly 
entitle the pursuer to succeed, it may be proper and 
oonvenient, if parties consent, that we should dis- 
miss the action without remitting to the Lord 
Ordinary ; but as the case is here upon the report of 
the Lord Ordinary in regard to i&iues alone, we 
cannot do that without consent. We are bound. 
however, to exhaust the matter as to issues, and 
having done that, by finding that there is no issuable 
matter set forth, we remit to the Lord Ordinary. 
Tbe other judges concurred. Issue disallowed, and 
I remitted. 



17Tn NovBJiBKR, 1860. 

FIRST DIVISION. 

Charles Ivkes v. Alexander Reid's Exccutor. 

Prescription — Triennial — Resting Owing. 
This action was raised in 1854 to recover payment 
of £34 17s. Id., balance of a larger account for 
oats, barley, and whisky, supplied by tbe deceased 
to the defender, commencing in October, 1840, and 
ending in January, 1844. As the triennial prescrip- 
tion applitd, the pursuer produced three letters, 
dated 28th March, 1848, September 30, 1848, and 
April 19, 1853, written by the defender to his 
agent, as proof by writ of the constitution and rest- 
ing owing of the debt. The defender aveired (1) 
That the pursuer's author bad agreed to accept of a 
composition of Ga. per pound for his debt, and 
pleaded that the purauer could not sue for more 
than the composition ; (2) That the letters did not 
admit tbe correctness of the account ; (3) That they 
did not admit the account to be i*cs!ing owing ; and 



(4) That the action was incompetent, the composi- 
tion having been agreed to. The Sherifif-Substitute 
of Banff holding the constitution and resting owing, 
proved by the letters, decerned in terms of the 
libel. On appeal the Sheriff adhered : but as the 
exact amounts of the accounts were not admitted, 
remitted to the Sheriff- Substitute to determine the 
exact amount resting owing, and for that purpose to 
receive all competent evidence. Proof was led, aud 
parties* procurators heard on its import ; but the 
Sheriff of new decerned for the sum concluded for, 
with expenses. 

Tho defender advocated. He maintained that 
the letters did not prove that £34 was due : that 
they did not admit resting owing, and that even 
though they did, the admissions must be taken with 
all their qualifications — Kyle v. Stevenson, 13th 
February, 1850 ; Smith v. Falconer^ 17th February, 
1831 ; Ritchie v. Little, 15th January, 1836 ; 
Napier v. SmiUi, 14th December, 1838 ; TurnbuU 
A. Barthwick, 12th May, 1830. 

The pursuer argued — (1) That though the letters 
coutaUied absolute admissions, there were no de- 
finite or positive qualifications. There was no 
distinct statement that the whisky had been charged 
above the contract price ; no statement of settle- 
ment by compensation or by composition ; (2) That, 
even assuming the qualifications to be absolute, the 
defender*s letters could not form evidence in his own 
favour; and (3) That a balance due being admitted by 
the lettera, but its amount being uncertain, it Wiis 
competent to ascertain that by proof of pro ut de 
jure, Graliam v. Dowly, 8th December, 1859, 
M'Gregor, 27th June, 1860; Milne v. Donaldson -, 
10th June, 1852. 

The Couii; found that the triennial prescription 
applied to the account — that the furnishings were 
made — tliat the account was never settled, and that 
the cbs^ges had all along been matter of dispute, 
and that that was not a matter, which, by the 
statute, falls to be left exclusively to be proved by 
the defender's writ or oath, but that it was open and 
competent to be investigated by a proof pro ut de 
jure : that this having been done, the defender had 
failed to prove his defence, and they decerned for 
the sum sued for, with expenses, 

SOth November, 1860. 
FIRST DIVISION. 
Smith, Buothbus, & Co., Petitioners, v. Joh:i Ros- 
TROV, Respondent. 
Bankrupt--23 & 24 Vic, o. 33, s. 2. 
The respondent, a commission agent in Manchester, 
was sequestrated on 8th June, 1860, by the Lord 
Ordinary on the Bills. He had come to Edinburgh 
on 28th April, 1860, and had resided in a hotel 
there until the date of his sequestration. In i)is 
state of affairs his assets amounted to £159 10s. 
lOd., as debts due by parties, all residing in Eng- 
land, and his dcbU as £14GU 8s. 2id. all duo to 
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debtors there. The petitionerB wore stated to be 
creditors for £364 17s. Sd. The ooDOurring credi- 
tor was Betty Worbarton, a domestic senrant of the 
bankrupt, to whom he had granted a promissory 
Dote for £75 Ss. per account of wages. The Act 
23 k 24 Vic , c 83, was paned on 3d July, 1860. 
On 10th July, the petitioners made the present 
applicati<Mi for recall of the sequestration, to which 
the bankrupt gave in answers. 

Lard President — ^This is a case clearly calling for 
the exercise of the discretion which the statute has 
given us. It would be difficult to conceive circum- 
stances to which it could more plainly point The 
Court recalled the sequestration, with exp en ses, 
excepting that of the petition, because that would 
have been requisite under the statute whether thf 
bankrupt appeared or not. 



20th NoYraiBEB, I860. 

SECOND DIVISION. 

J. A R. ToOKG k Co., 9. GfiORGE Gbahaic. 

Process — Issues — Brokerage. 

Thb pursuers are shipbrokers in Glasgow. The 
defender is owner of the ship ** Hali&x Packet." 
The pursuers were employed by the defender to 
effect a charter of the ship from Troon to Buenos 
Ayres, and they had obtained an offer to charter the 
vessel to Buenos Ayres or Monte Video, from 
Ferguson, Rennie, k Co. The defender accepted 
the offer, and the pursuers prepared and executed a 
charter-party, and lianded it to the defender, but 
be had afterwards entered into another charter- 
party with Ferguson, Beonie, k Co. This action 
was then raised for recovery of £39 7s. lOd., as 
brokerage commission due to the pursuers. The 
defenders alleged that they had rejected the offer 
made through the pursuers, and had, through another 
broker made a more fetvourable bargain with Fer- 
guson, Rennie, k Co. 

The issue ultimately adjusted and approved of by 
the Court was, — 

" It beiog admitted that the defender is owner of 
•* the ship or vessel called the ' Halifax Packet ;' 
** whether on or about the month of August, 1858, 
'• the defender employed the pursuers as shipbrokers 
" to effect a charter of the ship, the • Halifax Packet,' 
^' and whether for their services under said employ- 
" ment the defender is indebted and resting owing to 
** the pursuers in the sum of £39 7s. lOd., or part 
*' thereof; with interest." 



Landlord and Tenant — ^llineral Lease. 

Thb suspenden hold a lease of the coal and 
minerals in the lands of Boi^gaddie for 25 years, with 
an option to remove at the end of 12 years, which 
was not accepted. Tlie lease had a clause of regis- 
tratioQ in the books of Council and Session. Titers 
was no stipulation that the lease should come to an 
end, if the minerals should become exhausted or 
unworkable to profit. The tenants did not pay the 
half-year's rent due at Whitsunday, 1860, in con- 
sequence, as they averred, of the coal having become 
unworkable to profit The landlord then i^oorded 
the Bond, and gave a chaige, when tliis anspenskm 
was brought by the tenants. Besides avemng that 
the coal was unworkable to profit, the tenants stated 
that when paying the rent at Whitsunday, 1856, 
their agents liad intimated to the landlord that the 
Inspeoior believed that the minerals were not work- 
able to profit, and in paying subsequent rents they 
reserved all rights arising should such turn out to 
be the hoL In May, 1 860, the suspenders obtaioed 
an opinion of two mining engineers, who reported 
that the field was unworkable to profit, and should 
he given up as soon as possible ; and this was inti- 
mated to the chargers' agents, and from that timo 
the suspenders held the lease as at an end, and 
entitled to repetition of the rents from Whitsunday 
1857. The suspenders stated that they were to 
raise a declarator to have it proved that the 
minerals were unworkable to profit, and that the 
lease was at an end. The defendants denied that 
the minerals were unworkable to profit. The Lord 
Ordinary (Jerviswoode) refused the note, and the 
Court adhered. 

The Lord Jutlice-Clerk — I think the questii.n, 
which it is proposed to raise, is an extremely im- 
portant question, and so &r as I am aware, it is 
new. It is well stated in the oomplainer*s first ple«, 
and when it comes up it will require very delibmts 
consideration; but the remedy asked upon it at 
present is immediate liberation from a subsisting 
contract of lease containiog a dause of registratioo, 
and the question is whether in the case of such a 
lease we are to sustain this as a sufficient ground 
for interposing to prevent the use of diligence on the 
part of the landlord for reoovery nf the rent 
stipulated in the contract for a period during which 
it is admitted that this suspender was in possession. 
To do this would, in my opinion, although I am 
quite aware that such questions are for the equitable 
consideration of the Court, be inconsistent with all 
practice. There may be grounds for reducing the 
lease or for getting out of it without reduction. 
But so long as it stands, did the tenants continue to 
possess under it^ I think they are not entitled to 
this remedy of suspension. 



22kd NovEMfiBii, 1860. 
SECOND DIVISION. 

Thk Baroaddib Coal Compaht akd Others, Sus- 
penders, V. Robert Wabk akd Others, Chargers. 



COURT OF SESSION REPORTS*. 



223ID NOTSMBBB, I860. 

SECOND DIVISION. 

AXDRKW OaAHAM AND OtBKDS V. RSV. D. MaRSHaLL 
AND OtHEIIS 

Ante-nuptial Contract — Fraud. 

Thr pursuer and Miss Soott executed an ante- 
nuptial oontract, by which abe diapoDed ber estate 
to her intended husband in life-rent, for his life-rant 
use allenarly, and to the children of the marriage in 
fee. 

After the marriage, Mrs Qraham assigned to the 
defenders, as trustees, certain insurance policies, the 
destination of which was di£Ferent from that in the 
marriage contract, the husband being excluded, and 
the fee provided to the defender and his children. 
Mrs Graham also executed a trust disposition of her 
estate in fevour of trustees, with a destination also 
different from that in the marriage contract Mrs 
Graham died in 1858, and the pursuer for hunself, 
and as administrator in law of his children, raised 
this action of reduction of the deeds granted by Mrs 
Graham subsequent to the marriage. 

Neither Mr Marshall, nor his wife, nor the trus- 
tees under the trust disposition, appeared in the 
action ; but the trustees nnder the trust assignation 
appeared. Tru8tee*8 defence was that Mr Graham 
had homologated the deed. This Mr Graham denied. 
The plea of homologation was afterwards departed 
from. 

The Lord Ordinary reduced both the trust assig- 
nation and the trust disposition, in absence, as 
gmnted in coutravention of the ante-nuptial oon- 
tract ; and this judgment was acquiesced in. 

The Lord Ordinary afterwards pronounced a 
judgment finding the trustees bound to account for 
the trust funds, without any deduction of expenses 
in the action, and found no expenses due to either 
party. The pursuers reclaimed ; but the Court ad- 
hered, and found them liable in the expense of the 
disoonion. 



under the Great Seal, followed by infeftment in 
1784 ; (5 and 6) preoept from Chancery in 1820. 
In support of his personal right he produced an 
extract tack dated in 1690 by the Crown. This was 
never extinguished by inhibition. 

The Lord Ordinary (Ardmillan) found that the 
defender had not instructed an heritable right to 
the teinds, and that he could not now found on the 
tack of 1690. 

The defender reclaimed. The Court recalled the 
Lord Ordinary's Interlocutor, and found that the 
defender had instructed a good heritable title by 
prescription under the charter of 1784, assoilzied 
him from the demands in the information, and 
found him entitled to expenses. 



12th Dbobhbbr, 1860. 

FIRST DIVISI ON. 

Lord Advocati v. Charles Balfour. 

Teinds— Heritable Title. 

This was an information in Exchequer for recovery 
of the sums (1) of i'3287 88. Id. for teinds of crops 
of years from 1849 to 1856, of the lauds of Balgonie 
and part of Markinoh ; and (2) interest thereon, 
amounting to £619 Os. 6d. The defence was a 
good heritable right, and alternatively, an unextin- 
guished tack. The defender produced in support of 
his heritable right (I) a signature passed in 
Exchequer in 1706, and superscribed by the Queen ; 
but no charter or sosine followed on it ; (2) charter 
of rengnation under the Great Seal in 171 9, followed 
by infeftment, concluding with a clause, '*eum 
decimU tarn reetoriU quam vioari't totarum dliorum 
que predict/* (3) charter of resignation under the 
Great Seal in 1754 ; (4) charter of resignation 



14th DicmcBEB, 1860. 
SECOND DIVISION. 
nxHRT Jack «. Robert Thoh. 
Pauper — Settlement — ^Relief. 
Thb Inspector of Dundee sued the Parish of 
lUttray for reiroburgement of £149 5s. lid., made 
for the aliment of John Donald, a pauper, and his 
children. It sppeared that Donald had been bom 
in Rattray — that he had taken up his residence in 
Dundee in November, 1848, and resided there till 
1849, when he died— that in February, 1848, he 
had applied for parochial relief, and in that month 
and March following he had received the sum of 
98. 6d.— that he had a family of five children, the 
oldest of whom was twelve years of age at the period 
of receiving relief — ^that though not a robust man, he 
was able to earn from 78. to Ss. per week at his trade 
of a weaver, and his fiimily assisted him to some 
small extent. In these circumstances, the SherifT- 
Suhetitute found Liff and Benvie, as Donald's birth 
settlement, liable in relief to Dundee for the sums 
advanced by Dundee, and decerned accordingly. 
On appeal, the Sherifi* reversed this Interlocutor, 
finding that at the time Donald received parochial 
relief be was not a proper object, being in the esti- 
mation of law able-bodied, at least able to work for 
his &mily. The pursuer advocated. The Court 
having recalled the judgments of both Sheri£&, found 
that Donald, when he received pecuniary aid, was 
not legally entitled to paroch'al relief and that no 
other time within the period of his residence in 
Dundee did he become a proper object of parochial 
relief, or apply for or obtain such relief; and there- 
fore found that Donald had not lost his residential 
settlement in Dundee, and assoilzies Rattray from 
the oonduuons of the summons. 



20th Dscbmbeb, 1860. 

FIRST DIVISION. 

Johsi Andkbsok Sii0DaRA88,Rec]aimerand Defender, 
V. Shaw Stewart, Respondent and Pursuer. 



COURT OP SESSION REPORTS. 



Minority and Lesion — Quadriennium tUtU — Reduc- 
tion. 

The panuer, Shaw Stewart, ytBa bom on 3rd July, 
1831, and was major on 3rd July, 1852. The quad- 
rUnnium utile expired on 3rd July, 1856. Snod- 
grass was bolder of a bill of whioh Stewart was 
indorsee, and he raised an action against Stenrart 
and others for the contents in 1855. Stewart 
lodged defences to this action, pleading minority, 
and that the bill had been granted to his hurt and 
lesion. In 1857 this action was sisted that he 
might bring an action of reduction of the bill. 

This action of reduction was raised in May, 1857. 
The defender pleaded that the bill sought to be re- 
duced had not been challenged within the quad- 
riennium utile, and the action was therefore incom- 
petent The Lord Ordinary (Ardmillan) repelled 
the plea. The defender reclaimed, and maintained 
that a minor could only effectually challenge a deed 
granted to his hurt and lesion in his minority by 
reduction within the qutdrietmium utile — (Bell, 
Prino, 4 ed., 2099; Stair, I. vi. 44; More's Notes, 
p. 47; Erskine i. 7, 35 ; Waddell «. Gibson, 18th 
Jan., 1812 ; Baron v. Harvie. M. 9038.; M<Dougall 
V Arbuthnot, 6th Nov., 1681, M. 9044.) The pur- 
suer answered that he had challenged the bill judi 
cially by stating the plea of minority and lesion in 
the former action within the quadriennium utile, and 
cited Montrose v. Buchanan, M 9046 ; Murray «. 
Cochran, M. 9041 ; Belshes, M 9045 ; A v. B., M. 
9045; Telfer «. Baron, 30th Nov., 1844, 7 D. 170.; 
I Bankton, p. 180. 

The Court recalled the Interlocutor reclaimed 
against, and dismissed the reduction; holding that 
there were no equivalents to challenging a deed 
On the ground of minority and lesion, and that re- 
duction within the quadriennium utile was the only 
mode recognised by law. 



21sT Decbkber, 1860. 

SECON D DIVISION. 

Jafpb Brothbas, Pursuers, v. JoHir RiToniK, 
Defender. 

Sale — Contract — Warranty. 



chasers then raised an action for the difference of 
price between what they bad bought from the defen- 
der and what they had piud in the market 

The Sheriff sustained the defences, and aasotlzied 
the defender. The pursuers advocated and pleaded 
(1) the commodity supplied to the pursuers being 
different from that which formed the subject of con- 
tract, they were entitled to reject it, and to rescind 
the transaction ; (2) the pursuers having by reason 
of the non-implement of his contract by the defen* 
der sustained loss and damage, were entitled to 
recover the same — Budge «. Wain, Dec, 18 1 G 
(1 Starkie, 504); Gardner v. Gray, 6th March, 
1815 (4 Campbell 114); Gompertz v Bartlett, 
14th Nov., 1853 (2 Ellis <b Blackburn, 849) ; Allan 
V. Lake, 25th May, 1852 (18. 2 B., 560); Nicbol 
V. Qodts. 6th June, 1854 (10 Hurl and Gord. Exch. 
194 ; Chitty on Contracts, 402.) The fifth section 
of the Mercantile Amendment Act did not apply to 
a case where the goods delivered were deficient in 
quantity or were different from those bought. 

The defender pleaded (1) the goods delivered 
being substantially of the same character as the 
article sold, there were no grounds upon which he 
should be made liable in damages as for breach 
of contract; (2) the advocators having pur- 
chased the goods after inspection, were not entitled 
to claim damages as for breach of contract in the 
absence of any averment or proof that the respon- 
dent was aware that the flax was mixed with jute ; 
(3) the respondent not hating warrauted the quality 
or sufficiency of the goods sold, they were, with all 
fitults, at the risk of the purchaser, iu terms of the 
Mercantile Law Amendment Act, 19 and 20 Vic, 
c. 60. ; (4) the respondent having offered to allow 
the insufficient or defective yam or jute to be picked 
out» and to re-place the quantity so picked out by 
sound yam, be did all that was incumbent upon him 
under the contract. 

The Court recalled the Sheriff^s Interlocutor, and 
found that yam composed of flax mixed with juto 
was not flax yam, that the pursuers were under 
the necessity of buying another quantity of flax 
yam, and they were in consequence entitled to the 
difference between the contract price and the price 
paid for the second quantity of yams, and decerned 
accordingly, and for expenses. 

The Ix>rd Justice Clerk — This is not a question 



n* 1. J r xv J r J J 1 or\ of warranty, but a case in which a merchant sells as 

THBpursueH. purchased from the defender 4120 g^ ^^ j,,^^ ^^^^ ^^^ ^^^ ^„t to be ao. 

spmdle. of 8 lb. unbleached flox yarn, which was ^^^ ^^isLnt thing, namely a mixture of fl 



previously seen and examined by the purchasers. 
Delivery was taken, and the price paid by bill at 
one month. The flax was sent to bleach, when it 
was found that 305 spindles were mixed with jute. 
This was intimated to the seller by the purchasers, 
with the request that the mixed spindles might be 
replaced by pure flax. Practically, this was not 
done, although there was some doubt as to bow this 
offer was received by the seller, and the purchasers 
retumed the whole goods, went into the market, and 
purchased other goods. The market having risen, 
a higher rate was paid for the goods so bought. 
The Bill granted for the price was retired at matu- 
rity, but the seller re-paid the amouut. The pur- 



thing, namely a mixture of flax and 
jute, and so does not furnish the commodity which 
he contracted to deliver ; and therefore the pur- 
chaser is entitled to reject the goods offered. Tliat 
right of a purchaser is said to be founded on express 
warranty according to the phraseology of the law of 
England; the description of the subject in the con- 
tract being held to amount to that, we say that that 
right is not founded on the law of warranty, but on 
the fact that the seller has failed to deliver goods 
answering to the contract, and so has fidled to fulfil 
his contract. 
The other judges concurred. 



COUET OF SESSION EEPORTS. 



22o Dbokmbbb, 1860. 
FIRST DIVISION. 

ISABBLLA. RdSSELL OF AkDEBBON V. AgKES AnDBBBOX 

and Gtdebb. 
Ha judicata. 

FcTKB Akdbbson, the pursuer's husband, id 1848, 
applied to be ooufirmed executor nominate of Alex- 
ander Anderson, in virtue of an alleged holograph 
testamentary letter. Anderson's sisters, alleging 
that the letter was a finrgerj, raised an edict to have 
themselves decerned executors, qua nearest of kin 
These processes were conjoined; and after a length- 
ened litigation, the defenders were successfuL Peter 
Anderaon died while the cases were pending, and his 
widow, the pursuer, was sisted in his stead. The 
present action was for declarator that the pursuer 
was entitled, as representing the deceased Peter 
Anderson, to receive and demand payment from the 
defenders of the whole moveable means and estate 
which belonged to the said Alexander Anderson ; 
and that the defenders should make over to the 
pursuer the whole amount of his estate. The al- 
leged holograph testamentary letter founded on by 
Peter Anderson, was now founded on by the pur- 
suer, but in the former actions the Court had deter- 
mined that the letter was not in the writing of 
Alexander Anderson. The defenders pleaded rea 
judieata^ the same subject matter having been dis- 
pk»ed of in the former actions. The Lord-Ordinary 
(Kinlodh) sustidned the plea, and assoilzied the de- 
fenders. The pursuers contended that the plea of 
r» judicaia was not valid, because of a difference 
in the subject matter of the two actions, the pro- 
ceedings formerly having had for their object to 
obtain the office of executor, while the present were 
to enforce the beneficial interest in the succession. 
The former proceedings were in the Commissary 
Court, and in the Court of Session and House of 
Lords, as consistorial Courts of review ; the present 
were under the ordinary jurisdiction of the Court 
of Session. But the Lord- Ordinary held that it 
was of no moment that the one process bad been in 
the Commissary Court and the other in the Court 
of Session, if, in truth and in substance, the same 
point hod been litigated and determined in both. 
The pursuer reclaimed. Tlie two actions were not 
identical. The former action was for appointment 
to tl\e office of executor. The genuineness of the 
testament had been determined incidentally but not 
finally, and could only be so in a reduction. The 
judgments pleaded sb res judicata were in a different 
Court. The Commissary jurisdiction was limited, 
and the'r judgments could be res judicata only in 
questions within their jurisdiction. Forgery was 
not within their jurisdiction; nor could they settle 
a question of property. A decision in one Court 
did not form res judicata in another. In England 
it had been decided that a previous decision was 
not res judicata unless pronounced by a Court of 
concurrent jurisdiction. The proceedings were dif- 
ferent — the parties sued in different capacities — and 
the grounds of action were different. The pursuer 



now sued as universal legatory, formerly it was as 
executor nominate of Alexander Anderson. The 
conclusions were different. In the former action 
she sued for an office, she now demands property. 
The following authorities were cited: — Milligan v. 
Milligan, 17th Jan., 1827, Eames' Elucidations, 
ed. 1000, Art. Bes Judicata; Proc. Fiscal of Glas* 
gow V. Cowan, M. 7486; Murray v. Howieson, M. 
7482. Bell's Priuc, 4 ed., sec. 1889; Erskine 3, 
9, 27; Walker c. Chatto, M. 14064; Gordon, 
Craigie, & Stuart, p. 60; M*Nab v. Hamilton, 22d 
Dec., 1881 ; Gillespie v. Russell, 26th June, 1857; 
D. lib, 44, 2, 1, 31; 18 Pothier's Pandects, 163, 
ed. 1823, D. 44, 7. 25 , Stair. 4, 40, 16 ; Kames' 
Elucidations, p. 180; GJendinning «. Neilaon, 4 
Brown's Sup. 470; Heddle v. Baikie, 14th Jan., 
1846; Jurist, vol. 18,170. 

The defenders answered, the plea was well founded. 
The object of both actions was to obtain poeseasion 
of Alexander Anderson's moveable estate. The 
same fact had to be inquired into— the genuineness 
of the alleged testament. If the parties were the 
same, and the substance alike, it mattered not that 
the actions were in different Courts. They cited 
Karnes' Elucidations, p. 183, D. 44, 2, 14, D. 44, 
2, 3, 6, 7, 14, 21, 27; Voet ad PandeUas, 4i, 2, 3, 
Erskine, 4, 3, 1, 3; Campbell «. Grant, 30th Nov., 
1827» 6sh. 188; Strathmore v Strathmore's Trus- 
tees, 24th May, 1833; Meggat v. Secular, 30th May, 
1833. 

The Court adhered. 

The Lord-President — The question truly is this, 
whether the matter is the same as that raised in 
the former action ? The pursuer put forward 
his petitions as executor against the demand 
of the next of kin. He put forward his double 
position as executor nominate and as universal 
legatory. Both were relevant matters. The ques- 
tion came to be whether the document was genuine, 
yea or nay ? The answer to that question would 
turn the decision the one way or other ; it would 
determine whether, on the one hand, the office of 
executor was to be given to the next of kin, on the 
footing of the deceased having left no settlement ; 
or, on the other hand, whether the office was to be 
given to Peter Anderson, as executor and univeraal 
legatory. That was the matter litigated, and it was 
decided by the Commissary, repelling the objections, 
and giving effect to the demand of the next of kin. 
The pursuer again appears and aays, now you have 
got the estate, hand it over to me as universal 
legatee ; I think this is precisely the same matter. 
If he had been universal legatory he would have 
been entitled to get this estate. What is raised 
here is truly the same matter as ' that which was 
raised, relevantly and competently, in the former 
actions. 



11th January, 1861. 
SECOND DIVISION. 

Qko. Ed, PtTEBB, Advocator, «. Tbouas Fikniobait, 
Respondent. 

Master and Servant — Culpa — reparation. 



COURT OF SESSION REPORTS. 



Thb respondent was a worlLman io the advocator's 
service, who was then conti actor for lajinp: pipes to 
convey the Loch Katrine water into Glasgow ; 
while in bis service* a trench had fallen in, and a 
36-inch pipe, which had been laid down alongside 
the trecch, fell in and iujared the respondent. Be 
raised an action of damages in the Sheriff Court at 
Glasgow, in which evidence was led. It appeared 



8 and 9 Vic, c. 26, entitled "An Act to prerent fish- 
ing for trout or other fresh-water fish by nets, in 
the rivers and waters of Scotland/ in so far as he 
had' fished for trout or other firesb-water fish, 
by means of nets, in the Deveron, at a place 
where it flowed by or through hia fiurm, for doing 
which he had no right or written permission from 
_ the petitioner. Dempster's defence was that the 

that the pipe, about 2^ tons weight, was laid down I petition was not relevant, it not being unlawful for 
near the trench, which was not ranced or supported, | a tenant to fish on his own fiirm. The Sheriff Snb- 
and these two causes combined caused the sides of! stitute sustained the defence. The petitioner appealed 



the trench to give way. The evidence varied as to 
the depth of the trench — some of the witnesses 
stating it to have been seven, others four or five 
feet deep. The advocator proved that he bad em- 
ployed men of sufficient skill and experience as fore- 
men and managers, but he admitted that he himself 
took a general superiotendence of his contracts, and 
that at this particular part of his contract he bad 
personally superintended the works. The Sheriff- 
Substitute found that there had been a certain 
amount of negligence on the part of the defender, 
or bis foremen or managers, for whom he was re- 
sponsible, and found him liable in £iO damages. 
The Sheriff, on appeal, adhered, but increased the 
damages to £80. In the present advocation the con- 
tractor argued that no fault had been proved against 
either himself or his manager or foreman. The 



to the Circuit Court at Aberdeen, from which 
the case was certified to the High Court It wa» 
held by both parties that there was nothing in 
Dempster's lease to affect the question. 

The appellant argued — ^The proprietor of the 
land alone had the right to fish for trout — a right 
of access to the banks of a river for other purposes 
did not confer that right. A tenant fiu^er had 
only right to the produce of the soil — He oould not 
kill game. His right to kill foxes and rabbits was 
founded on bis right to the produce, which tbes& 
animals destroyed. Fereruson «. Sheriff, 18 July, 1844, 
Stair, 2, 9, 1. Ersktne, 2, 6, 20, Hopetoun «. Wright, 
17 Jan., 1860, Colquhoun, M., 4997. Moncrieff «. 
Amott, 13 Feb., 1828, F.C. Craig, 2, 8, 22. 

For the respondent it was muntained, trout were 
fercB naturcB. Erskine, 2, 1, 10; Stair, 2, 3, 69; 



question was, did the master adopt such reasonable | Bankton. 1, 505. Any one in possesnon of a river's 



precautions as might be thought sufficient to prevent 
accidents ? He had employed a manager and fore- 
man of proved skill and experience. A master was 
not liable for injury to one servant through the neg- 
ligence of another, and in principle a foreman could 
not be distinguished from an ordinary woikman. 
F^r the respondents— It was proved that there was 



banks might take trout. The tenant was legally in 
possession of the banks, Carmichael M., 9645. 
MacKenzie «. Rose, 26 May, 1830. 

The Court sustained the appeal, revereed the 
judgment, and remitted to the Sheriff. 

Lord Jtulloe Clerk — We are of opinion that au 
agricultural tenant, has not, as such, any right to 



negligence on the part of the advocator himself, fish in a stream running by or through his fimn. 
Though a master was not liable for injury caused I with any net of any kind or description. Whether 



by a workman to another, he was so liable for the 
negligence of a foreman. 

The Court held that in the evidence it had been 
proved that there was fault and negligence on the 
part of the defender personally, which was the cause 
of the accident, and that it was unnecessary to con- 
sider the alternative grounds of liability on the 
alleped fault of the foreDr>an and manager. The 
Sheriff's Interlocutor was recalled, but substantially 
repeated, finding the advocator personally liable, 
and fixed the damages at £80, with expenses. 



Hta January, 1861. 

SECOND DIVISION. 

The DuKB OF Richmond v. Peter Deufsteb. 

Landlord and Tenant— Troutfishing. 

Dempster is a tenant of the farm of Pitscurry, the 
property of the Duke of Richmond. The Duke 
presented a petition against Dempster, setting forth 
that he had been guilty of a breach of the statute 



an agricultural tenant, as such, may have right to 
angle or not, or to fish in any other way for fresh- 
water fish, is not hvjus loei, because the statute 
deals entirely with net-fishing, and contemplatee no 
other kind of fishing. 



17th Jamuabt, 1861. 

SECOND DIVISION. 

G. A. BoETTCHBB V. The Carrom Comtakt. 

Maritime— Collision— Reparation. 

Thb pursuer was Master and Owner of the barque 
<<Camilia," which, on 30th September, 1859, 
sailed from Grangemouth to Memel. When some way 
down the river Carron the wind fell, and anchor 
was cost. The steamer " Grange" in coming up the 
river, came into collision with the '* Camilla," while 
at anchor, and was taken bock to Grangemouth to 
be repaired. This action was raised for reparation 
of the damage done. The case went before a jury, 
who return^ a verdict, finding that the oolluion 



COUBT OF SESSION REPORTS. 



took place through the fiiult of hoth parties, in the 
proportion of two-thirds to the defenders, and one- 
thml to the pursuer; leave was given to the defenders 
to move the Court U> reduce the damage to one-half 
of the loss actualljsustainedy if the Court should be of 
opinion that the loss ought to be borne by the 
parties equally. 

On a motion for the applioation of the Terdiot, 
it was argued for the defenders that it should be 
entered up for them, because the damage was 
owing to the &ult of both parties. M'Naughton 
V. Caledonian Railway Company, 17th Deo., 1858, 
where it was held that the party injured could 
not recover. The rule had been applied to all kinds 
of injuries on land, and was equallv applicable to a 
collision in a river. The principle was applied in 
England to collisions of ships. No doubt the case 
of La Neve was apparently adverse, but it was 
explained in this way, that the English Court of Ad- 
miralty did not extend over inland navigable rivers, 
which the Admiralty court of Scotland did below 
the first bridges, or within the flood marks-^ 
1681, c 82. 

It was argued for the pursuer, that the presiding 
judge had directed the jury that the case of La 
Neve was applicable, and this direction was not 
excepted to. This was a proper maritime case, 
to be decided by the rules of Scottish maritime law. 
Erskine, 1, 3, 38 and 84, 1 Wm. 4, c. 69, sea 21. 
There was no rule for holding that the ordinary law 
as to accidents should be applied to this case. 

The Court apportioned the damages equally be- 
tween the pursuer and defender. 

TIte Lord JusUee Clerk, — ^The collision took place 
not in the open sea, but in a navigable river, the 
Carron. But the jurisdiction of the Admiralty 
Court of Scotland is not confined to high seas, it 
extends to '*all ports, harbours, or creeks of the 
^'same, and firesh-water or navigable rivers below 
^'tbe first bridge or within tbe flood's mark, so far 
''as the same does or can at any time extend/' 
It is impossible to say that there is any peculiarity 
in our jurisprudence, in this department, which dis- 
tinguishes it from the maritime law of other nations, 
or in particular from the Admiralty law of Eng- 
land. The maritime law of Europe has, from the 
earliest times, applied tbe doctrine of average in 
cases of collision. It appears to me that the great 
weight of authority is in fitvour of equal division. 
But what is of the greatest importance for us is, 
that it is the only principle of division of loss in 
cases of this description which has been, in modem 
times at least, sanctioned by the courts of England 
and Scotland, and we are bound to disregard this 
finding of the jury, and to reduce the damages to 
one haJf actually sustained by the purauer as owner 
of the '< Camilia." 



17th Jamuabt, 1861. 

SECOND DIVISION. 

David Cbovbib v, William M*Ewsir. 

Small Debt Act — Review — Circuit Court. 

The pursuer in this action was summoned to the 
Small Debt Court, the citation to which was dated 
25th March, while the day of compearance was 
stated to be 13th March. This il^as explained to 
be a clerical error, and that m the principal sum- 
Dious the diet of compearance was 13th May. The 
Sheriff decerned in absence.^ Crombie was charged 
on 20th May, 1859 ; on 3r^ June his effects were 
poinded, but in the schedule of poinding the credi- 
tor's name was omitted. The pursuer then raised 
an action of damages in the Court of Session for 
£300. Bis pleas were (1) that he had received no 
citation to nppenr on 13th May ; (2) the poinding 
following on the decree obtained was null aud void 
from informalities ; (3) debt sued for not due ; and 
(4) damages having been sustained, reparation was 
due. The defender's pleas were, let, the action was 
incompetent in respect (1) the small debt summons, 
execution of citation, and decree, were ex facie regu- 
lar, and not liable to challenge ; (2) the defender 
had fiiiled to avail himself of the statutory power of 
re-hearing, could not now sue for damages ; (3) 
the decree and proceedings were legal and regular, 
and not liable to be opened up or set aside. The 
Lord Ordinary (Neaves) found that tbe pursuer had 
not set forth any competent or relevant grounds 
sufficient to support the conclusions, and di:smi8sed 
the action. 

The punuer reclaimed, but the Court adhered. 



18th Jahuabt, 1861. 
FIRST DIVISION. 

Thb Pbesbttert of Blqik akd Others, v. The 
Magistrates ahd Towk Council of Elgih. 

Church-Presbytery — Burgh School — Public School. 

This was an action of declarator to have it found and 
declared that the school or academy of Elgin was a 
public school, and as such fell within the jurisdic- 
tion, superintendetice, aud control of the Presbytery 
of Elgin and the other judicatories of the Church of 
Scotland, in virtue of the Statutes 1633, c. 6; 1690, 
c. 17; 1693,0. 22; 1706, c. 6; and 43 Geo. III. o. 
54 ; as well as in virtue of the common law. Elgin 
is a royal butigh, and the parish is partly bui^hal 
and partly landward. A grammar and music school 
existed in Elgin prior to the Reformation, and was 
endowed by King James the Sixth. The music 
school was, about 1659, converted into an English 
school, in which sacred music was taught ; and it 
was alleged that the Magistrates and Town Council 
of Elgin always acted as patrons, and took the 
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initiative in the appointment of the teachers. In 
the course of last oentuzy, these sohools were com- 
biued and remodelled, a new school-bouse built, 
and was called the *' Elgin Academy.*' The pur- 
suers complained that the defenders had infringed 
on the jurisdiction of the presbytery, eg. bad 
appointed teachers not members of the church, 
without trial before the presbytery, and without 
subscription to the "Confession of Faith/* had 
separated the offices of precentor and English 
teacher, which had always been conjoined. Parties 
did not agree under what authority the (different 
changes in the constitution of the school hkd been 
effected, and the acts of jurisdiction alleged to have 
been exercised by the presbytery. On a hearing 
before Lord Handyside in January, 1856, he 
reported the case to the Court, and in a note he 
indicated an opinion that burgh schools fell under 
the Acts 1693, and prior statutes, giving the right 
of superintendence to the presbyteries. But as the 
defenders alleged a contrary usage as controlling the 
application of the statutes — which was a relevant 
ground of defence as regards Scottish statutes — they 
craved to be allowed a proof (I) that the Grammar 
and English School of Elgin were extinguished in 
1800, and in the following year the present 
academy established, and that it had always been 
treated as a school or institution distinct from the 
Grammar and English School formerly in existence ; 
(2) that the present academy had never been treated 
as under the cognizance and jurisdiction of the 
Presbytery, but had been under the control of the 
Magistrates and Town Council ; (3) a general proof 
that Presbyteries of the Church had never exercised 
any superintendence over burgh schools, or public 
schools, or academies in the burghs of Scotland, the 
appointment of the teachers in which was in the 
hands of the Magistrates and Town Council of 
burghs. Under certain reservations, the Court 
allowed a proof to both parties. This proof was led, 
and parties heard by the Court, who pronounced an 
Interlocutor finding that the Elgin Grammar School 
as it existed prior to 1800 was a public burgh 
school — that the sang or music school was also a 
publio burgh school — that in 1800 or 1801 these 
schools were united, and a new building erected, 
but that the new establishment retained its charac- 
ter of a public school, and was the public school of 
Elgin; and appointed parties to give in cases on the 
question, whether the right of superintendence over 
schools vested by law in Presbyteries extends to 
burgh schools or publio sohools within burghs. 
Cases were given in by both parties. The opinion of 
the Court was delivered by 

Lord Deas — I agree with Lord Handyside, Ordi- 
nary, in thinking that the statutes are applicable. 
I have no doubt at all, that these Acts of 1690 and 
1693, are applicable to publio burgh schools. The 
only other publio schools to which they could be 
applicable was parish schools ; and of these, there 
were yet comparatively few. On the whole, I 
would conclude by applying to these statutes the 
language which Lord Chancellor Loughbourgh used 
with reference to one of them — the Statute 1693, 



in the case of M'Culloch, already mentioned, when 
he said — '* I cannot, in defiance of the Act of Par- 
liament, maintain that schools are not under the 
cognizance of Presbyteries. It is there expressly 
laid down, and that they are and shall be liable to 
that jurisdiction ; neither am I at liberty to enquire 
into the propriety of that regulation.** 

The Court pronounced an Interlocotor finding 
and declaring in terms of the conclusions of the 
libel. 



24th Januabt, 1861. 

SECOND DIVISION. 

Peteb Bxattie, Suspender v. Jobh Gemmxix, 
Charger and Respondent. 

Lunacy Act — 20 h 21 Vic, o. 71. Commitment of 
Lunatio— Expenses. 

The respondent is one of the Procurators Fiscal of 
Lanarkshire. In December, 1859, he presented a 
petition to the Sheriff, that Bobert Bittle, from 
medical certificates, appeared to be furious or fa- 
tuous, and in a state threatening danger to the 
lieges, had been found at large and apprehended; 
and he craved warrant to commit him to the Glas- 
gow Boyal Lunatic Asylum until cured, or caution 
found for his safe custody, and craved decemiture 
against the Barony Parish, of which the defender is 
inspector, for payment of such a sum as might be 
necessary for the lunatic's maintenance, and also 
the expense of apprehending him. Warrant was 
accordingly granted for his commitment^ and for 
citation in the usual way. The suspender was cited 
as a witness. At the examination an assistant in- 
spector attended for the Barony. The Sheriff 
found Bittle to be lunatic and dangerous, granted 
warrant to commit him to Gartnavel Asylum ; 
found the Barony Parish liable ad interim for 
Bittle 's maintenance, and decerned in the respond* 
ent*s favour against the Parish therefor, as well as 
for the expense of apprehending the lunatic. The 
Fiscal charged the inspector, who suspended. The 
suspender averred that the Sheriff had no power to 
do anything else than issue an order addressed to 
the superintendent of an asylum for the oommitp 
ment of the lunatic in the asylum, and the liability 
for expenses must be fixed and recovered by separate 
procedure. The Fiscal stated the course followed 
in this case was that adopted in all similar ones 
since the Act 20 k 21 Vie, o. 71, the inspector 
having refused to take proceedings under the Act, 
and no objection had hitherto h«en taken by the 
Inspector of Barony. 

The Lord Ordinary (Neaves) found the deliver- 
ance of the Sheriff to have been incompetent and 
uUra vires, sustained the reasons of suspension, 
and suspended simpliciter. The Procurator Fiscal 
reclaimed, but the ooiut adhered. 
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25tb, January, 1861. 

SECOND DIVISION. 

Pbtbb Bbattis v. Faknt Akst MAHOif or Wilbon. 

Poor Law Act, 8 & 9 Yio , c. 83. — Deportation of 
Pauper — Settlement. 

Thb adyooator, Beattie, presented an application to 
the Sheriff under 77th section of the Poor-Law Aot» 
£:>r removal of the respondent to Belfiist, as she had 
been bom in Ireland, and had not acquired a settle- 
ment in any parish or combination in Scotland, or 
if acquired had not retained such settlement, and 
that she had two children who had not gained a 
aettlement in Scotland. Medical certificates were 
produced, and the pauper admitted that her hus- 
band had resided in the city parish from 1843 to 
May, 1855,' when they removed to the Barony parish, 
where she resided till August, 1859, in which year 
her husband had deserted her, and in October of 
that year she had applied for relief. The children 
were bom in the City parish. The Sheriff refused 
the warrant to remove, finding that when a poor 
person *' has not acquired or gained " any settle- 
ment in Scotland, the poor person may be removed, 
but where a settlement has been once gained and 
lost, the Sheriff has no such power of removal. 
The inspector advocated, and the Court altered the 
Sheriff's Interlocutor, and found that the respond- 
ent had been bom in Ireland — that she had no 
aettlement in Scotland — that she had become 
chargeable in the Barony Parish, and remitted to 
the Sheriff to grant the prayer of the petition to 
remove the pauper. 



5th Fbbbuart, 1861. 

FIRST DIVISIO N. 

R. Jic M. Faulds V, Joseph Towksesd. 

Theft — Sale — Vilium reale. 

Thb pursuers brought an action in the Sheriff 
Court at Glasgow for payment of £30, the alleged 
value of a horse which, having been stolen, had 
been sold to the defender, and destroyed, and used 
by him in the course of his business, as an artificial 
manure manufiusturer. The defender's practice 
was to purchase animals only in the evening. The 
horse in question had been bought on the night of 
8th July, 1858, for 12s. from a person who said he 
was the owner, and it was immediately killed and 
used. The horse was found to have been stolen 
shortly before the purchase ; and the thief was 
afterwards tried for the crime and convicted. A 
proof was led in the Sheriff Court ; and as to the 
value, it was conflicting— one set of witnesaes 
stating that the horse was worth from £20 to £30, 
while another set stated that it was not worth more 
than a few shillings. The defender had tendered 
£1. The Sheriff-Substitute (Smith) assoilsied the 
defender. On appeal, the Sheriff (Sir Archibald 



Alison) reversed, and decerned for £20, with 
expenses, chiefly on the ground of carelessness of 
the defender or those in his employment, which he 
held amounted to cyJpa laUi^ which again was 
equal t6 dole. The Lord Ordinary (i^dmillan) 
decerned for £10 against the defender, with modi- 
fied costs in the advocation. Both parties reclaimed, 
but the Court adhered, except as to the modifica- 
tion of expenses. 



7th Fkbruabt, 1861. 

FIRST DIVISION. 

J. P. Fleming v. Brown's Tbustses. 

Legacy — Discharge — Receipt. 

Thb late Hugh Brown of Broadstone was one of the 
legatees of the late John Ferguson of Caimbrock, 
who left him £50,000. Payment was tendered in 
September, 1856, and a discharge was presented 
for Mr Brown's signature. The factor for Fergu- 
son's trustees wished to retain £125 ISs 7d on 
behalf of the pursuer, a writer in Glasgow, law 
agent of the trust. The discharge was written on 
a penny stamp, was in the usual form of a full dis- 
charge, and had a r^istration clause. Mr Brown 
took payment of the legacy, under deduction of the 
sum charged, and signed the discharge, but gave a 
notarial written protest against bis liability for 
more than a receipt as for money received. The 
fiictor retained the £125 18s 7d in his hands. Mr 
Brown, the legatee, having died, this was an action 
against his trustees for the sum so retained. It 
consisted of an ad valorem fee of £125 lOs^Ss 6d 
for drawing the deed, and one penny for the stamp. 
The ad wdorem fee was charged in accordance with 
the Tables of the Glasgow Faculty, and the Writers 
to the Signet, Edinburgh. The defenders main- 
tained that a receipt in common form as for money 
received was sufficient, and that there was no usage 
or binding rule making them liable for more. The 
Lord Ordinary (Mackenzie) found that the defen- 
ders were not liable in the account sued for, and that 
a duly attested receipton a penny stamp was all they 
were entitled to demand. The pursuer reclaimed, 
but the Court adhered. 



8Tn Febbuabt, 1861. 

SECOND DIVISION. 

Rbsfbew a Brown v. The Mjloistratis of Glas- 
gow AND Othebs. 

Land Tax— Cess— Trade Stent— Royal Burghs. 

T. P. Shabfe, one of the defenders, was appointed 
by the Crown, Collector of Land and Assessed Taxes 
for Lanark, Renfrew, Dumbarton, and Bute. In 
July, 1 854, he certified to the Sheriff of Lanarkshire 
that, among others, the pursuers, manufacturers in 
Glasgow, stood assMsed in a sum of 28 of land and 
assessed taxes, which was unpaid, and he craved 
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warrant to reoover, in terms of 52 Geo. III., o. 95. 
Warrant for poinding and dieteaining were granted. 
The pursuers suspended, and thereafter brought an 
action of reduction and declarator, to have it found 
and declared that tsade stent, or cess, formed no 
part o( and was not included in, the land tax pay- 
able to the Crown, or was not payable to the Crown, 
hut to the Magistrates of Glaegow. Defences were 
lodged for tlie Provost, Magistrates, and Town 
Council of Glasgow, and compearance was made 
for Mr Maxwell, as successor to Mr Sharps. No 
appearance was made for the Crown or Mr Sharpe. 

The defenders averred (stat. 12) that from the 
earliest times, and at any rate from time immemo- 
rial, the City of Glasgow contributed its proportion 
of the land tax or cess imposed upon Scotland. The 
gross amount paid by the government, as well as 
the neceesary expense of collection, was raised in 
the manner prescribed by the statute, from the 
^'buigesses, uidwellers, and inhabitants" of the 
hurgh. One portion of the tax tras levied from the 
heritors of lands and houses, according to the 
amount of rent; the other was stented upon 
inhabitants according to their respective trades. 

The pursuers inter aiia pleaded (4) that the im- 
post known in Glasgow by the name of trade stent, 
or cesa, being no part of the land-tax payable to 
the Crown, or not payable to the Crown, the 
certificate by the defender, Sharpe, fiJsely certi- 
fying that the pursuers stood duly asseissed in 
land-tax, and the above diligence following on 
the said certificate, shquld be reduced and set 
aside ; «nd whether set aside or not, decree should 
be given in terms of the first conclusion of the 
declarator. 

The defenders' first plea was— Trade-stent being 
a legal impost, and having been collected in Glas- 
gow from time immemorial, as a part of the land- 
tax payable by the burgh of Glasgow ; and the 
pursuers, at the period in question, having been 
subject to this aBBessmenty the conclusions of the 
summons were untenable. 

The Lord Ordinary having heard parties, pro- 
nounced an Interlocutor fining that the impost 
known in Glai^ow by the name of trade stent, or 
cess, forms a part of, and is included within, the 
land-tax, and is payable to the Crown, and leviable 
by its officers accordingly. 

The pursuers reclaimed ; and the Court, think- 
ing the case of great importance, order^ cases. 
Elaborate oases having been given in for both parties, 
and considered by the Court, they adhored to the 
Lord Ordinary's Interlocutor* 



8tb February, 18G1. 

FIRST DIVISION. 

J. H. Sums t Others «. Thb Aberdeen Abctio 
Compart & Others. 

FercB naturm — Whale Fithing-^Oecupaney, 

Is October, 1856, the pursuers' brig "Clara,'' and 



the defenders' vessels, <' Alibi" and ''Sophia," 
were engaged in the whale-fishing in Cumberland 
Inlet The <*Clara" had a boat manned by Es- 
quimaux, whcse crew used both harpoons and linei^ 
affixed to which were " drpgs " or floats of inflated 
seal skins. On ISth October, 18{!f6, when near 
Natilick in Cumberland Inlet, the harpooner of 
the '' Clara's " boat harpooned the whale— the sub- 
ject of this action* After having been struck, the 
whale ran out thxee lines of 100 fiithoms each; the 
^ drogs " being then attached were, with the linei^ 
thrown overbourd. The whale disappeared for about 
two hours, during which the " Clara's " boat was in 
search of the fish. It was next seen near the boats of 
the ''Alibi," which being nearest the fish, made for it^ 
killed it^ and took possession of it It appean the 
whale was in a disabled condition, and had the 
''Clara's" lines and "dregs" attached when taken 
by the boats of the " AlibL" The '< Clan's " boat's 
crew claimed the fish, but this was refused by the 
crew of the " Alibi's " boats. This sotioQ was raised 
by the " owners o( or adventurers in, the fishing brig 
"* Clara' of Peterhead," against the "owners and 
"masters of the fishing venel 'Alibi' of Aberdeen,* 
for £1200, as damages for loss sustained by the 
seisure and detention by the defenders or their 
servants of the whale above mentioned. 

The pursuers maintained that it was a custom in 
drog-fishing, that the whale became their property 
as soon as struck; and as their boats had never left 
the fishing ground, and that having so struck it, 
and still in pursuit, with a reasonable prospect of 
success, they were entitled to the whale. 

The defenders aigued — that it was a special cue* 
tom in all whale-fishing, that the property of a 
whale was in the first striker so long only as the 
fish and the boat of the crew which had harpo<Mied 
the whale were connected by the harpoon and line; 
and that so soon as the line was detached or 
thrown overboard, it became a *< loose fish," and 
the property of the first finder; and that by the 
general law of occupancy, the pursuers were not 
entitled to the fish in question, as they were not, at 
the time the defenders killed it, in the pursuit c^ it 
with any prospect of success, and had, on the con- 
trary, abandoned the pursuit 

The Lord Ordinaiy, after a lengthened pnoo^ 
found that the whale had not become appropriated 
by the "Clara" and her owners, but had become 
the lawful property of the owners of the "AlibL" 

The pursuers reclaimed, and the Court recalled 
the Interlocutor of the Lord Ordinary, and found that 
the whale in question had become, and continued to 
be, the property of the pursuers. 

Lard Prendent — It appears to me — First, that 
there is no conventional rule applicable to this kind 
of fishing; and second, that the whale was so dis- 
abled and exhausted by the pursuers' men as that 
it would have been easily captured by them at the 
time the defenders interfered; third, that the pur- 
suers never abandoned the pursuit, and ooosequently 
that, by the law of occupancy, the puzauen are 
entitled to daim the fisL 
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9th Februabt, 1861. 
FIRST DIVISION. 

ROBXBT DUKOAV V, JllTB DaYIS. 

Fugm Warrant — Contingent Debt — ^Bastard m utero, 

Davis presented a petition to the Justices at Ham- 
ilton for warrant to apprehend Duncan, as in med- 
itatiime fugm. She stated in her petition that 
Dnnoan was ahout to leave Sootland to avoid her 
** lawfhl claim against him for inlying expenses and 
** aliment for the child (of which she was pregnant 
«< to him) when due," and craved warrant to commit 
htm to prison until he found sufficient caution, *' de 
**judieio mt€ in any action for payment of the said 
** inlying expenses, and aliment, and consequents, 
** which may be nused against him at the instance 
'^of the petitioner within seven montha" The 
suspender, Duncan, was apprehended and examined, 
and a proof was allowed to the petitioner of tiie 
whole fitcts and circumstances in support of her 
petition and oath. On considering the proof the 
Justices found the complaint proved, and granted 
warrant to commit Duncan to Hamilton Jail; and 
he was imprisoned accordingly. He then brought a 
suspension, in support of which he pleaded that it 
was incompetent to imprison m nuditatiwe fug<x 
for a contingent debt of uncertain exactness and 
unpreoise amount, like the debt alleged, and that 
there was no specific sum of debt in the original 
petition. This last plea was met by the &ct that 
a minute had been given in, in supplement of the 
petition, specifying the inlying charges of £1 10a, 
and £5 yearly for seven years from the birth of 
the child. 

The Lord-Ordinary passed the note and granted 
warrant of liberation. Davis reclaimed, and the 
Court recalled the Lord-Ordinary's Interlocutor. 

Liurd Prerident, — It is said that there is no pre- 
cedent sanctioning applications for what are called 
/uga wavrants under circumstances such as the 
present. I think it would be a pity if the remedy 
did not apply to this as well as to other kinds of 
debt ; and I think there are precedents for it. I 
bave some recollection of a case of this kind, where 
there was a suspension in this Court. A difficulty 
bad arisen because twins were bom, and the cau- 
tioner contended that he was not liable in that con- 
tingency, and while that point was being discussed 
one of the children died, and another question arose 
whether it was for the living child or for the dead 
that the cautioner had become bound. Then 
there has been a practice of granting warrants of 
this kind in cases like the present. 



2l8T FXBBUABTy 1861. 

HOUSE OF LORDS. 

RoBXRT Evans, Appellant, v. Jobh M'LouaHLAK, 
Respondent. 

Suspension and Liberation — Justices^Exchequer — 
Excise. 



Thb respondent (in 1859) had been convicted and 
imprisoned on a charge of having been found near 
an illicit stilL The sentence was quashed by the 
Court of Session on the ground that the respondent 
had been detained from the 22d to the 24th March 
without a warrant, and without having been brought 
before a Justice, and the procedure was tJ^ereby 
deprived of the character of being under immediate 
arrest; M'Loughlan, it was alleged, was not in 
lawful custody, and the subsequent procedure was 
illegal. 

Evans appealed to the House of Lords (1) because 
the Court of Session had no jurisdiction in the 
matter, and (2) because^ assuming the jurisdiction, 
the judgment of the Court of Session was erroneous. 

The House of Lords reversed the judgment of the 
Court of Session, holding that though the Court had 
jurisdiction in excise cases, yet that the 79th section 
of the Act 7 and 8 Geo. IV., o. 53, excluded all 
review by way of suspension, advocation, or re- 
duction. 



27th Fkbbuabt, 1661. 

FIRST DIVISION. 

John Wtpxb v. John & Williah Habvit k Co. 

Mercantile Law Amendment Act— Sale — Arrest- 
ment — Delivery, 

Tbe defenders are distillers in Campbelton, Argyle- 
shire. On 20th March, 1857, they sold to John 
Risk a quantity of whisky, then in their bonded 
warehouse. Next day Risk sold six puncheons of 
the whisky to the pursuer. On 15th April he paid 
Risk, and on the 27th Risk paid the defenders. The 
pursuer obtained delivery of one puncheon in May, 
1858. The remainder sold to him remained in the 
custody of the defenders, in name of Risk. He 
was sequestered in July, 1858 ; and the defenders 
then nused an action against them for £1113 lis. 
6d, and arrested what remained of the whisky in 
their own hands. The defenders afterwards obtained 
decree in the action. After the sequestration and 
arrestment, the pursuer intimated the sale by Risk, 
and demanded delivery. The defenders refused. 
Tbe pursuers presented a petition to the Sheriff for 
warrant of delivery. Risk's trustees, though called, 
made no claim. The petition was founded on the 
Act 19 and 20 Vic, c. 60— the '* Mercantile Law 
" Amendment (Scotland) Act, 1856," and the ques- 
tion raised was whether tbe pursuer, as subvendee 
of the undelivered puncheons, was entitled to de* 
livery from the defenders, or whether they were 
entitled to retain the same as against the balance 
due by Risk, as constituted by the decree obtained 
by them against him. The Sheriff-Substitute (H. 
Glassford Bell) found that the defenders had no 
rights at common law, to retain the whisky unde- 
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livered* for which they had been paid, as against 
the puTSuery the seooud purohaser, who had also 
paid for it. Bepelled the de&nce and deoemed 
against the defenders. They appealed, but the 
Sheriff adhered. The defenders then adrooated. 
Bisk's trustees again appeared, and craved to see 
the process. He was allowed, but declined to sist 
himself as he was advised the defenders were entit- 
led to retain the whisky for the general balance due 
them. From the importance of the point involTed 
the Court ordered cases to be laid before the Judges 
of the Second Division, and the permanent Lords- 
Ordinary. 

The Court, by a majority of the whole consulted 
and consulting Judges, recalled the Interlocuton of 
the Sheriff and Sheriff-Substitute, and found that 
the sale by Risk to the pursuer, not having been 
intimated previous to the date of the sequestration, 
or of the arrestment, the pursuer was not entitled 
to insist for delivery of the whisky, and disndssed 
the petition and decerned. 



1st Mabch, 1861. 

BoBEBT Johnston v, John Robebtson. 

Compensation — ^Liquid and Illiquid — Damages — 
Penalty — Contract. 

Thb pursuer is a builder in Edinburgh, and he 
entered into a contract with the Parochial Board of 
Latheron, of which parish the defender is inspector, 
to erect a poor-house for the parish. One of the 
clauses of the contract bore that Johnston bound 
himself to have the works completely erected, built, 
executed, and finished, and the keys delivered on or 
before the 8l8t day of March, 1856^ under a penalty 
of £5 stg. for every week during which the whole 
of said works shall remain unfinished after the 31st 
March. The board agreed to pay the price by in- 
stalments at certain fixed periods. The contract 
also had the usual penalty clause at the end. The 
pursuer raised an action for the balance of the con- 
tract price, for certain extra work, and for damages 
connected with a former contract. On 24th Nov., 
1858, the pursuer obtained decree in absence which 
was extracted. The defender then presented a 
note of suspension, as of a threatened charge, and 
this wad conjoined with the pursuer^s action. The 
defender averred that the works had not been com- 
pleted at the date specified in the contract, nor at 
the date of the defence, and what was done was de- 
fective and incomplete in various particulars, and 
they averred that he was liable in £5 stg. per week 
of stipulated penalty from and since the 3l8t March, 
1856, amounting, as at 31 st January, 1860, to up- 
wards of £1000, and these still current and accru- 
ing ; and otherwise to an amount exceeding the 
sums concluded for in the summons. The pursuer 



pleaded the architect's certificate of the work having 
been completed, and the extracted decree excluded 
the defender's pleas. The defender plmded that 
having failed in implementing the contract, the 
sumb daimed were not due— that the certificates 
founded on were £s]se and fiwndulent— and that as 
the penaltiea already dne and accruing exceeded tha 
sums churned, the action should be d^missed. Tind 
pursuer proposes issues of employment and resting 
owing. The defender proposed an additional iasoe. 
embracing the damages for delay in completion of 
the work. This was objected to by the pursuer, 
who maintained that the defender's plea amounted 
to one of compensation, which, by 1592, a 141, 
required to be "instantly verified by writ or oath 
" of the party before giving decree, be admitted by 
'* all Judges of this realm by way of exception, but 
" not after the giving thereof, or the suspension or 
"reduction thereof" Compensation could be pleaded 
only before decree; Wright v. Shiell, M. 2640; Logan 
V. Couts, M. 2641; Erskme, 8, 4, 19; BeU's Prin- 
ciples, 575. The defence was a daim for a amn as 
damages not liquidated, and therefiire it could not 
be pleaded in compensation. The olauae was a 
penalty dause subject to modification by the Court. 
The price of the whole work was about £1700. It 
was Uierefere monstrous to claim £100U as dam- 
ages for delay — ^Low v. Peers, 14th May, 1760; 4 
Banows, 2225. 

Defender's authorities— A. v, B., M. 2648; Corbet 
V, Hamilton, M. 2642; Cuningham v. Wilson, 17th 
January, 1809, F. C; 2 BeU's Com. 189, 5 ed.; 
Homer v. Flintoif, 22d April, 1842; 9, Meeaon & 
Welsby, 681; Bells v. Buroh, 11th May, 1859; 28, 
L. J. N. S., Exch., 271; Fletcher t?. Dyche; 2, 
Dumford An East, 32. Ultimately the defender 
was allowed a counter-issue, embracing the penalties 
stipulated for under the contract in the event of 
deiny. 

Lord ^«tiAo{m.— The plea of the defender is 
based mainly on the rule of the law of Scotland — 
that one party to a mutual contract, in which there 
are mutual stipulations, cannot insist on having his 
claim under the contract satisfied, unless he is pre- 
pared to satisfy the corresponding and contempor- 
tmeous claims of the other party to the contract. 
I think the rule of law that an illiquid claim cannot 
be set off against a liquid daim, does not apply to 
such a esse; and that, at fell events, if the one claim 
be liquid, and the other illiquid, yet contemporan- 
eous, the rule should sufiFer some qualification or 
relaxation, if the claims arose under one contract 

• ... I think we may safely grant such a 
counter-issue as that proposed by the defender. 
The other Judges concurred. 



COURT OF SESSION BEPORTS. 



13 



8th Maboh, 1861. 

FIRST DIVISION. 

Edwabd Kkllt 9. Mabgabbt Kbllt & Otbbbs. 

I^uncapative Legaoj. 

A TSBBAL Legacy of £10 was left to Bridget Kelly, 
which was paid, and for which the execaton of the 
deceased took credit in their accoants. In an action 
of accounting a beneficiary disputed the sum; while 
the defenders nuiintained that they were entitled to 
take credit for the whole sum, or at least for £8 6s, 
Sd. The' Sheriff-Suhstitute disallowed credit to the 
defenders for the £10 ; and on appeal the Sheriff 
adhered. The defenders advocated, and the Court 
allowed credit for £8 68. 8d. 



9tb Mabch, 1861. 



Wk. PATiBflON AND Othebs V. the Pbksbttsbt or 

DdNBAR. 

Presbytery — Minister — Suspension — Insanity. 

Mr Patbbbon is minister of the parish of Cock- 
bumspath, in the Presbytery of Dunbar. In Jan- 
uary, 1861y he was served with a libel charging 
him with several acts of intoxication, between 1851 
and 1859. He pleaded, by his counsel and agent, 
not guilty ; and that '* he was labouring under 
*< mental derangement, and was frequently of un- 
** sound mind, . . . and that at the periods of 
** the charges libelled he was insane." Objections 
were taken to the relevancy of the libel, but were 
repelled by the Presbytery. Mr Paterson appealed, 
but proof was appointed to proceed, and 25th Feb. 
was fixed for proceeding with it. On 25th Feb. Mr 
Paterson appeared, by his counsel, and produced 
two medical certificates that he was then of unsound 
mind, of which proof was offered at a future diet. The 
counsel for the Presbytery objected, and the Presby- 
tery sustained the objection, and agreed to fix a day for 
the probation of the libel; against which Mr Fater- 
aon's counsel protested and appealed. Mr Paterson, 
in May, 1859, had been placed in a private lunatic 
asylum, and a curator boni$ had been subsequently 
appointed to him. Mr Paterson was afterwards 
removed to Momingside, fi'om which he was dis- 
charged in March, I860. He was still under medi- 
cal inspection, and the curator bonis managed his 
affairs. About the time when the libel was served 
be bad, it was alleged, partially discharged his duty; 
but that between the 6th and 2dth Feb. his malady 
had again shown itsel£ 

Against the Presbytery's deliverance, Mr Pater- 
son, his wife, and the curator bonis, presented a note 
of suspension and interdict. The Presbytery ap- 
peared, and objected to the competency ; and the 
Lord-Ordinary, on 2d March, 1861, refused the 
note. Mr Paterson reclaimed, but the Court ad- 
hered. 



Lord- President — It appears to me that we cannot 
interfere in this matter. I think the Presbytery 
were the proper judges, in the first place, of whether 
the plea was stated to them in a proper form; and 
I think they were also the proper judges as to when 
they were to take it into consideration. They were 
the proper judges as to the stage at which it should 
be proceeded with, as to the course of their own 
proceedings; the proper judges as to whether that 
matter should be investigated at the same time 
which they had fixed for further inquury ; in short, 
to regulate their own order of procedure in regard 
to the matter. The other judges concurred. 



15th March, 1861. 

FIRST DIVISION. 

Wtlu k LooHHBAD V. Tbb Times Firb 

ASSUBANOB Co., 

Expense of Stamping Deed. 

The pursuers gained their case, with expenses. 
The expense of stamping a memorandum of deposit 
of premium of fire insurance was disallowed by the 
auditor in taxing the account of expenses. The 
document had been stamped by the pursuers 
without the order of the Court. The pursuers 
objected to the disallowance, but at the bar limited 
their claim to half the charges of stamping ; and for 
their right to do so, they cited Stewart, 12th Feb., 
1817; Boydv. M'Kennon, Uth Feb., 1824; Gar- 
diner V. Bennet, 28th November, 1839 ; 2 S. 155; 
Smaills o. Pott, 16th July, 1847; J. 19, 670; 
Flowers v. Graydon, 18th Dec., 1847; J. 20, 98; 
Logan V, Ellice, 6th March, 1850; J. 22, 362. 
The defenders cited Law v. McLaren, 20th July, 
1849; J. 21, 699; M'Pherson v. ib., 7th Feb., 
1855; J. 27, 250, in support of their argument 
that a party founding on a deed must pay the 
expense of stamping himself. The Court held that 
the parties were liable each in one half of the 
expense of stamping — Lord Ivory observing that, 
since 1817, the cases were imiform in regard to the 
point. 



13tb March, 1861. 

FIRST DIVISION. 

Alezardkr M*Caxxuk v. The Forth Iron Coiipakt. 

An action of suspension and interdict in the Bill 
Chamber, the reasons in which had been repelled and 
the interdict refused — held in a subsequent action of 
damages against the same, and other parties, not to 
be excluded on a plea of resjuduxUa, In the Lord 
Ordinary's (Kin loch) note, be remarked — " Qener- 
**ally speaking, the judgment pronounced in a 
'* possessory process of interdict is not res judicata 
" in any after action, declaratoiy or petitory, rela- 
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** tiye to the same matter. The reason is obTiona. 
"The interdict ia often granted .or relnsed, on 
" gronnda not neoesaarilj importing an adjudication 
" of the merita of the oaae. The courae of the pro- 
" 0888 may conceiveably be such aa to leaye the true 
" point at iaaue raiaed and determined. But thia 
"ia the exceptional, not the normal 



15Ta Mabof, 1861. 

SECOND DIVISION. 

Datid RiTOBne and Otbbks (Maitland'a Truateea) 
V. Mbs Aoitbb M'Dbrmid aitd Othebs. 

Trust— Yeating. 

Bt hia settlement, William Maitland appointed the 
residue of hia estate to be held in trust for his three 
children and of such others aa he might leaye, and 
directed it to be divided amongst them when the 
youngest should attain the age of twenty-one. The 
case turned on the construction of the clause—'' In 
"the event of the death of any of my children 
" before the youngeat shall have attained the said 
"age of twenty-one yeara, the share which would 
" have belonged to such child or children shall go 
"and belong to hia or their lawful children, fiiiling 
" which, ahall be divided equally, share and ahare 
"alike, among the surviving brothers and sisters 
"such deceaser or deceasers." The testator 
left three children — one of whom died before 
the testator, another died at sixteen, intestate, and 
the third at the age of seventeen, also intestate -, 
but he left a will in &vour of his mother, the defen- 
der. The defender claimed the residue under the 
will, but was opposed by the next of kin of the tes- 
tator, and the question was, whether the residue 
had or had not vested in the last surviving child, 
and whether he had power to dispose of it. The 
Lord Ordinary held that no right had vested in 
the last survivor capable of being conveyed or 
assigned. The defender reclaimed, and cited Boyle, 
Uth May, 1858; 20 D., 925. The respondents 
cited Campbell, 12th June, 1840; Stewart, 17th 
July, 1851 ; and Newton, 27th Jan., 1849. The 
Court altered, and found that the residue of the 
estate had vested in the last surviving child of the 
testator, and was effectually conveyed, so &r as 
moveable, by bis testament. 



to whom Mrs liGUer, the pnianer'a mother, and 
Mrs Ramsay, her sister, succeeded as heizsportiooers. 
The two sisters, by deed of agreement, divided the 
lands between them; and that portion lying next to 
the defenders* landa came to Mrs Miller. The deed 
of division waa not properly tested, and no in&ft- 
nient followed on it. The pursuer brought this 
action to have the boundary fixed between Nether 
Barbetb, and Daloamey, and Bogton, the defenders' 
property. The pursuer stated that Bogton loch 
covered part of his lands; on the other hand, the 
defenders claimed the whole of the tolum, and con- 
sequently, its margin formed the northern boundary 
of Nether Barbeth. The defenders took the plea 
that the pursuer had no title to sue, because ex 
facU of his title, he was only a pro indivuo pro- 
prietor of one half of Nether Barbeth. The pur- 
suer in answer stated, that he had po nso s Bo d, as solo 
proprietor, one half of Nether Barbeth, for forty 
years, under the deed of agreement, and the de- 
fenders had recognised his right, they having for 
many years been tenanta of the pursuer's portion 
under his mother. Mrs Ramsay *8 trustees were 
called, but declined to appear. The Lord Ordinary 
(ArdmUlan) sustained the plea and dismissed the 
action. Tlie pursuer reclaimed; but the Court 
adhered. 



16th March, 1861. 

Akdrew Milucb V, Jean Macadam Cathcart 
A5D Husband. 

Title to Sue^Fixing Marches— Pro indiviio pro- 
prietor. 
The pursuer stood Infeft in of all and whole the 
one ju9t and equal half of the lands of Nether Bar- 
beth. The whole of these lands had formerly be- 
longed to the pursuer's grandmother, Mrs Baird, 



18th March, 1861. 

HIGH COURT OF JUSTICIARY. 

Ahqus MTHAiLy Suipender, v. John Caxpsbll, 

Suspension and Liberation^- Justiciary — Jnrisdio- 
tion — Salmon Fisheries — Circuit Court — 9 Qeo., 
4, c. 89, and 7 and 8 Vic, o. 85. 
Thb suspender was convicted for a contravention of 
these statutes, on 80th June, 1860. The warrant 
was not enforoed till after the autumn Circuit 
Court of Justiciary was past. He was apprehended 
on 24th September, and immediately afterwards 
incarcerated. A note of suspension was presented 
on 10th October, 1860. In defence, the respon- 
dent pleaded that the suspension was incompetent, 
because an appeal should have been taken to the 
Circuit Court, in terms of the ninth section of the 
act 9 Geo., 4, c. 39. The Court appointed the sus- 
pender to give in a note of objections to the pro* 
oeedings. This having been done, and the objec- 
tions considered: the Court holding that, as all of 
them might have been taken in the Circuit Court, 
and that not having been done, the note was 
refused. 



19th March, 1861. 

SECOND DIVISION. 

Alexander Johnston, "W.S., v. Patrick Straobav 

AND GbOROB SiOTH. 

Domioil — Jurisdiction* 
The piursuer raised this action against *« George 
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" Smith, DOW of WestbalK in the oounty of Abor- 
'* deeiiy and proeeotly residing at Parkbouse, near 
<' Aberdeen, formerly at Chicago, Illinois, in the 
"United States of America, and sole director, 
"resident in America, of the Illinois Inyestment 
" Company; and Patrick Straoban,' now residing at 
** Badensooth, in the said county of Aberdeen, for- 
"merly residing at Chicago aforesaid, and subse- 
«< quently at New York, manager of the said Illi- 
" nois Inyestment Company,** for recovery of £3000, 
as the price of certain shares of the stock of the 
Illinois Investment Company, which he had been 
induced to purchase, and by which he had lost the 
said sum, through the iUegal and fraudulent conduct 
of the defender. The defender Strachan pleaded 
that be was not subject to the jurisdiction of the 
Court Proof was led on this point. The contract 
of copartnery was executed in Scotland. The cash- 
iers and agents were resident in Scotland; Strachan, 
the manager, and Scott, the accountant, in America; 
a committee of maoagement was to be in Britain ; 
all disputes were to be submitted to arbitration ; 
and in case of fiiilure to name an arbiter, the Dean 
of Faculty of Advocates for the time being was to be 
the arbiter. The defender Strachan, who was bom in 
Scotland, where the Company was formed — was a 
fiirmer in Aberdeenshire. He left Scotland in 1837, 
and continued manager of the Company till 184j», 
when it was dissolved; he afterwards resided iu 
New York till 1857, when he returned to Britain. 
From 1845 to 1857, he paid visits to Britain, and 
was married in Loudon iu 1 849. His wife's health 
induced him to leave America sooner than he would 
have otherwise done, in order to take the benefit of 
tnedical advice of his brother-in-law, Dr Anderson. 
On his return to Britain, Dr Anderson and he took a 
house in London, which was occupied jointly, and 
the e^nse of which they each paid half. Strachan 
and his wife came to Scotland in Jlkfonsh, 1859, and 
took Badensooth for six months. In October, 1859, 
be gave up his tenancy of Badensooth, and in 
November, he and his wife returned to London. It 
was proved he had deposited a few hundred pounds 
in an Aberdeen bank, and that his account had 
been closed in April, 1860. It was not stated that 
Strachan had estate or funds in Scotland. The 
summons in this action was signeted on 15th and 
served on 17th December, 1859, within forty days 
after Strachan had left Badensooth. The pursuer's 
pleas were, (1) that the defender Strachan was 
domiciled in Scotland, and subject to the jurisdic- 
tion of its courts; (2) at aU events, he was subject 
to the jurisdiction of the courts of this country in 
the matter of the action, and had been well and 
duly cited as a defender. The Lord Ordinary 
(Kinlocb) reported the case to the Second Division, 
and in a note expressed an opinion that the objec- 
tion to. the jurisdiction was well founded, and 
should be sustained, and the Court found accord- 
ingly, and dismissed the action ^[uoad Strachan. 



20iH Maboh, 1861. 
FIRST DIVISION. 

GlOBGB WhITEHHAD V, LlONBL HiLL ThOMFSOV. 

Foreign Decree- Decree Conform. 

Thb pursuer obtained judgment in the Court of 
Queen's Bench, in £nglan(i^ against the defender, 
on 27th April, 1854, for £51 18s Od, and this 
action was raised to obtain decree conform in this 
country. In his answers to the pursuer's condes- 
cendence, the defender did not admit that a suit had 
been raised against him as stated — ^he denied that 
he had appeared in the suit, and he did not admit 
that the exemplification of the judgment produced 
was correct; he further denied that he was owing 
any sum to the pursuer, and he avored that he had 
not been served with any writ or summons in 
reference to the proceedings in the English Courts, 
and he never authorised any one to appear in, and 
was not a party to, these proceedings. The exempli- 
fication was in the form usual in England, attested 
by the official seal, and had attached the certificate 
and seal of a notary public. The Lord Ordinary 
(Ardmillan) repeUed the defences, and decerned. 
The defender reclaimed, but the Court adhered. 
Lord Dea» — " Three reasons have been uiged to us 
^ why the Interlocutor of the Lord Ordinary should 
'* be recalled. In the first place, that this exempli- 
*' fication without proof led in support of it is no 
<' evidence of anything; second, that there is a 
<< denial on record that there ever had been an 
"action or suit in which the judgment libelled 
'< could have been pronounced; and third, egto 
" there had been such a suit or aotion, that there is 
*' a denial on record there had ever been service or 
'' notice of it to or upon the defender. I have no 
« doubt whatever that the exemplification is good 
" and sufficient evidence for this Court to receive, 
'' so long as it is not impugned aa being felse and 
" forged. " The second reason was in conformity with 
the defender's pleas which proceeded on the assump- 
tion that there was a writ or summons at the pursuers 
instance. The statement as to the thiid reason 
was too vague. " The defender was bound to have 
" stated what it was which the law of England 
'< required in the shape of service or notice, or evi- 
*< dence of service or notice, and then to have stated 
**what the defect was which he alleged to have 
« occurred." 



20th March, 1861. 
SECOND DIVISION. 

Tbustees of William Porves o. Exeoutors ot 

WlLLUM PURVES, AHD OTHERS. 

Domicil — Testament — Foreign — Succession. 

William Purves was by birth a Scotchman. —He 
was born in 1797 or 1798. He was in the service 
of the West India merchant service of this country, 
from 1813 to 1817, as an apprentice. He then 
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obtained command of a yessel in the Dutch East 
Indi^ seryioe, which sailed between Rotterdam and 
Padang, in the island of Sumatra. He married the 
daughter of a Dutch officer there. He afterwards 
traded to the Dutch East Indies, and held the 
office of master's attendant at Padang. He con- 
tinued to trade and hold that office till his return 
to Scotland in 1833. He acquired a vessel in 1834, 
and traded to the JSTetherlands, India; returned to 
Scotland in 1836, where he remained till 1838: made 
another voyage to Netherlands, Iddia, and returned 
to Scotland in 1841. He remained in Scotland two 
years, made another voyage to Netherlands, India, 



of the pursuers, leaving all lands and heritages 
that might belong to him at the time of his death. 
But as to the formality of the execution of the 
foreign deeds, and their effect in Scotland, whether 
as to their being testamentary or having revoked 
the other deeds prior in date, cases were ordered 
On considering these cases the Court adhered to the 
latter part of the Interlocutor of Lord Itenholm, 
and remitted to Lord Jerviswoode to proceed &r- 
ther in the case. 



30th March. 1861. 
FIRST DIVISION. 



and returned in 1845. He made another voyage ^- 0. B. Adam v. John Adam, Seh., and Othebs. 
in 1846, returning to Scotland in 1849. where he 
resided till his death in 1854. He left in Scotland 
and Netherlands, India, both heritable and move- 
able property. Mr Purvis left the following deeds: — 
(1), A joint settlement between him and his wife, 
executed at Batavia, in 1823; (2), a codicil by both 
at Padang, dated 4th October, 1831; (3), a trust 
disposition and settlement by Mr Purvis, and a 
codicil, both executed in Scotland ; (4), a codicil to 
the joint testament, executed at Padang, dated 2Ist 
^larcb, 1845 ; and (5), another codicil, executed at 
Padang, dated 19th June, 1848. Letters were also 
produced, after Mr Purvis* last voyage, showing 
that he contemplated returning and residing in 
Dutch East India. The present action was a 
multiplepoinding, brought by the trustees under 
Mr Purvis' trust disposition and codicil, who were 
the nominal raisers, against his widow and children 
as executors, under the testamentary deeds, who 
were the real raisers. The executors averred that 
the truster's domicilat death was Dutch India, that 
he always considered it as his home, and intended 
returning there when his children's education had 
been finished. On the other hand, the trustees 
averred that he died domiciled in Scotland. 

The claims were— the Trustees, (1), the whole 
of the estate of the deceased; alternatively his estate 
in Scotland ; (2), in any view his heritable estate 
in Scotland. The Executors — (1), If the property 
in Scotland and Netherlands, India, formed part of 
the fund in medio, they should be preferred to the 
whole personal estate, wherever situated, and to the 
real estate in Dutch India. 

The trustee's eldest son — As heir at law, he 
claimed the heritable estate in Scotland, on the 
assumption that the Scotch trust disposition and 
codicil were revoked by the testament and codicils 
made at Padang. The Lord Ordinary TBenholm) 
found that Mr Purvis had died domicilea in Scot- 
land, that the trust had remained effectual and 



Thb pursuer, for himself, and as factor for his 
brother, John Adam, jim., raised this action to have 
John Adam, sen., and Robert Gardiner, trustee 
under his father's settlement, compelled to dispone 
to him and his brother their &ther's property, and 
also for an account of their intromissions, and for 
payment of whatever balance there might be due. 
The pursuer and his brother were the surviving 
children of William Adam, who died in 1838, and 
left a trust disposition in favour of his mother, the 
defender, John Adam, sea, and another who did not 
accept. John Adam, sen., and Mrs Adam man- 
aged the estate jointly till 1843, when Mrs Adam 
died. Adam, sen., remained in the management 
till June, 1853, when he assumed Robert Gardner 
and William Arklcy as co-trustees. Arkley died in 
1856. The estate having been managed to that date 
by the three jointly, after which the survivors kept 
charge of it. The pursuer was 21 on 2nd April, 
1850, and 25 on 10th April, 1854. His brother 
was 21 on 2nd February, 1852, and 25 on 2nd 
February 1856. The brothers averred that under 
their fiither's trust disposition, one half of his estate 
should have been conveyed to them, on their each 
of them attaining the age of 25, and they claimed 
that this should now be done in the action. The 
defenders, on the other hand, maintaii^d that the 
action was excluded by a submission entered into, 
on 20th December, 1853, between the trustees and 
the pursuer, referring all claims and disputes re- 
garding their rights and interests under the trust 
deed The pursuer had signed the submission for 
himself and his brother, imder a fiictory and com- 
mission he held from him, executed in June, 1852. 
The pursuer answered that the deed had been signed 
before his having attained the conventional majority 
of 25; and was not binding in this question although 
signed after his legal majoiity ; the conventional 
majority having, by the terms of their £&ther*s deed, 
come in place of their legal majority. The defend- 



unrevoked, that the validity of the foreign deeds , ers replied that the conventional majority had not 
remained a question to be ascertained as matters of | that effect ; and that the pursuer had homologated 



fact, that the succession to his moveable property 
will depend upon the validity of the testamentary 
writings, according to the law of the country in 
which they were executed. Under a diligence and 



the submission by having appeared and lodged claims 
after the expiry of the conventional majority ; that 
averment was neither decreed nor admitted, but it 
was averred that the submission was incapable of 



commission a number of letters were recovered of i homologation. The Lord-Ordinary (Neavea) found 
similar import to those already in process. On the that the decreet arbitrat in the submission was not 
report of the commission the Court adhered to the ' a bar to the conclusion for conveying the property, 
Lord Ordinary's Interlocutor as to the question of and repelled the defenders' plea in law. The pur- 
domicil, and that he left a trust deed in favour siier reclaimed, but the Court adhered. 
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14th Mat, 1861. 

FIRST DIVISION. 

John Dobsoh v. Tbb Edinbubgh k Glasoow 
Railway Comfamt. 

Carrier — ^Failure to deliver goods timeously or duly. 

DoBBON brought an action of damages against the 
Edinburgh & Glasgow Railway Corapauy for Allure 
to deliver goods timeously. The goods bad been 
consigned and delivered to the Bimam station of the 
Dunkeld Rulway, on 8th or 9th August, 1860, from 
Edinburgh, but were not brought to the Bhruam sta- 
tion for fourteen days afterwonlSi when delivery was 
refused. The detention arose out of the quarriel 
between the Scottish Central and the Scottish 
North Eostem Rulway Companies. The pursuer 
prayed for on issue that the defenders *' ha4 fidled 
timeoudy to deliver ; " while the defenders craved 
that it should be that they had &i]ed to deliver. 

The Lord Ordinary (Kinloch) reported the point, 
but thought that as the contention was tliat the 
goods had not been delivered in time, that should 
appear on the face of the issue. At advising, it 
was suggested that the issue should be that the de- 
fenders had "failed duly to deliver." This was 
acquiesced in, and the issues adjusted accordingly. 



2dBD Mat, 1861. 
FIRST DIVISION. 

John Hatslt, Suspender, v. Maqistr at£S op Burnt- 
island, Respondents. 

Bankrupt Act 19 & 20 Vic, c. 79, sec. 143— Com- 
position Contract — Cautioner. 

John Robb was sequestrated in 1858, and the re- 
spondents were among his creditors. The sequestra- 
tion was wound up by composition contract, and 
Hately, the suspender, was one of the cautioners. 
Payment of the composition having been refused, 
the respondents charged the cautioners for the com- 
position. The suspender denied that the respon- 
dents' debt was due by the bankrupt. On the other 
band, the respondents maintained that all inquiry 
on that point was excluded. In the bankrupt's 
state of affiiira the respondents were entered as 
creditors, on which a composition of Is 6d per 
pound had been offered^ and which it had been 
resolved by the creditors to entertain. At this 
date, the respondents had made no claim, but on 
the day preceding the discussion of the offer of com- 
position, they lodged a claim and affidavit for 
£1285 2s lid. The offer of composition was 
unanimously accepted, while no objection to the 
respondents' claim was made. Ilatley signed the 
composition contract in April, 1859, and was some- 
time thereafter charged by the respondents. He 
suspended, and pleaded that as between the bank- 
rupt and the respondents, the latter were the debtors, 
and their claim was unfounded. The respondents 



maintained that it was now too late to inquire into 
the grounds of the debt, and quoted the 143rd sec- 
tion of the Bankrupt Act 19 k 20 Vic, c. 79, which 
is as follows : — 

'* Neither the bankrupt nor his successors offer- 
'^iug the composition, nor the cautioners for the 
" composition, shall be entitled to object to any debt 
'* which the bankrupt has given up in the state of 
'*his affairs as due by him or admitted without 
" question to be reckoned in the acceptance of the 
" offer of composition, nor to object to any security 
" held by any creditor, unless in the offer of com- 
'' position 'such debt or security shall be stated as 
<< objected to, and notice in writing given to the 
'* creditor in right thereof* 

The Lord Ordinary (Kinloch) found it to be now 
incompetent for the suspenders to object to the 
claim in respect of the section of the Act quoted. 
The suspender reclaimed, but, without calling on the 
respondents, the Court adhered. 



24th Mat, 18G1. 

SECOND DIVISION. 

£. Adaiibon, Advocator v, J. D. Kirkwood and 
P. Beattie, Pursuers, Respondents. 

Poor — Settlement— Continuous Residence. 

Samuel Hare became chargeable as a pauper luna- 
tic on the Barony Parish of Gkugow in July, 1852, 
and her was supported by that parish from that date 
till 1858. In 1852 the Barony Inspector intimated 
a claim of relief to the Inspector of Qovan as Hare's 
birth settlement, and to the City Parish as his resi- 
dential settlement. Barony raised an action against 
Qovan and City Parishes for arrears of aliment, and 
relief from supporting the pauper in future. The 
sum sued for was £156 10s. at the rate of lOs. per 
week, from 15th July, 1857, to 1st Oct. 1858, and 9s. 
6d. per week for the previous years. The Inspectors 
opposed the action, denied liability, and averred 
that the sums charged were excessive. It was proved 
that Hare was bom in Qovan in 1833> and hod 
resided with his fitther till 1850, when the latter 
went to Arbroath. From Whitsunday, 1847, Hare 
and his &ther resided in City Parish, where the 
pauper maintained himself by working at a mill in 
Govan Parish. After Hare's fiither had left Glas- 
gow, his wife, Hare's stepmother, remained in Glas- 
gow till Whitsunday, 1851, when she went to her 
husband in Arbroath. Hare then went to lodgings 
till he became insane, and chargeable to the Barony 
in July, 1852. In the autumn of 1849 he left the 
City Parish for some weeks, and this was the only 
time he had been absent for upwards of five years. 
The question emerging was, whether that absence 
was such as to interrupt his acquiring a residential 
settlement in the City Parish. The evidence led 
was conflicting as to the sum paid and charged in 
similar cases, varying from 10s. 6d. to Gs. per week. 
The Sheriff found that Hare's short absence in the 
autumn of 1849 did not break the continuity of his 
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reridenee in the City Pariah, and that that paridi 
was liable to mmburae Barony of the soma ex- 
pended in maintenance of the pauper. On appeal, 
the Sheriff adhered, bnt fixed the amount of weekly 
aliment at 8«. per veek. The City Pariah advo- 
cated. The Barony brought a count er-adyocation. 
The Lord Ordinary made avizandum to the Second 
Divirion. It was argued for the City Pariah, that 
from the proof, it was made out that the absence 
of the pauper continued for three months, from 
August to November; when he left the parish 
he had no intention of returning, and that so long 
an absence broke the continuous residence. For 
Govan it was argued — The absence was only six 
weeks — it wkB incidental and temporary, and was 
too short to interrupt the continuity of residence— 
a much longer absence had been held not to inter- 
rupt; Hay V, Gumming, 6th June, 1851, 13 D., 
1057; Hay v. Kirkpatrick, 9th July, 1851, 13 D., 
1313; Roger v. Maconochie, 5th July, 1854, Jurist, 
26, 549; Mackenzie v. Cameron, 10th Dec. 1858, 
Jurist, 31, 64. The Court found that Hare, the 
pauper, did not at any time before he became an 
object of parochial relief, reside for five years con- 
tinuously in the City Parish, and that Govan, the 
parish of his birth, was his parish of settlement, 
assoilzied the City Parish, and found it and the 
Barony Parish liable in expenses. In the counter 
advocation, the Coui-t repelled the reasons of advo- 
cation, and remitted simpliciter to the Sheriff, 
thereby adhering to the rates of chai^ge which had 
been fixed by the Sheriff. 



connexion, but two witneases swore to fiusts proving 
the reverse. The pursuer swore, and the defender 
denied, that he had had connexion about the period 
of conception. The Sheriff-Substitute found that 
the pursuer had &iled to prove that the defender 
was the &ther of her child, and aasoasied him; but 
on app al, the Sheriff recalled this Interiocutor, and 
found that the pursuer had proved her case, and 
decerned accordingly. 

The defender advocated; and the Lord Ordinary 
made avizandum to the Second Dividon. The 
Court (the Lord Justice-Clerk dissenting) affirmed 
the Judgment of the Sheriff thai the pursuer had 
proved her case, and decerned against the defiander 
accordingly. 



24th Mat, 1861. 

SECOND DIVISION. 

Elizabeth Lawson v. James Eddie. 

Bastard — Filiation — Proof. 

The pursuer was delivered of an illegitimate child 
on 3d July, 1 859, of which she alleged the defender 
to be the father, and raised an action of aliment 
against him in the SheriffCourt of Kincardineshire. 
I^wson had been servant at the farmof Caimbank for 
two years prior to Whitsunday, 1 859, and the defender 
had been a servant there from Whitsunday to Mar- 
tinmas, 1857. He had then gone to Bogbum 
Farm, four miles from Caimbank, till Whitsunday, 
1858, and from thence to Blackhills, which is five 
miles from Caimbank. Connexion was only ad- 
mitted on 4th December, 1858; but the defender 
also admitted that on 18th June, 1859, he and the 
pursuer had gone before the kirk-session of Fetter- 
esro, and had admitted that the pursuer was preg< 
nant by him. He, however, explained that this was 
done in i^orance that the pursuer was so far gone 
in pregnancy. The defender averred that a fellow- 
servant at Caimbank had had connexion with the 
pursuer about the period of conception. On a proof, 
the pursuer and the person alleged to have had 
connexion with her, swore that they never had had 



3l8T Mat, 1861. 

SECOND DIVISION. 

Viscountess Hawardbn, Petitioner, v. George 
DuNLOP, Respondent. 

Sequestration — Judicial Factor — Agent and Client. 

The Viscountess Hawarden is the nearest of kin of 
the late Lord Elphinston, and as such she prosented 
this petition for the sequestration of his estates^ 
heritable and moTcable, and for the appointment (^ 
a judicial &ctor. The petition was opposed by the 
respondent, who had been Lord Elphinston 's adyiser 
and law agent, on the ground i&tt he was in the 
full right of the heritable and moveable estatee, in 
virtue of two deeds granted respectively in 1854 
and 1859, on which he was infeft, and by which ho 
was nominated and appointed Lord filphinston*s 
executor. The Lord Ordinary (Jerviswood) seques- 
trated the personal estate, and nominated a judicial 
factor. The respondent reclaimed. At the debate 
ho maintained, that without a reduction of the deeds 
in his. favour, the Court could not grtint the seques- 
tration, his title being clear on the fiuse of the deeds, 
and rendered absolute by infeftment The only 
informality stated against the deeds was, that they 
were prepared by himself; but they were not chal* 
lenged on any other ground, and the mere fact that 
he, as Lord Elphinston's law agent, prepared the 
two deeds himself, could not affect that validity. He 
also maintained that Lord £lphinston*s ddmicil 
was in England. 

It was answered, that the title of the respondent 
was an inferior one to the claim of the next of kin; 
that the deeds founded — which were not executed 
according to the law of England, where Lord Elphui- 
ston was domiciled— were objectionable^ because 
prepared by Mr Dunlop, who was the law agent of 
the grantor. (Lord Brougham's opinion in Hunter 
V, Aitken, 3 My. and K. 135, and vol. ii. Tudor's 
cases, 495.) 

The Court adhered to the Lord Ordinary's Inter- 
locutor quoad the moveable estate, but refused the 
petition in so fiur as it asked for sequestration of 
the heritable estate. 
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5m JuNi, 1861. 

FIRST DIVISION. 

Jane C. M'Laru? or Aitkem v. Thb Ediuburob & 
Glasgow Railway Go. akd Jakes Snowdowne. 

Master and Serrant — Reparation — Railway. 
This was an action for reparation, damages, and 
tolatiwn, for the death of the pursuer's husband, 
William Aitken, said to have been caused by the 
fault of the defenders. The damages were laid at 
£1000. The Edinburgh & Glasgow Railway Gom- 
pany held in lease the railway from Tillicoultry to 
Alloa, which is connected with a priyate line, the 
propcnrty of Snowdowne. The private line leads 
from neighbouring coalworks, near which the line 
is Jeyel; it afterwards descends rapidly to the junc- 
tion, where it again comes to a level, and after run- 
ning for a short distance nearly parallel to the main 
line, the junction is reached. The private line is 
worked by Snowdowne and his servants; but by 
agreement Snowdowne's trucks, when brought down 
to the junction with the Edinbui^h & Glasgow 
Railway, are attached to the trains by their servants. 
Aitken had been a stoker in the service of the Edin- 
burgh & Glasgow Railway Gompany, and it was 
stated to be bis duty to connect Snowdowne's 
trucks to the trains, when his engine was at the 
junction taking on other trucks. Aitken's death 
had been caused by a loaded truck having suddenly 
and rapidly descended the incline on the. private 
line, by which he was so severely crushed between 
some other trucks as to have caused his death, and 
that the descending waggon had not been sufficiently 
fiutened, in consequence of the absence of certain 
chock-blocks or beams, by which its speed would 
have been retarded. The pursuer averred that the 
defenders or their servants should have given notice 
when the waggon descended — should have had a 
guard in charge of it, and have had chock-blocks upon 
the branch line. The pursuer pleaded, that in the 
special circumstances both the defenders were liable. 
Pleaded for the Edinburgh & Glasgow Railway 
Company — They could not beheld liable, as no suffi- 
cient grounds had been set forth from which to 
infer liability — they did not work the private line, 
and were not responsible for the faults committed 
by the owner. 

Pleaded for Snowdowne — No relevant statement 
had been made against him. 

The Lord Ordinary (Ardmillan) found that no 
relevant fscta had been averred against the Edin- 
burgh & Glasgow Railway, and assoilzied them; but 
that relevant facts had been averred against Snow- 
downe, and appointed issues to be lodged 

The pursuer and Snowdowne reclaimed. The 
pursuer cited 8 & 9 Vict., c. 33, sec. 69, the Com- 
panics Clauses Consolidation Act, to show that the 
Railway Company had the power, and it was their 
duty to make bye-laws for the line, and argued 
that the company was liable for what took place on 
the private line; and having sent their servant on 
the place of junction on their business, they were 
bound, at common law, to see that his safety was 
properly cared for. 



The Court adhered, and remitted back to the 
Lord Ordinary to have issues adjusted. 



Cth June, 1861. 
SECOND DIVISION. 
Catherine Allan, Pftitioner. 
Act, 19 & 20 Vict , a 70— Sequestration. 
Allan was the petitionmg creditor for the seques- 
tration of John Mackenzie. The firat delivenmce 
was dated 22d May, 1861, and the estate seques- 
trated on 1st June. By the 48th section of the 
Bankruptcy Act, 19 & 20 Vict., c. 70, an abbreviate 
of the petition and deliverauoo requires to be trans- 
mitted to the Keeper of the K^ter of Inhibitions 
at Edinburgh, beJore the ezpimtion of the second 
lawful day after the deliverance. The abbreviate 
had, by an oversight, not been transmitted and re- 
corded as required by the 48th section of the sta- 
tute; and the petition craved warrant to the Keeper 
of the Register of Homings and Inhibitions to i-e- 
ceive the abbreviate, and to record the same, and 
to subscribo a certificate in the form speciBed in 
statute. The cases of A. B., petitioner, 28th May, 
1851, Jurist, vol. 23, 441; Munro v. Dickson, 21st 
June, 1851, 13 D., 1209, were cited. The Court 
granted the prayer of the petition. 



6Tn June, 1861. 
SECOND DIVISION, 
W. S. S. Crawford, Suspender, v, Abohibald 
Stewart, Respondent. 
8 & 9 Vic, c. 83, Poor Law Act— Valuation of 
Lands Act, 17 & 18 Vic, c 91— Poor Assessment. 
Mr Stirlikg Crawpohd is lessee under the Duke 
of Athol of the shootings of Dalnaspidal, at a rent of 
£520. The lease is for seven years. He has also 
a lease of Badnabeist, which adjoins Dalnaspidal, at 
a rent of £100, and which is to expire with the 
lease of Dalnaspidal. He was assessed for the poor 
as tenant or occupant of the lands of Dalnaspidal 
and Badnabeist. He brought this suspension of a 
threatened charge by the respondent, collector of 
the poor's assessment for the paiish of Bhur-Athol, 
for payment of two years' rates, from 10th August, 
1857. It was stated for the suspender that the 
sums he paid was for the delegation of the landlord's 
personal franchise or right of shooting; that the 
Dalnaspidal shooting lodge was not worth more than 
£10 per annum; that the shooting lodge of Badna- 
beist was uninhabitable; that the lands were let as 
grazings, and that the grazing tenants were assessed 
for the poor. The poor rates in the parish were im- 
posed, one-half on owners and the other half on 
occupiers. The note was pass-d in the Bill Cham- 
ber, the record adjusted and closed, and the Lord 
Ordinary pronounced an interlocutor, finding the 
suspender liable lo be assessci for the poor, as 
tenant or occupant of lauds or heritases in the 
parish in respect of the leases. The suspender re- 
claimed, but the Court adhered. 
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7th Jusb, 18G1. 

FIRST DIVISION. 

Jessie Ross v. Dokald MacLeod. 

DeclaFEtor of Marriage — Promise mbsequenie copula. 

Iff this declarator, the pursuer alleged that m Nov., 
1852f, while liviug in her mother's lodging-house, 
she became acquainted with the defender, who 
visited her and courted her with a view to marriage 
-—that thej were engaged in February, 1856, and 
that this was generally understood by their frienda 
These &cts were established by the proof subse- 
quently led. The pursuer averred that, trusting to 
bis repeated promises and declarations, she had per- 
mitted the defender to have connexion with her in 
March and April, 1856, in her motlier's house. The 
defender had also given her the following holograph 
promise of marriage : — 

** I hereby declare that I shall make yoa my lawful wife, 
" before God and man, within three months from this date. 
(Signed) " D. MaoLeod, April 12, 185C." 

And relying on this written promise, she averred 
that she had allowed the defender to cohabit and to 
have carnal intercourse with her during the said 
months of April, May, June, and July, 1856, in her 
mother's house. There was also a conclusion for 
damages for seduction. The defence was a denial 
of any verbal promise to marry, and of carnal inter- 
course. It was farther aveired, that in August, 
1856, the pursuer had raised an action for breach 
of promise of marriage, founded on the writing before 
quoted, but the defender had been assoilzied from 
that action, and the judgment had been acquiesced 
in. In answer to the seventh article of the pur- 
suer's condescendence, which set forth the verbal 
and written promises, the defender explained that 
the writing was given at the pursuer^s suggestion, 
and to calm and pacify her, as she appeared to be 
violently excited, and threatened self-destruction, 
and that it never was intended that the writing 
should constitute or be viewed as a promise of mar- 
riage by the defionder, and that he had stated to the 
pursuer and her mother at the time, that he had 
written the document at the solicitation of the latter, 
and with the object already stated, lie farther 
stated, that the pursuer had thrown a paper into the 
fire, assuring him that it was the written promise he 
had given her, and had thus acted deceitfully and 
fraudulently. The Lord Ordinary repelled the plea 
that the pursuer was barred from insisting in the 
present action, in respect of the previous action of 
breach of promise of marriage, and allowed her 
proof. A pix>of was accordingly led, and on con- 
sideration of it, the Lord Ordinary (Kinloch) found 
it proved that the defender had courted the pur- 
suer, and promised to marry her, and had given her 
the written promise of 12tb April, 1856; that sub- 
sequent to these verbal promises, and both prior and 
subsequent to the written promise, carnal intercourse 
bad taken place between them, and by such promise 
wbte^punie copula the pursuer and defender were 



married persons. The defender reclaimed. The 
Court recalled the Lord Ordinary's Interlocutor, 
and assoilzied the defender from the condusions of 
the libel for declarator of marriage, adherence, and 
aliment. 



7th Juhb, 1861. 

SECOND DIVISION. 

David GREKSfHitL v. J. N. Gladstone and OrnBBS. 

Agents' Accounts — Plurality of Defences — Rule of 
Charge. 

Thr pursuer, as proprietor in trust, raised an action 
againsc six defenders. The smnmons concluded 
generally against all the defenders on some points, 
and severally on others. The conclusion for expenses 
was conjunctly and severally against all the defe i- 
den. The defenders all resisted the action. One 
agent acted for himself and three of the defSenders, 
and the agent lodged separate defences for himself 
and one of the defenders, and a joint defence for 
other two. Another agent acted for the other two 
defenders. The record was closed, and the defences 
for the agent were repelled so far as regarded the 
declaratory conclusions and for interdict, and all 
questions as to expenses were reserved. Issues were 
thereafter adjusted, the agent was dischaiiged, all 
questions as to expenses being reserved. The pur- 
suer was allowed to abandon the action against two 
of the defenden, on payment of their expenses. The 
case went to trial against four of the defenden, who, 
on the Court applying the verdict of the jury, were 
assoilzied from the conclusions of the action, and 
found entitled to expenses. On the taxation of the 
accounts of the agent acting for himself and the three 
defendera, the agent insisted on making separate 
charges for each defence, and he stated all the items 
of charge in each account. But the auditor ordered 
the common accounts to be stated in a separate 
account, or in such a way as these common expenses 
should be charged only once in all. The agent 
maintained that he was entitled to state all his 
charges separately in each acoounty and by a i«»- 
claiming note brought the point before the Court. 
The auditor, at the request of the Court, lodged a 
special report, on which parties were heard. In 
this report the auditor remarked, that ** the univer- 
" sal practice in ordinary actions has always been, 
" that an agent acting for a number of defenden in 
*< a cise at the instance of a single purauer, is only 
" entitled to make the same charges as if he had 
'* acted for one only, and that whether separate or 
" joint defences have been lodged." As to the fees 
for callings and other procedure in the cause appli- 
cable in common to all the four defendera, which the 
agent maintained he was entitled to charge, not onoo 
only, but four, or at least three times over, the audi- 
tor remarks, that such a claim was quite new to him, 
and contrary to the universal practice that has 
hitherto prevailed. The Court gave effect to the 
auditor's report. 
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2l8T JURB, 1861. 

SECOND DIVISION. 

Hblbn Bkattib iND Othebs V, Mart Laidlaw ob 
Thomsoit. 

Testament — Double Legacy. 

Mfis Janb Bbattie died on 30th March, 1855. She 
left two mortis cauaa deeds, dated respectively 6th 
July, 1854, and 23d March, 1855. The first deed 
oonyeyed the testator's whole estate to the defender, 
her children, and their heirs, whom failing, the tes- 
tator's nearest lawful heirs whomsoever: but under 
burden of payment of debts, a legacy of £50 to 
John BeaUie, and a legacy of Jb*300 to the pursuers, 
** w to the survivor or survivors of them, equally 
"amongst them, share and share alike, if more tban 
''.dne, which legacies shall be payable by my said 
** disponees at the end of twelve months from the 
" period of my death, with interest thereafter until 
** paid." The second deed also conveyed the testa- 
tor's whole estate to the defender and her children, 
and their heire, whom failing, the testator's nearest 
lawful heirs whomsoever : but certain lands were 
specially conveyed by this second deed which was 
omitted in the first. This last deed was granted 
under, burden of payment of debts, a legacy of £50 
to John Beattie, of another of £300 to the defen- 
der, in the same, terms as in the first deed, and a 
farther legacy of £100 to Jessie Laidlaw. These 
last legacies were made payable twelve months after 
€be testator's death as the first were. The pursuers 
raised an action in the Sheriff Court for payment of 
the legacy in the deed of 1854, the first deed. The 
legacy in the second deed was admitted to have 
bi^n paid. The defence was, that the deed of 
1855 had superseded that of 1854, to which the 
pursuers answered, that they were entitled to both 
i^aoies. The Sheriff-Substitute found them entitled 
to both legacies, but on appeal, the Sheriff recalled 
this Interlocutor, and found them only entitled to 
one legacy. He held that the second deed was 
r: 3rely a repetition of the first, the only variation 
being a sptcial disposition of certain lands which 
had only been geoerally disponed in the first The 
pursuers advocated, and quoted Horsburgh v. Hors- 
bnrgh, 12th January, 1847, 9 D. 329. 

Lord Judice CUrk — 1 am satisfied that the judg- 
ment of the Sheriff is well founded. The latest 
deed must b^ taken as the testator's settlement. 
The last deed oontaios a conveyance of the estate to 
the same parties; it contains, beside, one bequest, 
and a special conveyance of lands which, under the 
previous deed, would have fstllen under the general 
conveyance. I cannot hold that there was au inten- 
tion by these deeds to constitute a double legacy. 
The other judges conciured. 

Tbe pursuers reclaimed. The Court altered the 
Lord OrdiDary's Interlocutor, and remitted back 
the cause to be proceeded wilb. 



21ST JUBB, 1861. 
SECOND DIVISION. 

James Waddbll v.. The Monklakds Railway 
Comfakt. 



Ti-espaas — Reparation. 

Thb pursuer's cattle were grazing on the farm of 
Meadowfield, which is separated from the railway 
by the farm of Longrigend. The farm of Roughrig 
lies to the east of Meadowfield, and is also in part 
separated by Longrig from the railway. Loiigrig 
lies east of Longrigend, and both adjoin the rail- 
way. Meadowfield, Longrigend, and Longrig, be- 
long to the same proprietor, but are occupied by 
different tenants. Koughrig belongs to a different 
proprietor, who is in the natural possession of it. 
There is a colliery on Roughrig, worked by Mr 
Cross, who had laid down a line of rails or lye from 
his pits over part of Longrig to the defenders' rail- 
way. The fences of the farms were in several places 
insufiScient to preyent cattle straying. The fences 
along the railway/ were also defective. There were 
neither fence nor gate at the point of junction of 
Cross's line with the railway, nor were there any 
fences separating it from Roughrig and Longrig, 
through which it passed. The pursuer's cattle 
strayed on to Roughrig, then to Longrig, and from 
it on to the defenders' railway, where Cross's line 
joins it. When on the line on a dark morning, 
three of them were killed and others injured by an 
engine. The company's servants seized and sold 
the carcases, but in an action which followed the 
price was tendered to the pursuer. The pursuer 
raised this action in the Sheriff Court at Airdrie, 
for the value of the cattle killed or injured, 
and it Was attempted to be proved by the 
pursuer that the tenants of Meadowfield and Rough- 
rig allowed, without objections, each other's cattle to 
stray on their farms ; but this was denied by tho 
tenant of Roughrig. The Sheriff-Substitute held 
that the railway company was not liable, as by their 
Acts they were only bound to fence as against the 
lands immediately adjoining their railway, not 
against those at a distance. On appeal, the Sheriff 
altered the findings in law, and decerned against 
the defenders. The pursuer advocated, and the 
Lord Ordinary (Ardmiilan) made avizandum to the 
Second Division. The advocators quoted Ricketts 
V. East & West India Docks, and Bii*mingham 
Junction Railway, 28th April, 1852, 7 Railway 
Cases, 295; Manchester, ShefiSeld, & Lincolnshire 
Railway v. Wallis, 23d Jan. 1854, 7 Railway Cases, 
709; Davidson v. Monkland Riiilway Co.. 5th July, 
1855; Lumaden v. Russell & Son, 1st Feb. 1856; 
Balfour «. Baird <& Brown, 5th Deo. 1857. Tho 
respondent cited Black v. Caddell, 9ih Feb. 1804, 
M. 13905; Mack v. Allan, 17th Feb. 1832, 10 S. 
D. 349; Uyslop v. Durham. 14th March, 1842, 4 
D. 11G8. Addison on Wronqs and Remedies, Cloy. 
3 S. 1; Black v, Toyhara, Cooke's lief. Jao. 1. p. 
1-58; llardcastle v. South Yorkshire Railway aud 
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River Don Company, 2l8t Jan. 1859, 4 Hwrl. and 
Nor. p. 67; 5 A 6 Vict a 55, sea 10; 5 & 6 Wm, 
IV. o 55, seoB. 79, 80.81; M'Nangbtan o. Cale- 
donian RaUway Co., 17tb Dea 1858; Bird v. Hoi- 
brook, 9th May, 1828, 4 Bingham's Bef. 628; Shar. 
rod V. London & North-Western RaUway Co., 10th 
Dea 1849. 4 Webb. Hurl, k Gord. 580; Barnes v. 
Warde, 25th Feb. 1850, 9 C. B. 392; Manchester 
& Sheffield Railway Co. v. Wallis; Fawcett v. North 
A Yorkshire Midland Bailway Co., 7th Feb. 1857, 
16 Ad. & EUis, N. 2, B 610. 

The Court found that no legal liability attached 
to the defenders for injury to the pursuer's cattle, 
and assoilzied them from the conclusions of the 
summons. 

Lord Juttice-Clerh^l am clearly of opmion that 
the only creditors in the obligations imposed by 
these ciauses (79th & 81st clauses of 5 A; 6 Wm. 
lY. a 55,) is the owner of the lands through which 
the railway is made, including the occupier of the 
lands, and every person who for the time is in right 
of the owner, and that it was cot intended to create, 
by means of these clauses, any obligation in fiiyour 
of the public, or of the owners of lands that are not 
intersected by the railway, or do not adjoin it The 
other judges concurred. 



firm of Hubbart, CoUett & Co. of Bombay, but thai 
he had ceased to be so at the dissolution of the firm 
in 1847. He admitted the goods had been con- 
signed, but had been accounted for. He had no 
property in Scotland, and had never resided in 
Scotland finr forty days. The Lord Ordinary (Jer- 
Yiswoode) found that when the action was raised the 
defender had no domicil in Scotland, and had not 
been otherwise subject to the jurisdiction of the 
Court The pursuera reclaimed. The Court altered 
the Lord Ordinary's Interlocutor, and remitted back 
the cause to be proceeded with. 



28tb JuNi, 1861. 
SECOND DIYISION. 

J. & R. MUIB V. A. B. COLLRT. 

Jurisdiction — FugSB Warrant — Foreign. 

Tbb pursuers consigned, in 1845, to Hubbart Col- 
lett As Co. of Bom^ (of which firm the defender 
was a partner), a parcel of goods of the invoice value 
of £106 2b 6d, which had never been accounted for. 
This action concluded for an accounting for the 
goods or for payment. It was averred that the 
defender was a Scotchman by origin, that he fre- 
quently resided in Scotland, that he possessed a 
house in Edinburgh, in which his femily lived, and 
where the summons was served. The summons 
was also served edictally. It appeared that in 1858, 
when the defender was in Scotland, the purauer, R. 
Muir, presented a petition to the Sheriff of Mid 
Lothian against the defender as in medilatumefugiE, 
The warrant was granted, and the defender was ap- 
prehended, and he emitted a declaration on 12th 
Aug. 1858; on that day he addressed a letter to the 
pursuer, binding himself to find caution within 
fourteen days; on that letter a minute was written 
and signed by both parties, agreeing not to ask for 
judgment in the declaration, and the defender was 
liberated. On 6th October, 1858, Mr R. Dunlop 
sent a letter to the punuer, binding himself ytf<2tcio 
giiti for the defender. The defender averred he was 
a native of India, and had been a member of the 



6th JuLTt 1861. 

FIRST DIYISION. 

SiB P. M. Thbuflamd v. Johh Moxtto. 

Landlord and Tenant— Lease— Penal Rent. 

The farm of Spittai was let by the purauer to the 
defender, and Donald Mnnro, now deceased, for 19 
years, as from Whitsunday, 1839, as to hoosee, and 
pasturage, and Martinmas, as to the arable land 
and sown grass. The lease was specific as to the 
mode of working the farm, the tenant having the 
option of the six or five shift rotation, and it was 
conditioned that the tenants should pay £5 par acre 
of land cultivated contrary to these stipulationsL 
At the termination of the lease it was found that on m 
comparison of the white crops, with what it was 
averred should have been there, tiie punuer calcnlat* 
ed that the defendenhad had 20 acresmore than they 
should have had, and this action was brought for 
the stipulated penalty of £5 per acre on those 20 
acres. The defender denied that he had violated 
the stipulation in the Lease, as to the mode of crop- 
ping, and pleaded that the stipulation for addition- 
al rent was illegal, and could not be enforced, in 
consequence of the Act 5 Geo., iv., c. 74, and 5 and 
6 Wm. iv. c. 68. The Lord Ordinary (ArdmiDan) 
allowed a proof, and thereafter pronounced an In- 
terlocutor, repelling the defences, and finding thai 
the defender had nuseropped the farm to the extent 
of 20 acres Scots, and finding him liable m the penal 
rent of £5 per acre. .The defender reclaimed. 
The Court recalled the Interlocutor, and found that 
the arable land nnder rotation of cropping, extend- 
ed to 156 acres, that it had not been proved that 
that portion of the land had not been duly aranged 
with regard to the nature of the ground, and siie 
of the fields, that it had not been proved that the pre- 
scribed course of rotation had not been adhered to^ 
and that the penal rent applied to that portion of 
the farm, and not to any other portions which had 
never been under rotation; and the defender was 
assolkied with expenses. 
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9th July, 1861. 

FIRST DIVISION. 

John Mains v. Dttncan MacCluixtgh and Jambs 

Fbabbb, PFO€iiraton Fiscal of Argyleshire. 
Procurator Fiscal — ^Damages — ^Issues — Malice — 

Probable Cause. 
In an action of damages against a procurator-fiscal, 
the Court held that he was a public officer, and that 
the pursuer was bound to take an issue of malice 
and want of probable cause. 



13th July, 1861. 
SECOND DIVISION. 
John M*Kbixab v. Wiixiak LiviNosTpN & Co. 
Bankrupt^Personal Protection— Statutory Meet- 
ing. 
A BANKBUPT obtained a renewal of protection at a 
meeting of his creditors till the meeting to be held 
after his examination. The bankrupt's examination 
and that of other parties connected with his family 
and business, were protracted by adjournments from 
time to time, till after the time fixed for the statu- 
tory meeting. The bankrupt's examination had not 
be^ then concluded. As the trustee had intimated 
his opinion that the protection had expired, the 
bankrupt, to aToid personal diligence, took refuge 
in the sanctuary. Under the 88th section of the 
Bankrupt Act, and by an arrangement with the 
trustee that the expenses of bringing the bankrupt 
from the sanctuary should be borne by his fHends, 
he appeared before the Sheriff, and his examination 
was concluded. Immediately thereafter he was ap- 
prehended and incarcerated. He suspended, and 
the Court held that the protection granted subsisted 
till the first meeting held after the bankrupt's ex- 
amination was completed, and that it did not fall 
after the second statutory meeting, the examination 
of the bankrupt not haTing been then completed. 



in Barron, 16th Norember, 1854, 17, D. 61, report- 
ed the petition to the Court The petitioner's 
counsel dted the cases Towton, 8th Dec., 1847; 
DaTis «i Carter, 21st Jan., 1857, and Ross % 
Melboum, 11th March, 1857. 

The Conrt, haying reference to thepecidiar cir- 
cumstances of the case, remitted to ^e Lord Orcfi- 
nary to appoint a curator boms. 



lOro JuLT, 186L 

FIRST DIVISION. 

Mabt Maolbod Hat, and Qthbbs, Petitioners. 

Minor— Foreign— Curator bonis. 
Thb petitioner was bom in New Zealand, in June> 
1848. Her father died at Auckland, in the follow- 
ing September, without jiaming guardians. As he 
had property in Scotland, application was made 
to the Court, by a decree made with the consent of 
her mother, for the appointment of a factor, heo 
iutorisj and the appointment was made. The peti- 
tioner, in June, 1860, was twelve years of age, and 
the appointment of fiactor fell She now applied for 
the nomination of a curator bonis. The petition 
described her as residing in Liverpool, and was with 
consent of her mother, and her second husband, and 
of William Gregor, writer, their mandatory. The 
minor's nearest of kin were stated to be resident in 
Australia, India, England, and Wales, and the peti- 
tion was served edictally on them. The petitioner 
had no guardians in England. The Lord Ordinary 
( Jerviswoode) referring to the opinions of the Court 



17th July, 1861. 

SECOND DIVISION. 
Wm. Weib «. Colin Donlop & Co. 

Contract— Construction — Lease. 
In July, 1858, Mr Bell, hj missive of sale^ agreed 
to sell Langlands to K Livingston, who gave his 
bill for £bOO as part of the price. He never ob- 
tained a disposition, but he took possession of the 
mansion-house, and bored for mUierals. Living- 
ston, when in possession, made a written offer to the 
defenders to let to them the blackband ironstone ui 
the lands on a lease for 19 years for a stipulatCMl 
lordship ; and this offer was accepted. Livingston 
having become unable to pay the price, or retire 
his bill, it was protested, and upon it he was incar- 
cerated When in prison, Liringston signed a re- 
nunciation, written on the back of the missive. 
Thereafter the pursuer offered to purchased Lang- 
lands from Bell, which was accepted, and the pur- 
suer asked Livingston by letter what profit he 
would take on Langlands, indudUng the lease. H6 
asked £200, which was agreed to. Weir and Li- 
vingston entered into an agreement to carry out 
this offer and acceptance, and this was done by a 
disposition granted by Bell and Livingston. Weir's 
agents then drafted a lease between him and the 
defenders as in implement of the offer and accept^ 
ance between Liringston and them. The defenders 
finding the bargain unprofitable, declined to enter 
into the lease or pay the rent. Weir then raised 
this action to enforce the offer and acceptance be- 
tween Liringston and the defenders. The pursuer 
pleaded — (l!^ That he was in rirtne of the missives 
of lease and writs condescended on entitled to de- 
cree. (2.) It was jus tertii to the defenders to found 
upon the alleged renunciation of the missives of sale 
between Bell and Livingston — the pursuer, as the 
assignee of both, being now able and willing to im- 
plement said missive to the defenders. The de- 
fenders pleaded— m^ a£a— Livingston never baring 
had any right to the lands or minerals. The al- 
leged missives for a lease of blackband ironstone 
were ineffectual. Liringston having renounced and 
discharged the missive between him and Bell, the 
proprietor could not thereafter effectually convey to 
the pursuer any right to enforce implement of the 
missives of lease, and the pursuer, as now pleading 
Livingston's right, had no title to insist. The 
Lord Ordinary (Kinloch) pronounced an Interlocu- 
tor finding that the pnrsner had not set forth rele- 
vantly a title to insist against the defenders, and 
assoilzied them from the action as laid. The pur- 
suer reclaimed, and the Court allowed a proof 
before answer. At advising, the Conrt arrived at the 
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same conclasion on the merits m the Lord OrdioMy 
had done oo the relevancy. The Lord Ordinary's 
loterlocator was recalled as an Interlocutor on the 
relevancy, and an Interlocutor pronoonced finding 
that the pursner bad no title to insist against the 
defenders for implement of the lease, and assoilzied 
them from the rondosions of the action. 



18th Jdlt, 1861. 
SECOND DIVISION. 



13th Jult. 1861. 

FIRST DIVISION. 

RoBgRT NniaoN e. Jahbb Bccobic. 

Prooeos — Issoe — Contract — Employment — 
Reoompeose. 



TBI parsner sned the defender for jtSO Ss 11 jd, 
"for extra plaster work executed in the hooae or 
" lodging; No. 5 Park Circus, Glasgow, for or oa 
F. W. Thomas, Suspender, v. Pkllatt, Muskiat j '• behalf of the defender," and for a small sum of 
AND Stephbks, Chargers and Respondents. ] £1 Us 6d, " for jobbing plaster work, executed ia 
English Bankrupt— Personal protection in Scotland i " ""^ *""»* <" lo<lging" The pursuer averred that 
m , r, »Tj .i,.», ;; he had in February, 1857, contracted with the late 

Thomas & Co^ of London, accepted a biH dated Mr James Galloway, builder, to exeeute the plaster 
London, 22d Jannag, 1861, payab e ten days alter ^^^ ^ ,,,, house now No. 5 Park Circus, for £140. 
date, drawn by W. Heilbronn & Pellat, of London, i The site and house, then unfinished, was thereafter 
the place of payment not specified. The suspender • «,w i,. Galloway to the defender. In article three 
was made bankrupt w May last. He was summoned [ of his condescendence, the puniner averred, that 
to appear for examination before the Commissioner | ha,ing been informed by the defender and bis wife 
m Bankruptcy m London on 24th June. He ap- , that be was proprietor, and that be was not satia- 
peared, but bis examination was not concluded, and fied with the plans of the plaster work, and had in 
protection was granted him till 3d July. Hethen' nsequence altered the plans, and more hand- 
appeared, when his exammation was adjonmed, and i .oroeand ornamental ones had been adopted, and the 
forther protection grunted him Ull 24th August. | ^ork performed under the inspection and approval 
The suspender went to Glasgow in April, 1861, | of the defender aud bis wife. The alterations were 
where he be«ime domiciled, and earned on business, j both extensive and expensive, and the difference in 
llie firm of F. W. 1 homes & Co. never earned on ■ ^^^ ,.„ the sum now sued for. The defender 
business m Glasgow. The chargers were indorsees ; denied these avermeuts. The punmer pleaded— 
of the bill granted hy Thomas A Co., and they pro- 1(1) The work specified in the accounts sued for 
tMted It, recorded the protest, in May last charged having been performed by the pursuer in the em- 
the suspender as a member of the hrm of Thomas I pioyment of the defender, the pursuer was entitled 
& Co., and thereafter obtained a fiat of imprison- ; to Jccree for the amount in the accounts. (2) The 
ment. The suspender then presented a note of sus- : ^^„ having performed extra work for behoof of 
pension, and he made "ference to the charge's, the defender, and with his sanction and approval, 
oath. This was sustained; but the suspender took | he ^as bound to pay the pursuer therefor: The 
no further step^ and the suspension was afterwards i p^^e, prepared tWo issues. The fint was on em- 
refused. Certificate of refusal was obtained, and j pjoyment aid resting owing the sum sued for. The 
m July the suspender was mcaroerated. He then ; JgoJnd was, ''Whether the defender approved of 
presented a vote of suspension and hberation on the « ^„^ .jopted plaster work executed by the pnmuer 
ground that he had obtained personal protection in | .. ^^ or upon said house daring said period, as spe. 
England, which wos, he alleged, known to the i ,. ^ified in said accounts ? and whether the defender 
cliargere, and that they had given no value for the ! .. ■„ ^jj owing the sum sued fori" The defen- 
bill. Ihe suspender pleaded-(l ) The bill charged i ^„ objected that the pursuer had no statement en- 
on having been gra"ted m England for an English I tit,him to suchanisiue. The Lord Ordinary (Ard- 



debt by a firm of domiciled EnglishmeD, who had 
never any place of bnsiness in Scotlund, enmrnary 
diligence in Scotland was not competent. (2.) The 



millan) reported the case to the Court, expressing 
au opinion that the pursuer was not entitled to take 
the second issue as proposed. The pursuer main- 



siispender havmg been rendered bankrupt by the . ^^^j^^ ^^at he was— should he feil to prove employ- 
Court of Bankruptcy m England, and having ob- ^^^^ ^^0 defender might be liable on the ground 
tamed a protection from arrest tiU 24th August | ^^ ^^g^^^h^ did not exclude each other- 
next, It was Illegal m the chargers to apprehend | ^^ey might coexist. Here the pursuer had pleaded 
and mcarcerate him (3.) The suspender, m terms , both-Koss v. MacGregor, 16th Nov., 1856, 18 D, 
of the orders of the Court of Bankruptcy, was bound ; g j j^ j^^ q^^^ disallowed the second issue, and 
to appear agara at London for further examination , ^^^^g^j ^f ^^le first. 

on 24th August next ; and the personal protection | ^^o^^ Presyent-^The case of Ross was a case of 
having been granted to enable him to make that , j„ ^j^de upon a ship. It is one thing to look 
appearance, he is entitled to immediate liberation. ^^ ^^^ ^ ^ j^s made upon what essentially needs 
The Lord Ordinary (Jerviswoode) reported the | j ^^^ ^^^^^^^^ i^^king at a workman who is 
cnse. The Court refused the interim liberation, ^l^^^ ^^^- ^ ^^ ^f ornament to a thing 
holding that the protection was a remedy only, and ^tich is in itself more or-less ornamented already, 
confined to the territory of the Court, granting it, ^o create lial.ility in such a case would require a 
and diflferent from a dischaTge, which from comity, jg^. averment, 

would be recognised by all nations. ^ 
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